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Superior  Court  of  Cincinnati. 


Hon.  WM.  Y.  GHOLSON,  ) 
Hon,  GEORGE  H3ADLT,  [ 
Hon.  O.  M.  SPENCER, 
Hon.  BELLAMY  STORER. 

Thb  Superior  Court  of  Cincinnati  was  established  and 
organized  by  virtue  of  an  act  of  t!ie  General  Assembly  of 
the  State  of  Ohio,  passed  April  7,  a.  d.  1854,  entitled  "An 
Act  to  establish  the  Superior  Court  of  Cincinnati."  At 
a  special  election,  held  on  the  first  Monday  of  May  in  that 
year,  Hons.  W.  T.  Gholson,  O.  M.  Spencer,  and  Bellamy 
Storer  were  elected  to  that  bench ;  and  by  classification  by 
lot,  among  themselves.  Judge  Gholson  received  a  com- 
mission for  a  full  term  of  five  years.  Judge  Spencer 
for  a  term  of  four  years,  and  Judge  Storer  for  three 
years.  In  April,  1857,  Judge  Storer  was  re-elected  and 
commissioned  for  a  further  term  of  five  years,  ti  April, 
1858,  Judge  Spencer  was  re-elected  and  commissioned  for 
a  new  term  of  five  years.  Li  April,  1859,  Hon.  George 
Hoadly  was  elected  for  a  full  term  of  five  years,  as  succes- 
sor to  Judge  Gholson,  whose  term  expired  in  May,  1859. 
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IN  MEMORIAM 


9  _ 

Tfie  preceding  volurne  of  these  Reports  was  prefaced 
by  an  obituary  notice  of  the  late  Judge  Spencer,  written 
by  one  of  his  surviving  brethren  still  on  the  bench  of 
this  Court.  Since  its  publication,  the  bar  of  Cincinnati 
ha^  been  called  upon  to  lament  the  death  of  his  colleague, 
Jibdge  Oholson,  leaving  but  one  survivor  of  the  three, 
whose  judicial  character  has  given  reputation  to  the 
Court. 

W.  T.  Oholson  was  bom  December  96, 1807,  in  South" 
ampton  county,  Virginia;  graduated  at  Jfassau  Hall, 
Princeton,  Jfew  Jersey,  and  died  near  Cincinnati,  on  the 
gist  day  of  September,  1870. 

As  a  man  of  great  intellectual  power,  cultivated  to  a 
high  degree  by  incessant  activity,  and  furnished  with  all 
that  laborious  study  could  impart;  of  a  well-balanced 
temperament,  uniting  in  jvst  proportion,  the  qualities 
of  a  sound  judgment  with  an  active  and  subtle  percep- 
tion ;  cautious  in  conclusions ;  ingenious  in  reasoning; 
he  was  remarkable,  not  more  for  the  depth  and  reach 
of  his  abilities,  than  for  his  intellectual  integrity  and 
the  courage  of  his  convictions.  His  moral  nature  was 
equally  harmonious,  and  in  all  that  constitutes  probity 
and  honor,  he  was  without  a  stain.    His  self-respect  in- 

* 

variably  preserved  a  dignity  that  was  natural  and  easy ; 
his  respect  for  others,  m^de  his  demeanor  a  model  of 
urbane  courtesy.    At  the  bar,  his  superiority  was  never 


VI  IN  MEMORIAM. 


felt  as  an  oppression.  On  the  bench,  he  was  hind,  pa- 
tient,  free  from  prejudice  and  partiality,  respecting  not 
persons,  regarding  only  law,  justice,  and  reason.  He 
loved  jurisprudence  as  a  systematic  science,  for  its  logic, 
hut  never  forgot  that  it  was  vitalized  by  the  spirit  of  jus- 
tice, and  was,  not  an  end  for  itself/  but  only  a  means  to 
something  higher. 

His  life  was  one  of  unremitting  professional  hibor. 
His  diligent  and  well  directed  industry  was  unexcelled. 
He  aWfUsed  his  hours  of  leisure  with  the  laibors  ofauthor- 
ship.  His  judicial  opinions  rank  high  for  learning  and 
accuracy.  His  failing  health  compelled  him,  to  quit  the 
bench  of  the  Supreme  Court  of  the  State,  to  which  he  had 
been  called  after  his  service  of  a  full  term,  upon  that  of 
this  Court.  He  returned  to  the  activities  of  the  bar,  and 
seemed  for  a  time  to  find  in  its  stim,ulus  a  renewal  of  his 
vigor.  His  m,ind,  indeed,  failed  not,  but  his  feebler  body 
succumibed.  He  lived  a  life  of  useful  activity,  admired 
and  loved  by  all  who  knew  him;  but  by  those  who  knew 
him,  best,  his  m^emory  is  not  only  a  fragrance,  but  a 
treasure.  S.  M. 
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Chaslbs  Conahan  v.  Thomas  Gullih. 

(No.  6,421.) 

A  penon  ot  oorpor&tion  to  be  served  as  garnishee  must  be  'within  the  county 
in  which  the  order  of  attachment  is  executed.  It  is  not  sufficient  to  serve 
the  agent  of  a  corporation,  located  elsewhere,  but  doing  business  by  an 
agency  in  the  county  in  which  the  action  is  brought. 

Special  Tbrm. — Tliis  was  an  action  to  recover  1411.49 
upon  a  promissory  note,  and  upon  a  judgment ;  an  order  of 
attachment  had  been  issued  and  garnishees  served  with  pro- 
cess. 

A  motion  was  made  for  a  rule  against  the  City  Insurance 
Company,  of  Cincinnati,  and  the  Washington  Union  Insu- 
rance Company,  of  Cleveland,  to  show  cause  why  an  at- 
tachment should  not  issue  to  compel  answers  to  the  inter- 
rogatories filed  against  them  as  garnishees.  The  order  of 
attachment  was  directed  to  the  sheriff  of  Hamilton  county. 
The  return  was ,  "  Served  the  City  Insurance  Company,  of 
the  city  of  Cincinnati,  garnishee,  by  leaving  a  copy  of  this 
writ  and  notice  with  N.  Gregory,  secretary  of  said  company, 
personally,  and  the  Washington  Union  Insurance  Company, 
of  the  city  of  Cleveland,  garnishee,  by  leaving  a  eopy  of 
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this  writ  and  notice  with  George  W.  Copelan,  agent  for  said 
company,  personally/' 


Q.  JET.  Hilton,  for  plaintiff. 

SeyneSy  Todd  ^  I/ythy  for  defendants. 

Gholson,  J.  A  person  or  corporation  to  be  served  as  gar- 
nishee must  be  within  the  county  in  which  the  order  of  at- 
tachment is  executed.  The  provision  for  the  service  of 
garnishees  does  not,  like  that  for  the  service  of  a  summons, 
allow  service  on  the  agent  of  an  insurance  company  located 
elsewhere,  but  doing  business,  by  an  agency,  in  the  county 
in  which  the  action  is  brought. 

To  authorize  a  service  on  the  Cleveland  company,  an  or- 
der of  attachment  should  be  issued  to  the  county  of  Cuya- 
hoga. The  same  reason  which  would  allow  an  action  to  be 
brought  against  an  insurance  company  in  the  county  in 
which  it  has  an  agency,  does  not  apply  to  the  service  of  an 
order  of  attachment.  The  provisions  of  the  code  on  the 
subject  are  different.     Code,  sees.  67,  200,  201. 

The  motion  as  to  the  first  named  company,  granted ;  as 
to  the  second,  overruled. 


BowEN  Matlack  et  al.,  Trustees  of  the  Central  Presby- 
terian Church  of  Cincinnati  u.  J.  Dan.  Jones,  Auditor, 
and  Robert  Hazlbwood,  Treasurer  of  Hamilton  County. 

(No.  6,851.) 

1.  By  the  act  of  March  12,  1853,  no  exemption  from  taxation  is  granted  to 
lands  purchased  by  a  church  corporation,  in  contemplation  of  the  erec- 
tion of  a  church  edifice  thereon. 

2.  Such  exemption  is  restricted  to  the  grounds  attached  to,  and  necessary 
for  the  proper  occupancy,  use  and  enjoyment  of  houses  in  present,  actual 
and  exclusive  use,  for  public  worship.  It  does  not  extend  to  houses  in 
progreM  of  erection,  and  unused. 
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General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment rendered  against  the  plaintiff,  at  special  term  in  May, 
1857. 

The  plaintiffs,  a  religious  society,  incorporated  by  a  law 
of  this  State,  filed  their  petition  in  special  term,  asking  the 
intervention  of  the  court,  to  restrain  the  defendants  from 
selling  certain  real  property  belonging  to  the  plaintiffs, 
which,  it  was  alleged,  had  been  illegally  assessed  for  taxa- 
tion, and  returned  delinquent  on  the  duplicate  for  the  year 
1856.  The  ground  upon  which  relief  was  asked  was  that 
the  property  about  to  be  sold  for  taxes  was  exempted  by 
law  from  taxation,  as  it  was  held  for  religious  purposes,  and 
none  other.  To  establish  their  right  to  exception,  from  the 
general  rule,  it  was  alleged  that,  on  the  first  day  of  Febru- 
ary, 1853,  the  plaintiflfe  purchased  a  lot  of  land  in  Cincin- 
nati, intending  to  build  thereon  a  house  for  public  wor- 
ship ;  but  afterward,  finding  they  held  more  ground  than 
was  necessary  for  that  purpose,  they  sold  a  part  of  it  for  a 
female  seminary,  which  is  now  occupied  for  that  object. 
No  profit  on  the  original  purchase  was  derived  from  the  sale, 
the  proceeds  thereof  enabling  the  plaintifis  to  pay  the  debt 
due  for  the  original  purchase ;  the  remaining  part  of  the  lot 
was  reserved  and  held  pursuant  to  the  purpose  which  first 
induced  the  plaintifis  to  buy  it.  Soon  afterward,  the  trus- 
tees proceeded  to  obtain  funds,  by  subscription,  to  erect  a 
church  upon  the  premises,  and  employed  an  architect  to 
prepare  plans,  but  did  not  commence  the  construction  of 
their  church  edifice  until  the  taxes,  if  properly  levied,  had 
become  due ;  the  delay  being  occasioned  by  the  inability  of 
the  society  to  raise  the  requisite  funds,  though  it  always  has 
been  their  intention  thus  to  improve  and  appropriate  the 
property. 

It  is  claimed  that  the  lot  ought  not  to  have  been  taxed, 
although  the  same  had  not  been  used  for  religious  purposes ; 
inasmuch,  as  the  original  purpose  was  clearly  manifested  by 
the  actual  commencement  of  the  building  for  the  intended 
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house  of  worship,  a  short  time  before  the  petition  was  filed, 
on  which  the  work  was  then  in  pro^arress. 

The  plaintiffs  prayed  for  a  restraining  order  to  prevent  the 
sale,  and  for  a  decree  declaring  the  tax  to  have  been  illeg- 
ally assessed. 

A  provisional  injanctioh  was  allowed,  and  the  defendants 
having  demurred,  the  whole  case  was  submitted  to  one  of 
the  judges  in  special  term,  who  sustained  the  demurrer,  and 
ordered  the  petition  to  be  dismissed. 

JR.  jD.  ^  J.  H.  Handy^  for  plaintiflfs. 

Ferguson  ^  Long,  for  defendants. 

Stoker,  J.,  delivered  the  opinion  of  the  court. 

ytfe  are  asked  to  reverse  the  judgment  rendered  at  special 
term,  upon  the  general  ground  that  the  plaintiffs  were  en* 
titled  to  the  relief  they  sought  in  their  petition. 

A  preliminary  question,  directly  involving  our  jurisdic- 
tion, under  the  decision,  in  1  Handy,  289,  Cin,  Oas  Light 
and  Coke  Co.  v.  Bowman,  would  have  presented  itself,  had 
not  the  legislature,  by  the  act  of  April  10, 1856.,  vol.  63,  O. 
L.  178,  expressly  conferred  upon  the  several  courts  full 
power  to  restrain  the  auditor  and  treasurer,  in  all  cases 
where  the  tax  is  alleged  to  have  been  illegally  assessed. 

The  proposition  we  are  asked  to  consider  is,  do  the  plain- 
tiffs exhibit  any  legal  claim  to  be  exempted  from  taxation  ? 

We  need  not  say  that  the  very  term,  exemption,  presup- 
poses a  liability,  unless  the  right  assumed  is  established,  and 
that,  consequently,  the  property,  of  every  description,  belong- 
ing to  individuals  or  corporations  whether  public  or  private, 
eleemosynary  or  lay,  may  be  subjected  to  taxation;  nor  can 
it  be  necessary  to  restate  the  general  proposition,  that  the 
sovereign  power  alone  can  make  exceptions  to  the  ordinary 
rule,  and  when  they  are  made  they  must  be  strictly  confined 
within  the  limitation  prescribed. 

We  take  it  for  granted  there  can  be  no  constructive  or 
implied  exceptions  uulesi^  the  subject  is  a  mere  incident  of 
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the  property  excepted ;  nor  can  we  be  required,  in  ascertain- 
ing what  ia,  or  what  is  not  included  within  the  terms  of  the 
law,  to  depart  from  the  ordinary  mode  by  which  the  mean* 
ing  of  the  law  makers  is  determined. 

The  principles  upon  which  questions  relating  to  taxation, 
have  been  decided  are  clear  and  simple.  The  meaning  of  the 
legislature  is  first  ascertained,  and  the  subject  of  taxation 
then  considered  in  direct  reference  to  the  law ;  words  are 
used  in  their  popular  acceptation,  and  there  is  no  effect  either 
to  limit  or  extend  the  obvious  signification  of  ordinary  terras. 
8  Ohio,  189,  Kendrick  v.  Farquhar;  19  do.  110,  Cincinnati 
College  v.  The  State  of  Ohio ;  see  the  cases  collected  in  Black- 
well  on  tax  titles,  481. 

It  is  alleged  by  the  plaintifis  that  their  property  is  reserved 
from  taxation,  by  section  2,  of  the  12th  article  oif  the  consti- 
tution  as  well  as  the  provision  of  the  act  of  March  12, 1858, 
amending  that  of  April  13, 1852.  (Swan  924):  The  article  of 
the  constitution  provides  that  ^^  laws  shall  be  passed  taxing,  by 
a  uniform  rule,  all  moneys,  credits,  etc.,  and  all  real  and  per- 
sonal property,  according  to  its  true  value  in  money ;  but  bury- 
ing grounds,  public  school  houses,  houses  used  exclusively  for 
public  worship,  institutions  of  purely  public  charity,  public 
property  used  exclusively  for  any  public  purpose,  etc.,  may 
by  general  laws,  be  exempted  from  taxation."  Power  was 
thus  conferred  on  the  legislature  to  reserve  certain  classes  of 
property,  but  the  absolute  right  was  asserted  to  tax  every 
species  of  property,  by  whomsoever  owned,  and  it  was  not 
their  duty,  under  all  circumstances,  to  make  the  reserva* 
lion — they  might  exercise  the  authority  or  not,  as  they 
should  deem  it  just  and  consistent  with  the  higher  claim  of 
the  government — the  law  in  which  the  reservation  should  be 
made,  being  always  subject  to  alteration  and  repeal. 

The  statute  of  1852,  which  was  amended  in  1853,  provides 
that  ^^  all  public  school  houses,  and  houses  used  exclusively 
for  public  worship,  the  books  and  furniture  therein,  and  the 
grounds  attached  to  such  buildings,  necessary  to  their  proper 
O0dap*ao7>  Q0e  aod  eojoyment  of  the  same,  and  not  loaaed, 
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or  otherwise  used,  with  a  view  to  profit — all  lands  used  ex- 
clusively as  grave-yards,  or  grounds  for  burying  the  dead, 
except  such  as  are  held  by  any  person  or  persons,  company 
or  corporation,  with  a  view  to  profit,  or  for  the  purpose  of 
speculation  in  the  sale  thereof,^'  shall  be  exempt  from  tax- 
ation. Other  clauses  of  the  act  refer  to  property  belonging 
to  the  general,  State  or  municipal  governments ;  and  where 
it  was  so  held  by  the  latter,  the  same  limitations  are  an- 
nexed as  those  which  attach  to  the  first  class  of  exceptions. 
From  these  provisions,  it  would  appear,  that  it  was  not  in- 
tended to  exempt  the  property  of  any  religious  society,  or 
literary  institute,  unless  actually  used  and  occupied  for  re- 
ligious or  literary  purposes.  Houses  of  public  worship,  and 
such  additional  grounds  connected  with  them,  as  are  neces- 
sary to  their  use,  occupation  and  enjoyment,  are  expressly 
reserved ;  and  this  would,  doubtless,  include  a  liberal  quan- 
tity of  adjacent  land,  for  such  purposes,  as  may  be  essential 
to  its  convenience  and  protection,  but  a  vacant  lot,  purchased 
in  contemplation  of  its  use  for  the  future  erection  of  a  church, 
or  the  interment  of  the  dead,  can  not  be  within  the  legal 
reservation,  until  the  purpose  for  which  it  is  alleged  to  have 
been  acquired  is  apparent,  by  its  actual  use  for  strictly  re- 
ligious objects. 

In  former  times,  no  church  or  churchyard  was  regarded 
as  bearing  a  religious  character,  until  both  were  solemnly 
dedicated  to  pious  use;  and  the  publicity  of  the  act  not  only 
established  their  claim  to  sanctity,  but  gave  notoriety  to  the 
fact  that  the  worship  of  the  living,  and  the  quiet  repose  of 
the  dead,  would  be  alike  protected,  within  the  walls  of  the 
one,  or  beneath  the  soil  of  the  other.  Our  law  requires  no 
such  ceremony ;  but  it  does  demand  some  clear  and  unequi- 
vocal evidence,  by  which  the  real  intention  of  those  who 
assume  to  set  apart  property  for  religious  uses,  shall  be 
manifested ;  and  in  applying  this  rule,  it  is  but  the  ordi- 
nary principle  which  gives  effect  to  every  public  dedication, 
when  the  right  to  its  eiyoyment  is  called  in  question. 

The  property  now  sought  to  be  exempted,  was  acquired 
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by  the  plaintiflfe  in  1858.  Whether  the  fee  was  conveyed  to 
the  corporate  body,  or  held  in  trust  for  its  use,  does  not  ap- 
pear from  the  pleadings ;  nor  does  it  appear  at  what  time 
the  title  was  acquired  by  the  church,  nor  what  title  they  now 
possess ;  but,  it  is  admitted,  a  portion  of  the  lot  was  sold,  and 
the  residue  remained  vacant  and  unoccupied  until  1856) 
when  the  erection  of  the  church  edifice  was  commenced. 
In  the  interval,  the  property  was  practically  withdrawn  from 
taxation,  and  the  burden,  which  would  have  been  imposed 
upon  it,  under  ordinary  circumstances,  was  borne  by  others. 

This  state  of  facts  presents  an  interesting  question,  though 
its  solution  may  not  be  difficult. 

The  reason  why  property  appropriated  for  religious  objects 
is  excepted  from  taxation  is  obvious.  It  is  that  an  edifice,  or 
a  burial  ground,  erected  or  acquired  by  the  contributions  or 
grants  of  christian  people,  and  devoted  to  the  worship  of 
God,  or  the  interment  of  the  dead,  should  be  released  from 
the  ordinary  burdens  of  the  government,  more  especially  as 
there  is  no  private  interest  in  the  corporation,  except  to  pro- 
tect the  common  estate  from  being  perverted  to  other  than 
its  legitimate  uses,  or  destroyed ;  and  the  idea  of  a  church 
structure  must  include  all  the  appurtenances  necessary  to  its 
proper  enjoyment,  whether  it  shall  be  adjacent  ground,  like 
the  glebe  of  the  established  church  in  England,  or,  perhaps, 
a  parsonage  or  a  rectory ;  but  where  there  is  no  such  build- 
ing in  being,  and  none  is  in  progress  of  erection,  it  is  diffi- 
cult to  understand  on  what  principle  exemption  can  be 
claimed  for  land,  part  of  which  has  already  been  sold,  as  the 
residue  might  have  been,  without  any  perversion,  on  the 
part  of  the  plaintiffs,  of  any  existing  trust. 

If  we  could  suppose,  without  violence  to  the  statute,  when 
a  lot  is  purchased  by  a  religious  society,  and  preparations  are 
speedily  or  within  a  reasonable  time,  made  to  build  a  house 
of  worship,  and  the  building  is  actually  in  progress  of 
erection  when  the  tax  is  assessed,  that  the  exemption  might 
properly  apply,  in  such  a  case,  the  work  must  not  be  de- 
layed, in  its  inception,  nor  cover  a  series  of  years  in  its  com* 
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pletion.  A  mere  intention,  however,  in  good  faith,  it  may 
have  been  entertained,  to  appropriate  the  property  at  some 
future  period,  to  religious  purposes,  can  not  give  a  present 
character  to  the  property  itself,  other  than  it  would  bear  if 
owned  by  an  individual,  and  be  had  resolved  to  dedicate  it 
to  religious  purposes,  but  had  never  legally  accomplished  his 
determination  by  a  grant  of  the  estate. 

There  must  be  an  occupation  of  the  land,  consistent  with, 
and  significant  of  the  purpose  for  which  it  is  intended  it  shall 
be  enjoyed ;  until  which  it  can  not  be  maintained  that  it  is 
set  apart  for  pious  uses. 

On  any  other  view  of  the  J  question,  the  trustees  of  a  re- 
ligious society  might  purchase  the  most  desirable  city  prop- 
erty, hold  it  for  years  without  improvement,  and,  if  it  should, 
meanwhile,  increase  in  value,  dispose  of  it,  reaping  the  benefit 
of  the  speculation,  without  having  paid  a  dollar  to  the  pub- 
lic treasury  to  sustain  the  government,  which  has  protected 
the  property  from  injury  and  enabled  the  owners  to  acquire, 
as  well  as  to  alien  it ;  nay,  further,  if  ever  there  should  be 
such  a  case,  a  religious  body,  already  possessed  of  a  church 
edifice  might  be  desirous  to  erect  a  new  and  more  commodi- 
ous building,  and,  in  anticipation  of  such  an  event,  purchase 
another  location  for  the  prospective  edifice,  and,  on  the  theory 
of  the  plaintiffs,  the  newly  acquired  property,  as  well  as  that 
already  possessed,  would  be  e2:empted  from  taxation. 

The  effect  of  such  an  example  would  be,  as  we  have  already 
intimated,  to  withdraw  property  from  taxation  for  an  inolefi- 
nite  period,  to  be  limited  only  by  the  will  or  the  conveni- 
ence of  the  owners ;  and  though,  it  is  said  it  may  yield  in  the 
interval  no  profit  to  the  proprietors,  the  difficulty  is  not 
obviated.  It  still  exists ;  for,  such  an  answer,  to  be  of  any 
value,  must  as  well  apply  to  individuals  who  own  vacant  and 
unproductive  city  lots ;  they  may  derive  no  revenue  from  their 
estate,  but  they  are  never  excused  from  the  payment  of  the 
taxes  with  which  it  is  assessed. 

On  the  whole  case,  we  are  satisfied,  there  is  no  error  in 
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the  decision  of  the  judge  at  special  term.    We,  therefore, 
affirm  the  judgment. 
Judgment  affirmed. 


Chables  Conahan  v.  Adolphus  H.  Smith. 

(No.  2,Y16.) 

1.  When  a  promissorj  note  is  made  and  indorsed  in  Kentucky,  though 
payable  in  Ohio,  the  liabilities  of  the  indorser  are  fixed  by  the  law  of  the 
former  State ;  and,  the  laws  of  that  State  providing,  that,  before  any  in- 
dorser can  be  made  liable,  except  on  negotiable  notes  made  payable  at  and 
discounted  by  an  incorporated  bank  within  the  State,  the  maker  of  the 
note  must  be  first  prosecuted  to  insolvency,  by  judgment  and  execution,  no 
recovery  can  be  had  in  this  State,  against  the  indorser,  without  proof  that 
such  preliminary  conditions  had  been  complied  with. 

General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment rendered  against  the  plaintiff,  at  special  term  in  June, 
A.  D.  1857,  by  Spencer,  J. 

The  action  was  tried  at  special  term  on  submission.  It 
was  founded  on  a  promissory  note  for  $1,250,  dated  Coving- 
ton, Kentucky^  March  7, 1854,  made  by  Chas.  Leggitt,  and 
payable  to  A.  H.  Smith  and  M.  A.  Finch,  or  order,  in  one 
year,  at  the  Ohio  Life  Insurance  and  Trust  Company,  in 
Cincinnati.  Leggitt  and  Finch  were  not  served  with  pro- 
cess, and  the  case  proceeded  to  judgment  against  Smith 
only. 

The  plaintiff  claimed  title  through  the  indorsements  of 
both  payees,  and  sought  to  recover  the  amount  of  the  note 
and  interest  Smith  resisted  his  right  to  do  so,  setting  forth 
in  his  answer,  among  other  things,  that  he  indorsed  the  note 
in  Kentucky,  and  there  delivered  it  to  Finch ;  and,  by  the 
law  of  that  State,  before  any  indorser  can  be  made  liable, 
except  on  negotiable  notes,  made  payable  at  and  discounted 
by  an  incorporated  bank  within  the  State,  the  maker  of 
the  note  must  be  first  prosecuted  to  insolvency,  by  judgment 
and  eggeoutjon,  whioh,  it  is  averred,  had  not  been  done* 
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It  was  in  evidence,  however,  that  the  note  had  heen  pre- 
sented for  payment  at  the  office  of  the  Ohio  Life  Insurance 
and  Trust  Company  on  the  day  it  became  due,  and  the 
proper  steps  taken,  in  due  time,  to  charge  the  indorsers. 

The  judge  who  heard  the  cause,  having  decided  that  the 
defendant  could  not  be  held  upon  his  indorsement,  at  the 
request  of  the  plaintiff's  counsel,  found  the  matters  of  fact 
appearing  on  trial,  and  the  determination  of  the  questions 
of  law  arising  thereon,  separately,  as  provided  by  the 
code. 

Ketchum  ^  Headington^  for  plaintiiF  in  error. 

Ferguson  ^  Long^  for  defendant  in  error. 

Storer,  J.  delivered  the  opinion  of  the  court. 

The  important,  and  it  may  be  said  the  only  question  to 
be  decided  here,  is  whether  the  lex  loci  or  the  lex  fori  shall 
determine  the  liability  of  the  defendant  in  error;  and  this 
directly  involves  the  inquiry  whether  the  judge  who  tried 
the  cause  erred  in  the  judgment  rendered. 

It  can  not  be  denied  but  every  indorsement  upon  a  note, 
or  bill  is  a  new  contract,  imposing  an  independent  obliga- 
tion, though  subject  to  the  conditions  upon  which  every 
such  agreement  is  supposed  to  be  made.  While,  therefore^ 
the  indorser  may,  in  every  proper  case,  be  required  to  dis- 
charge the  debt  he  has  transferred,  he  can  only  be  compelled 
to  do  so  where  the  maker  or  acceptor  has  refused  to  pay, 
and  legal  evidence  of  such  refusal  is  communicated  to  him. 
The  delinquency  does  not,  of  itself,  create  a  liability  against 
him,  nor  can  the  knowledge  of  the  fact  derived  in  the  ordi- 
nary course  of  business.  The  holder,  who  has  presented  the 
note  or  bill  for  payment,  must  advise,  without  delay,  the 
party  he  is  desirous  to  charge  with  the  debt ;  and  he  must 
prove,  moreover,  affirmatively,  that  such  a  course  was  pur- 
sued.   Hence  it  is  that  the  law  merchant,  which  many  of 
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the  States  have  adopted,  prescribes  a  definite  rule^  that  is  not 
only  rigidly  adhered  to,  but  has  become,  in  reality,  a  part  of 
every  contract  represented  by  a  negotiable  instrument. 

Where  no  such  rule  prevails,  it  is  competent  for  the 
legislature  of  each  State  to  prescribe  the  mode  to  be  pur- 
sued, and  when  established,  it  becomes  the  law  of  the  con- 
tract— ^that  by  which  the  indorser  knows  his  liability  is  to 
be  created,  and  to  which  all  parties  must  have  referred. 

The  law  of  the  place  universally  controls  the  contract  as 
to  its  validity.  If  it  can  not  be  enforced  there,  it  is  of  no 
value  in  any  other  forum.  There  have  been  many  nice  dis- 
tinctions attempted  in  the  desire  expressed  by  some  tribunals 
to  limit  the  operation  of  the  rule ;  but  they  are  more  specious 
than  solid.  IJuless  we  preserve  the  well  defined  boundaries 
that  distinguish  the  substance  of  the  agreement  from  its 
mere  form,  or  the  remedies  that  may  be  pursued  to  enforce 
it,  we  shall  have  no  clear  idea  of  the  doctrine  so  fully  es- 
tablished by  Lord  Mansfield  in  Robinson  v.  Blandy  2  Burr. 
1077,  and  which  has  come  down  to  our  own  times  as  the 
unquestioned  law. 

As  illustrative  of  the  proper  application  of  the  lex  loci  to 
the  various  cases  continually  occurring  in  the  courts  of  our 
sister  States,  we  find  very  many  which  resemble  the  one  be- 
fore us,  in  every  essential  particular. 

In  3  Mass.  80,  Powers  v.  Lynchy  where  the  indorser  of  a 
bill  drawn  in  a  foreign  country,  and  indorsed  by  one  who 
had  his  residence  there,  it  was  held  that  he  was  answerable 
only  according  to  the  laws  of  that  country.  In  this  case  the 
bill  was  drawn  in  Demarara,  and  there  indorsed ;  the  place 
of  payment  was  Boston,  and,  payment  being  refused,  the 
indorser,  who  was  then  in  Massachusetts,  was  sued  by 
the  holder.  The  bill  had  been  protested  in  due  form,  and 
the  usual  notice  of  dishonor  given,  but  it  appeared  on  trial 
that,  by  the  law  of  Demarara,  the  indorser  could  not  be 
held.  He  was  allowed  the  same  defense  here  that  he  would 
have  been  permitted  to  make  there.  See,  also,  6  Cranch, 
222,  Slocum  v.  Pomeroy ;  12  Wendell,  443,  Aymar  v.  Sheldon; 
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4  Cowen,  608,  Andrews  v.  Merriot^  and  the  very  learned  note 
of  the  reporter,  who  haa  given  a  Bynopaia  of  all  the  cases 
npon  the  subject. 

In  1  Metcalf,  83,  WiUiams  v.  Wadey  the  action  was 
against  an  indorser  upon  a  note  made  and  indorsed  in  Illl* 
nois,  where  a  similar  law  existed  as  that  which  prevails  in 
iKentaokj,  and  it  was  decided  that  the  law  of  Illinois  did 
not  affect  the  remedy,  but  went  to  create,  limit  and  modify 
the  contract  of  indorsement;  and  as  the  course  required  in 
that  State  had  not  been  pursued,  he  could  not  be  made  re- 
sponsible in  Massachusetts.  See,  also,  Carroll  v.  Puptortj  2 
Sand.  Sup.  C.  B.  171 ;  Story  Con.  Laws,  sec.  261 ;  Story  on 
Prom,  notes,  sec.  171. 

There  has  been  some  confusion  in  applying  the  rule,  and 
the  exception  which  has  been  made  to  it.  Where  the  con* 
tract,  though  made  in  a  foreign  State,  is  to  be  performed 
here,  it  is  held  that  the  liability  as  well  as  the  remedy,  will 
depend  upon  the  law  of  the  place  where  the  duty  is  to  be 
performed  or  the  money  paid.  We  suppose  this  apparent 
uncertainty  had  its  origin  in  the  effort  to  carry  too  far  the 
doctrine  already  established  in  Robinson  v.  Bland,  where 
Lord  Mansfield  labored  to  prove  the  contract  was  to  be 
governed  by  the  law  of  England,  though  made  in  France, 
because  the  bill  was  payable  in  London ;  but  there  could 
have  been  no  intention  on  his  part  to  extend  the  rule  to 
third  parties,  nor  yet  to  an  independent  contractor,  like  an 
indorser.  The  original  parties  alone  can  be  embraced  with- 
in it;  it  must  be  limited  to  them,  and  can  not  include  those 
who  are  collaterally  bound.  1  Bingham  N.  0. 151,  TrinU>ey 
V.  Vignier. 

As  it  is  found  in  the  record  that  Conahan  has  not  sued 
the  maker  of  the  note,  obtained  judgment  and  issued  execu- 
tion  against  him,  without  obtaining  payment,  it  is  immaterial 
whether  Smith  has  been  notified  in  the  usual  course  Or  not. 
The  latter  proceeding  might  subject  the  indorser,  if  another 
had  not  been  prescribed ;  aa  the  former  was  not  pursued,  no 
other  can  avail. 
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We  have  been  asked  by  the  plaintiff's  counsel  to  regard 
tbe  indorsement  of  Smith  in  blank,  and  the  delivery  of  the 
note  to  Finchy  the  other  payee^  as  implying  an  agreement  on 
the  part  of  Smith,  that  Finch  might  negotiate  it  in  Ohio, 
and  thereby  remove  the  restriction  of  the  lex  hei^  which 
woald  otherwise  attach  to  this  contract;  but  it  is  apparent 
from  the  evidence  and  the  finding  of  the  judge,  no  sach 
right  was  intended  to  be  conferred. 

Smith  simply  indorsed  the  note,  to  transfer  his  interest  to 
Finch,  who  thereby  became  the  sole  owner,  and  might  well 
impart  the  title  thus  acquired  to  a  third  person.  The  re- 
lation the  payees  bore  to  each  other  was  not  that  of  partners, 
though  their  interest,  for  some  purposes,  may  have  been 
joint.  By  the  terms  of  the  note,  they  are  presumed  to  be 
equally  entitled  to  share  in  its  proceeds,  wherever  paid, 
and  if,  in  reality,  the  one  should  hold  a  larger  interest  than 
the  other,  equity  would  protect  it;  and  if  such  is  the  con- 
dition of  the  parties,  either  could  convey  his  share  of  the 
secnrity,  like  his  right  to  any  chattel,  and  the  mode  of  trans- 
fer, whether  by  indorsement  on  the  note,  or  by  a  separate 
instrument  can  not  affect  the  question.  In  no  event  could 
Smith  or  Finch  assign  more  than  the  interest  they  actually 
held. 

Where  a  note  or  bill  is  made  payable  to  several  persons, 
who  are  not  in  partnership,  neither  can  transfer  the  con- 
tract by  his  individual  indorsement,  and  can  not,  therefore, 
bind  the  other  payees.  So  when  money  is  paid  into  a  bank 
on  the  joint  account  of  persons,  not  partners  in  trade,  the 
bankers  are  not  discharged  by  the  payment  of  the  check  of 
one,  without  the  concurrence  of  all.  See  Smith's  Mer.  Law, 
287,  and  Carrkk  v.  Viekery^  2  Douglass,  653,  n.  134,  where 
a  jury  of  merchants,  contrary  to  the  former  opinion  of  the 
King's  Bench,  so  held,  and  their  verdict  was  sa9tained  by 
Lord  Mansfield.  See,  also,  Stone  v.  Marshy  £yan  &  Moody, 
364 ;  Stewart  v.  Lee,  1  Mood.  &  Malk.  158. 

As  then  Smith  could  assign  his  moiety  only,  and  his  in- 
dorsement could  vest  no  greater  right  in  Finoh^  it  can  not 
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be  inferred,  as  between  these  parties,  that  Smith  should 
guarrantee  the  payment  of  the  entire  note ;  and  without  any 
express  agreement  to  that  effect,  he  could  not  extend  his 
liability  beyond  his  real  interest  in  the  subject  of  the  trans- 
fer. Having  obtained  the  entire  ownership  by  Smith's  in- 
dorsement. Finch  might  well  negotiate  the  note,  and,  by 
adding  his  name,  confer  on  a  third  person  the  same  right. 
When  both  payees  had  indorsed  the  note,  they  might  very 
properly  be  made  responsible,  if  the  legal  coarse  should  be 
pursued.     14  Pick.  268,  Goddard  v.  I/yman. 

Still  the  indorsement  of  Smith,  however  limited  its  opera- 
tion, was  essential  to  transfer  his  interest;  and  so  far  it  re- 
^sulted,  when  made,  in  an  agreement  on  his  part,  quoad  that 
interest,  at  least  he  would  be  liable,  if  at  all,  to  indemnify 
his  assignee  in  case  the  maker  refused  to  pay.  It  was  the 
evidence  of  the  contract,  and  the  only  evidence  retained  by 
Pinch ;  hence  it  is  immaterial  what  the  extent  of  the  con- 
tract may  be,  or  how  far  it  concluded  the  indorser.  The 
contract  itself  is  what  we  have  to  consider ;  and  whatever 
may  have  been  its  consequences,  we  must  look  to  the  time 
when  the  obligation  was  made,  and  the  place  where  it  took 
effect. 

Whenever  Smith  had  transferred  his  interest,  and  delivered 
the  note  to  Finch,  his  liability  was  created ;  no  further  act 
was  required  on  his  part ;  nothing  more  was  to  be  done  by 
him  either  in  Kentucky  or  Ohio.  The  whole  transaction 
took  place  in  Kentucky,  and  there  we  must  find  the  rule 
upon  which  it  is  to  be  sustained  or  held  to  be  invalid. 

There  is  no  pretense  that  Smith  was  privy  to  the  transac- 
tion afterward  made  between  Finch  and  Conahan,  or  be- 
came interested  in  any  part  of  the  proceeds  received  when 
the  note  was  discounted.  His  liability  depends  entirely 
upon  his  indorsement,  to  be  established  by  proof  that  the 
law  of  the  place  where  it  was  made  has  been  complied  with 
by  the  plaintiff.  This  was  not  done,  and  we  must  hold,  as 
did  the  judge  at  special  term,  the  plaintiff  could  not  recover. 

Judgment  affirmed.  "^ 
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SiDNBT  S.  Habtshornb  bt  AL.  t;.  JosBPH  8.  Ross,  Admin- 
istrator, etc.,  of  Warren  Hartshorns,  Deceased,  et  al. 

(No.  7,014.) 

1.  The  testator's  will  is  to  be  constraed  by  the  laws  in  force  at  the  time 
of  his  decease. 

2.  A  widow  refusing  or  neglecting  to  take  under  her  husband's  will,  is 
entitled  to  the  same  proportion  of  his  personal  estate  as  if  he  had  died  in- 
testate. 

3.  When  the  husband  dies  without  issue  the  wife  takes  all  the  personal 
estate,  subject  to  distribution,  as  next  of  kin. 

Special  Term. — ^Proceeding  to  obtain  a  judicial  construc- 
tion of  the  will  of  Warren  Hartshome,  deceased.  The 
plaintifiEs  claiming  to  be  residuary  legatees  under  the  last  will 
and  testament  of  Warren  Hartshorne,  deceased,  brought 
their  original  action  against  the  defendants,  Ross  and  wife, 
as  administrators  with  the  will  annexed,  of  the  estate  of  said 
deceased,  for  an  account  of  the  property  which  had  come  to 
their  hands  belonging  to  said  estate,  and  for  payment  of  the 
sum  which  might  be  found  due  to  complainants,  and  to  en- 
force the  performance  of  the  trusts  created  by  said  will. 

It  appears  from  the  petition,  answer,  exhibits  and  testi- 
mony taken  in  the  cause,  that  on  the  29th  day  of  January, 
1848,  Warren  Hartshorne,  then  a  resident  of  the  County  of 
Hamilton,  State  of  Ohio,  made  his  will  therein,  in  all  re- 
spects duly  executed  and  publishedy  according  to  the  act  then 
in  force,  as  also  the  present  law,  by  which  he  devised  and 
bequeathed  his  estates  as  follows : 

1st.  "  To  my  dearly  beloved  wife,  Ann,  in  lieu  of  her 
dower  J I  will  and  bequeath  the  one  half  of  all  my  property, 
both  real  and  personal,  that  shall  remain  after  paying  out 
all  the  legacies  and  bequests  hereinafter  named,  and  be- 
queathed by  me  in  UemSy  2d,  Sd,  4th,  5th,  and  6th,  of  this  my 
last  will,  etc.,  to  have  and  to  hold  the  same  during  her 
natural  life^  and  at  the  death  of  my  said  wife,  the  real  estate 
aforesaid,  and  such  part  of  the  personal  property,  or  the 
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proceeds  thereof,  as  may  then  remain  unconsamed  and  un- 
expended, I  will  and  bequeath  to  my  brothers  and  eiater, 
Daniel  and  Ebenezer  Hartahorne,  and  Esther  Fuller,  to  be 
equally  divided  between  them,  share  and  share  alike ;  and 
in  case  of  the  death  of  either  of  my  said  brothers  or  sister, 
then  the  said  share  of  the  deceased  to  go  to  the  lawful  heirs 
of  said  deceased." 

Item  2d  gives  for  benevolent  and  pious  uses  to  certain 
Bible,  education,  tract,  missionary  and  other  benevolent  and 
religious  societies,  one  hundred  doUars  eachy  ^^  to  be  paid  out  of 
the  first  moneys  collected  out  of  my  estate,  after  my  decease.'' 

Item  8d 

Item  4th.  "  I  will  and  bequeath  to  my  step-danghter,  Jane 
Douglass  Anderson,  $1,000." 

Item  5th.  "  To  my  namesake,  "Warren  Hartsborne,  son 
of  my  nephew,  Sidney  Hartsborne,  $500,'*  etc. 

Item  6th.  "  To  each  of  my  half-brothers,  Jonas  and  Calvin 
Hartsborne,  and  Susan  Kendall,  and  Sarah  G.  Pateridge, 
$500" — amounting  in  the  aggregate  to  $4,200. 

Item  7th.  "All  the  remainder  of  my  property,  I  will  and 
bequeath  to  my  brothers  and  sister,  Daniel  and  Ebenezer 
Hartsborne,  and  Esther  Fuller,  to  be  equally  divided  be- 
tween them.** 

Item  8th.  "  The  house  and  lot  which  I  now  own  in  "Wal- 
pole,  (Mass.,)  in  which  my  sister  Esther  now  lives  is  to  be 
part  of  her  portion,  valued  at  $800,  and  is  not  to  be  sold 
daring  her  life ;  but  to  go  to  her  heirs." 

The  will  then  provides  for  the  payment  of  debts,  before 
any  division  shall  be  made,  or  legacies  paid,  and  appoints 
the  testator's  beloved  wife,  Ann  Hartsborne,  executrix,  etc. 

That  on  the  thirteenth  day  of  January,  1855,  the  testator 
made  a  codicil  to  his  will,  duly  signed  and  sealed  by  him, 
attested  by  three  witnesses,  and  published  and  declared  to 
be,  the  first  codicil  to  the  testator's  last  will  and  testament, 
by  which  to  «  avoid  misunderstanding,  there  being  improve- 
ments  made  by  me  on  the  lot  in  which  I  now  reside,  in 
Clermont  county,  Ohio,  (deeded  to  my  wife,  etc.,)  I  bequeath 
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to  her,  all  the  houses  and  improvements,  etc.,  made  by  me 
on  the  said  lot,  etc. ;  also  to  my  dear  wife  and  her  heirs, 
forever,  all  the  furniture  in  said  dwelling,  etc.,  all  fuel  and 
provisions,  all  my  horses  and  harness,  etc.,  and  all  my  pleas- 
ure carriages,  stock,  farming  and  other  utensils,  etc.,  upon 
the  premises,  to  have  in  addition  to  my  bequests  to  her  in  my 
last  will  and  testament,  made  in  1848." 

The  testator  died  on  the  10th  day  of  March,  1855,  without 
issuCy  leaving  his  wife,  Anriy  surviving,  who  caused  the  will 
to  be  admitted  to  probate  and  record  in  Hamilton  county,  on 
the  4th  of  May,  1855,  and  took  out  letters  testamentary 
thereon.  Afterward,  and  within  a  year  from  such  probate, 
the  widow  appeared  before  the  probate  judge,  renounced 
the  provisions  made  for  her  under  the  will,  and  elected  to  take 
such  provision  as  was  made  for  her  by  law  instead  thereof. 

As  executrix,  the  widow  caused  an  inventory  and  ap- 
praisement to  be  made  of  the  personal  estate  of  the  de- 
ceased, from  which  it  appeared  that  the  personal  estate  sit- 
uate upon  the  premises,  in  Clermont  county,  and  which  had 
been  bequeathed  to  the  widow,  was  of  the  value  of  $1,024, 
and  the  other  personal  property  of  the  value  of  $38,095.96,  all 
of  which  came  to  her  hands  as  executrix,  in  all  $89,120.58. 

That  on  the  14th  November,  1856,  the  widow  intermarried 
with  the  defendant,  Joseph  S.  Ross,  who  was  subsequently 
duly  appointed  administrator  de  bonis  non,  etc.,  and  filed  an 
inventory  of  the  property  which  came  to  his  hands  as  such. 
Ebenezer  Hartshorne,  and  Daniel  Hartsborne,  (who  with 
Esther  Fuller  are  named  as  residuary  legatees  in  the  7th 
item  of  said  will)  died  before  suit  brought,  leaving  as  their 
heirs  and  representatives,  the  co-plaintifis  of  said  Esther 
and  husband,  who  united  in  the  action  to  demand  an  ac- 
count from  the  defendants,  Ross  and  wife,  of  their  proceed- 
ings, as  administrator  and  executrix  aforesaid,  and  for 
settlement  of  the  trust,  claiming  that  the  debts  of  the  estate 
were  substantially  paid  off.  The  defendants,  by  their  answer 
denied  that  plaintiffs  were  entitled  to  any  account  of  said 
personal  estate,  or  that  the  plaintiffi  had  any  interest  therein, 
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averring  that  by  reason  of  the  widow's  declining  to  take  un- 
der the  will,  she  was  entitled  by  law  to  the  whole  of  such 
personal  estate,  after  payment  of  debts,  as  though  the  testator 
had  died  intestdU. 

Edward  Woodruff  ^  M.  H.  TUden^  for  plaintiff. 

Oroesbeck  ^  Thompson^  for  defendants. 

Storer,  J.  The  plaintifis  are  the  brothers  and  sisters,  or 
their  representatives,  of  the  testator.  The  defendants  are 
the  administrator  with  the  will  annexed,  the  testator's  widow, 
and  other  devisees  under  the  will  not  named  as  plaintiffs. 

On  the  29th  January,  1848,  the  testator  made  and  pub- 
lished his  will,  which  is  in  due  form,  devising  to  his  wife,  in 
lieu  of  her  dower,  one-half  of  all  his  property,  real  and 
personal,  that  should  remain  after  the  payment  of  certain 
legacies  and  bequests,  ^'  to  be  held,  used  and  enjoyed  by  her 
during  her  life.*'  The  residue  of  his  estate,  real  and  personal, 
was  devised  to  the  plaintiff.  On  the  13th  of  January,  1855, 
the  testator  added  a  codicil,  by  which,  having  referred  with 
approbation  to  his  former  will,  he  gave  to  his  wife,  in  addi- 
tion to  his  previous  bequest,  all  the  improvements  he  had 
made  upon  her  separate  real  estate,  where  they  then  resided, 
together  with  all  his  household  furniture  and  farming  oiten- 
sils,  to  hold  as  her  own  property,  in  absolute  ownership. 
The  testator  died  without  issue,  on  March  10, 1855.  His 
will  was  admitted  to  probate  in  May  following,  when  his 
widow  was  qualified  as  sole  executrix,  and  letters  testament- 
ary were  granted  to  her.  She  gave  bond  accordingly,  and 
entered  upon  her  duties  as  executrix. 

It  is  alleged  in  the  petition,  and  admitted  in  the  answers, 
that  the  widow  declined  to  take  under  the  will  within  the 
time  prescribed  by  law,  and  that  she  was  remitted  to  her 
rights  under  the.  statute,  which  are  alleged  to  be  her  dower, 
and  such  share  of  the  personal  property  as  she  would  be  en- 
titled to  had  her  husband  died  intestate. 

Mrs.  Hartshorne,  in  November,  1856,  intermarried  with 
Joseph  8.  Roes,  when  the  executorship  ceased,  and  her  present 
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husband  was  appointed  administrator  de  bonis  norij  with  the 
will  annexed. 

The  petition  and  answer  present  the  single  question,  what 
is  the  widow's  share  of  the  testator's  personal  estate ;  the 
whole  amount  of  the  personalty  being  about  940,000. 

We  must  first  inquire,  when  did  the  will  take  eflfect;  and 
upon  this  point,  we  suppose  there  can  be  no  difference  of 
opinion,  as  there  certainly  is  bo  exception  in  the  books  as 
to  what  is  the  true  rule.  ^^The  making  of  a  will  is  but  the 
inception  of  it,  and  it  doth  not  take  any  eiFect  till  the  death 
of  the  devisor."  4  Rep.  61,  Forse  and  Hembling's  ease. 
<^  And,  for  this  reason,  a  man  may  alter  or  make  void  his 
will  at  his  pleasure,  and  he  may  make  as  many  new  wills 
and  testaments  as  he  pleases,  and  there  is  no  way  to  bar  a  man 
of  this  liberty."    7  Bacon's  Abridgement,  840,  Title  E. 

The  whole  current  of  authority  is  but  the  affirmation  of 
the  principle  thus  stated.  It  is  found  in  all  the  elementary 
treatises,  and  the  reported  cases  are  but  a  commentary  upon 
it,  without  addition  or  limitation. 

When  the  testator  died,  the  wills  act  of  1852  was,  and 
still  is,  in  force.  By  section  1,  ^^any  person  of  full  age  and 
sound  memory,  having  an  interest  in  lands,  tenements,  or 
hereditaments,  or  any  other  property,  of  any  description 
whatever,  may  give  and  devise  the  same  to  any  person,  by 
last  will  and  testament,  lawfully  executed,  subject,  never- 
theless, to  the  rights  of  creditors,  and  to  the  provisions  of  this 
act,  and  of  an  act  entitled  an  act  to  restrain  the  entailment  of 
real  estate."  Section  44  provides  that  ^^  the  election  of  the- 
widow  to  take  under  the  will,  shall  be  made  by  her  in  per* 
son  in  the  probate  court,  except  as  hereinafter  provided ;  and 
on  her  application  to  take  under  the  will,  it  shall  be  the^ 
duty  of  the  court  to  explain  to  her  the  provisions  of  the  will, 
her  rights  under  it,  and  by  law,  in  the  event  of  her  refusal) 
to  take  under  the  will ;  the  election  of  the  widow  to  take 
under  the  will  shall  be  entered  upon  the  minutes  of  the 
court ;  and  if  the  widow  fail  to  make  it,  she  shall  retain  her 
dower  and  sqch  share  of  the  personal  estate  of  her  husband. 
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as  she  would  be  entitled  to  by  law,  in  case  her  husband  had 
died  intestate." 

The  law  of  March  23, 1840,  Swan  865,  « to  provide  for 
the  settlement  of  the  estates  of  deceased  persons,"  was, 
when  the  testator  died,  and  still  is  in  force.  By  section  175, 
"  when  the  intestate  shall  not  have  left  any  legitimate  child, 
heir  of  his  body,  the  widow  shall  be  entitled  to  all  the  per- 
sonal estate,  as  next  of  kin,  which  shall  be  subject  to  dis- 
tribution upon  settlement  of  the  estate ;  and  if  the  intestate 
shall  have  left  such  child,  the  widow  shall  be  entitled,  upon 
distribution,  to  one-half  of  any  sum  not  exceeding  four  hun- 
dred dollars,  and  to  one-third  of  the  residue  of  the  personal 
estate  subject  to  distribution*" 

On  the  provisions  of  these  acts  the  widow  and  her  present 
husband  rely  to  establish  her  right  to  all  the  personal  estate 
of  the  testator  subject  to  distribution.  The  plaintiffs  resist 
her  claim,  and  insist  she  is  only  entitled  to  such  share  as 
shall  remain  after  the  debts,  devises  and  legacies  have  been 
paid,  thereby  assuming  that  the  rule  of  the  common  law 
must  guide  us  in  giving  our  construction  to  these  statutes. 
To  sustain  this  assumption,  a  very  thorough  examination  of 
the  various  laws  relating  to  wills,  descents  and  intestacy, 
that  have,  from  time  to  time,  been  in  force  in  Ohio,  has  been 
made,  and  their  provisions  compared  as  parts  of  a  uniform 
system  of  legislation. 

It  is  argued  that  when  the  testator  made  his  will,  the  act 
of  1840,  with  its  several  amendments,  was  in  force,  and,  as 
section  46  of  that  act  is  substantially  the  same  as  section  44 
of  the  present  statute,  the  same  construction  should  be  given 
to  both.  The  true  construction,  it  is  claimed,  was  given  to 
the  former  law  by  the  declaratory  act  of  March  7, 1842, 
which  recites,  that,  "whereas  doubts  have  arisen  under 
section  46,  of  the  act  relating  to  wills,  whether,  where  a 
widow  fails  to  elect  to  take,  undel*  a  will,  in  lieu  of  dower, 
she  shall  be  entitled  to  share  in  the  personal  estate,  to  the  ex- 
clusion of  legatees,  or  only  a  share  in  such  of  the  personal 
estate  as  remains  unbequeathed ;  and,  whereas,  it  is  proper 
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that  such  doabts  be  removed,  therefore,  it  is  enacted  that 
nothing  in  said  section  contained  shall  be  so  construed  as  to 
vest  in  the  widow  personal  estate  that  is  lawfully  bequeathed 
by  her  husband  to  other  persons ;  but  in  all  such  cases,  in 
which  the  widow  fails  to  make  election,  as  is  provided 
in  said  act  and  section,  she  shall  retain  her  dower  in  his  real 
estate,  and  her  distributive  share  in  the  personal  estate  not 
disposed  of  by  the  will/'    Ohio  Laws,  vol.  40,  p.  55. 

The  rule  thus  established  virtually  enabled  the  husband  to 
dispose  of  his  whole  personal  property  without  reference  to 
any  prior  claim  of  his  wife,  and,  if  he  thought  fit,  to  leave 
her  without  a  shilling.  At  their  next  session,  in  1843,  the 
legislature  repealed  the  declaratory  act,  and,  in  express  terms, 
revived  section  46  of  the  law  of  1840.  NTo  further  legisla- 
tion was  had  until  February,  1846,  when  another  amendment 
was  passed,  0.  L.  44,  p.  79,  which  provided,  "  if  the  widow 
shall  fail  to  make  her  election  ;  or,  if  no  provision  be  made 
for  her  in  the  will,  she  shall  have  her  dower,  and  such  share 
of  her  husband's  personal  estate  as  she  would  be  entitled  to 
by  law  in  case  her  husband  had  died  intestate,'  leaving  chil- 
dren ;''  her  share,  in  that  event  being  one-half  of  the  first 
four  hundred  dollars,  and  one-third  of  the  residue  of  the 
whole  personalty  subject  to  distribution ;  and  this  is  still  the 
rule,  when  the  husband  has  left  issue. 

When  the  testator  died,  the  wills  act  then  existing  re- 
pealed all  prior  laws  on  the  same  subject,  saving,  however, 
by  section  79,  "all  rights  that  had  accrued"  under  them,  or 
either  of  them,  which  saving,  it  is  claimed,  includes  the 
rights  of  these  plaintiffs,  as  devisees,  thereby  referring  the 
operation  of  the  will  to  its  execution,  instead  of  the  time  of 
the  testator's  death. 

We  suppose  the  term,  "accrued,"  is  equivalent,  in  its 
meaning,  to  the  word  "  vested,''  which  necessarily  implies 
that  something  has  been  imparted  to,  or  conferred  upon  a 
third  person,  over  which  he  may  have  the  immediate  con- 
trol by  possession,  or  the  present  right  to  future  possession, 
of  which  he  can  not  be  deprived  without  his  assent.    It  must 
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be  a  right  he  can  legally  assert,  independent  of  any  future 
condition  of  things,  as  well  as  any  subsequent  change  of  the 
existing  law. 

For  many  purposes,  a  will  is  inchoate,  though  not  con- 
summate, from  its  execution.  Mr.  Jarman,  in  the  10th  chap- 
ter of  his  work  on  *'  wills,"  under  the  significant  title, 
"From  what  Period  a  Will  Speaks,'*  has  discussed  with 
much  minuteness,  and  illustrated  the  principle  of  the  excep- 
tion to  the  general  rule.  He  tells  us  it  is  applied  to  ascer- 
tain the  classes  of  persons  then  in  being,  and  thus  ascertain 
the  meabing  of  the  testator  as  to  t}ie  object  of  his  bounty, 
to  learn  the  meaning  of  provincial  terms  then  in  common 
use,  the  names  of  children,  and  the  condition  of  the  prop- 
erty devised,  and  its  boundaries.  Until  the  statute  of  1  Vic- 
toria, chapter  26,  which  declared  that  "every  will  shall  be 
construed,  with  reference  to  the  real  and  personal  estate  com- 
prised in  it,  to  speak  and  take  efiect  as  if  it  had  been  exe- 
cuted immediately  before  the  death  of  the  testator,  unless 
a  contrary  intention  should  appear  by  the  will  itself,"  the 
English  courts  always  held  that  real  property,  subsequently 
acquired,  did  not  pass  by  a  prior  will,  unless  there  was  a  re- 
publication; the  testator's  intention  being  referred  to  the 
condition  of  his  estate  at  the  time  he  made  the  devise,  and 
not  at  the  time  of  his  death. 

To  this  rule,  the  cases  quoted  by  the  plaintiff's  counsel 
may  all  be  referred.  16  Connecticut,  274,  Brewster  v.  McCall; 
9  Johnson,  312,  Jackson  v.  Potter  et  al.;  20  Wendell,  457, 
Van  Kleeck  v.  Dutch  Church;  4  Maryland,  385,  JUagruder  et 
al.  V.  Can^oU  et  al.;  5  Maryland,  471,  Alexander  v.  Worthington; 
9  Iredell,  288,  Battle  v.  Speight. 

But,  it  is  claimed,  that  a  collocation  of  the  wills  act,  with 
the  law  relating  to  executors  and  administrators,  and  the 
statute  of  distribution,  when  construed  in  '^ pari  materia"  as 
parts  of  the  same  system,  will  authorize  the.implication  that 
it  was  intended  the  widow  should  take  the  share  she  would 
have  inherited  had  her  husband  died  intestate,  if  she  should 
refuse  to  take  under  his  will ;  on  the  other  hand,  it  is  asserted 
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that  90  mQch  of  the  testator's  property  as  he  has  devised,,  is 
withdrawn  from  the  statute  of  distribations ;  else,  if  he  died 
childless,  no  bequest  be  may  have  made  to  a  relation  or  for 
a  benevolent  object,  could  avail  to  the  legatees.  This  argu* 
ment  places  the  question  on  the  strongest  ground  that  can 
be  taken  to  sustain  the  proposition  assumed,  and,  unless  it 
can  be  satisfactorily  disposed  of,  must  produce  very  great 
doubt  upon  the  general  question. 

The  wills  act,  we  have  already  said,  is  clear  in  its  terms. 
We  tind  no  ambiguity  in  any  one  of  the  sections  to  which 
our  attention  has  been  directed.  While  it  permits  a  testa- 
tor to  devise  his  property  as  he  pleases,  the  power,  more- 
over, is  subject  to  the  provisions  of  the  act  itself;  and 
while  it  saves  all  rights  accrued  under  prior  statutes,  those 
rights  must  have  vested  by  the  death  of  the  testator,  whose 
will  had  not  yet  been  probated.  The  law  relating  to  admin* 
istrators  and  executors  is  alike  plain  and  simple:  though 
section  175  expressly  makes  the  widow  next  of  kin  to  her 
husband,  should  he  die  intestate,  without  children,  and  per- 
mits her  to  inherit  accordingly. 

It  is  very  ingeniously  argued  that  some  of  the  sections  of 
the  statute  of  descents  and  distributions  are  in  conflict  with 
previous  enactments,  and  can  not  be  reconciled,  unless  the 
construction  claimed  by  the  plaintifis  is  admitted.  The 
act  of  1858  upon  this  subject  does  not  difier  from  that  of 
1831,  and  the  amended  statute  of  1885,  which  were  in  force 
when  the  will  was  made.  By  section  4  it  is  declared,  ^*  if 
any  person  shall  die  intestate  leaving  any  goods,  chattels,  or 
other  personal  estate,  they  shall  be  distributed  as  is  pre 
scribed  in  section  2,  saving,  however,  to  the  widow  such 
right  as  she  may  have  to  any  portion  thereof."  The  lan- 
guage of  the  last  section  is,  ^^  if  there  be  no  children,  or  their 
legal  representatives,  the  estate  shall  pass  to,  or  be  vested  in 
the  husband  or  wife,  relict  of  such  intestate,  during  his  or 
her  natural  life."  If  we  compare  these  clauses,  we  are  not 
satisfied  that  section  45  of  the  wills  act  is  to  be  modified  or 
limited  in  its  operation  in  any  other  manner  than  the  words 
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used  would  naturally  import.  In  section  2  we  find  the  line  of 
descent  is  given,  and  a  life  estate  saved  to  the  husband  or  wife, 
as  either  may  survive  the  other;  and,  although  section  4 
refers  to  it  to  regulate  the  division  of  the  personal  estate,  it 
is  expressly  qualified  by  reserving  to  the  widow  all  her 
rights.  We  must  look,  then,  to  the  law  '*  relating  to  exe- 
cutors and  administrators,"  to  ascertain  what  those  rights 
were.  A  portion  of  the  husband's  estate,  we  find,  is  not  to 
be  inventoried,  as  it  does  not  pass  to  his  representatives  in 
distribution,  such  as  household  furniture,  wearing  apparel, 
and  a  suitable  allowance  to  the  wife ;  and  the  residue  is 
disposed  of  by  section  175,  already  alluded  to. 

We  can  not  discover  any  discrepancy  in  the  foregoing 
acts,  whether  we  consider  them  separately  or  in  conjunction 
— in  their  letter  or  spirit — nor  is  there,  in  our  apprehension, 
any  difliculty  in  giving  to  each  their  appropriate  meaning, 
without  doing  violence  to  either.  If  we  should  admit  the 
construction  of  the  plaintifis'  counsel  to  be  correct,  that  all 
personal  property  devised  is  "  ipso  facto "  withdrawn  from 
distribution,  and  thereby  defeats  the  widow's  claim,  we 
must  decide  the  husband  may  disinherit  his  wife,  and  pre-' 
vent  the  operation  of  the  law  that  makes  her  his  next  of 
kin ;  and  may  it  not  follow  that,  as  the  wife's  right  to  dower 
is  equally  the  creature  of  the  law  with  her  right  to  a  share 
of  the  personal  property,  if  the  husband  can  repudiate  the 
one,  he  may,  in  like  manner,  destroy  the  other,  for  there 
does  not  seem  to  be  any  distinction  between  them  by  sec- 
tions 44  and  45  of  the  wills  act. 

There  can  be  no  difficulty,  we  think,  in  arriving  at  the 
conclusion  that  it  is  the  intention  of  the  statute  to  provide 
for  the  widow,  at  all  events,  from  her  husband's  estate ;  to 
allot  to  her  a  certain  portion  of  his  personalty,  in  addition 
to  her  ordinary  interest  in  the  realty,  that  is  not  to  be  af- 
fected by  any*  disposition  he  may  make  by  his  will.  If  he 
die  intestate,  there  is  manifest  propriety  that  she  should  re- 
ceive a  liberal  allowance ;  and  should  he  devise  his  estate, 
without  providing  as  generously  for  his  widow  as  did  the 
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statutes,  she  should  have  the  option  to  abide  by  the  will  or 
take  her  portion  at  law.  The  election  to  receive  less  than 
her  legal  allowance  should  be  hers.  The  husband  ought 
not  to  impose  it  upon  her;  and,  therefore,  it  is  that,  before 
any  election  is  made,  the  probate  judge  is  required  to  ex- 
plain to  her  "  the  provisions  of  the  will  and  her  rights  under 
it,  as  well  as  at  law.''  As  if  to  place  the  intention  of  the 
legislature  beyond  doubt,  section  46  of  the  wills  act  makes  it 
the  further  duty  of  the  judge,  in  case  ^^the  widow  is  unable 
to  make  her  election,  from  insanity  or  imbecility  of  mind, 
to  appoint  some  suitable  person  to  ascertain  the  value  of 
the  provision  made  for  her  by  will,  in  lieu  of  the  provisions 
made  by  law,  and  the  value  of  her  rights,  by  law,  in  the 
estate  of  her  husband  ;  and  if,  on  the  report  of  the  facts,  it  is 
found  that  the  devise  is  more  valuable  than  her  legal  allow* 
ance,  the  court  may  make  an  election  for  her." 

The  husband  executes  his  will,  subject  to  the  law  in 
force  when  it  shall  take  effect,  and,  therefore,  his  devisees, 
can  not  complain.  He  might  have  cut  off  his  heirs 
without  any  token  of  remembrance.  Not  so  with  his 
wife ;  her  right  is  paramount ;  it  depends  not  upon  his  kind- 
ness, much  less  his  caprices.  The  history  of  the  legislation 
of  our  State  is  but  a  commentary  upon  the  policy  that  pub- 
lic sentiment  has  hitherto  vindicated  in  its  largest  expres- 
sion. If  we  refer  to  the  ordinance  of  1787,  the  laws  of  1795, 
1805, 1808, 1810, 1816, 1824  and  1831,  we  find  the  widow  is 
allowed,  at  one  period  one-third,  at  another,  one-half,  and, 
at  another,  the  whole  of  the  husband's  personal  estate  sub- 
ject to  distribution,  if  he  died  intestate ;  though  it  is  not 
until  the  statute  of  1840  that  the  provision  is  introduced, 
securing,  under  all  circumstances,  her  rights  at  law ;  and 
this  hitherto  unknown  provision  indicates  very  clearly  that 
if  the  widow  was  not  protected  by  prior  statutes,  thereafter 
there  should  be  no  doubt  what  her  rights  really  were,  and 
how  they  should  be  protected.  Whether  her  husband  died 
testate  or  intestate,  the  rule  was  now  established,  that  if  he 
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left  no  childFen,  she  should  succeed  to  his  whole  personal 
estate  subject  to  distribution,  as  next  of  kin. 

It  is  said  that  this  construction  endows  the  widow  at  the 
expense  of  those  more  worthily  entitled  to  legal  favor.  It 
is  not  our  province  to  vindicate  the  motives  of  those  who 
framed  this  series  of  statutes ;  sufficient  it  is  if  we  ascertain 
their  intention  to  bejclear.  But  if  it  were  necessary  to  do  so, 
we  think  the  relation  she  sustains  to  her  husband  is  equally, 
if  not  more  favorably,  to  be  regarded  than  that  of  collateral 
heirs — ^persons  who  are  not  in  the  line  of  immediate  descent, 
having  no  inheritable  blood  as  such,  perhaps  never  in  sym- 
pathy with  the  decedent,  or  even  known  to  him  person- 
ally ;  and  it  is  well  said  by  the  court,  in  Darrah  et  al.  v. 
McNaiTj  1  Ashmead,  238 :  ^^  In  a  country  like  this,  where, 
in  most  instances,  the  estate  of  the  husband  is  the  result  of 
the  mutual  industry  of  the  husband  and  the  wife,  she  would 
naturally  be  an  object  of  primary  consideration,  and  the 
effect  of  any  law  which  would  estimate  her  rights  as  inferior 
to  the  collateral  relatives  of  her  husband,  could  hardly  be 
supposed  to  be  so  intended  by  the  legislature." 

Ohio  is  not  alone  in  her  legislation  upon  this  important 
and  interesting  subject. 

There  has  been  a  similar  statute  in  Kentucky.  It  is  a 
part  of  the  earliest  legislation  of  that  State,  dating  back  to 
1797,  see  1  Littell's  Laws,  617,  to  which  the  court  of  errors, 
7  B.  Mon.  112,  T\bbs  v.  Tibb^  Ex.^  has  given  the  same  con- 
struction as  we  have  given  to  our  own.  So,  also,  in  Yir- 
ginia,  6  Call.  IQlj.  Bernard  v.  Hipkins^  and  8  Leigh,  400, 
Kirvnaird  v.  WiUiamSy  under  the  statutes  of  descents  of  1792. 

We  are  not,  then,  required  to  give  an  unnatural  or  forced 
construction  to  the  laws  which  compose  our  present  system 
of  descent  and  distribution,  including  the  wills  act,  when 
we  take  their  literal  meaning  as  our  guide.  We  may  well 
suppose  it  was  the  desire  of  those  who  framed  them  that 
they  should  be  understood  in  the  ordinary  sense  of  the  plain 
and  simple  language  in  which  they  were  written.  They 
were  enacted  to  furnish  a  rule  upon  which  all  might  rely 
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who  sustained  the  relation  of  husband  and  wife,  ancestor 
and  heir,  however  imperfect  may  have  been  their  legal 
•  knowledge ;  more  than  all,  to  save  the  widow  from  the  un- 
kindness  or  perversity  of  her  husband,  as  well  as  the  neglect 
of  heirs,  not  of  his  body,  and  allied  to  her  by  no  ties  of 
blood. 

In  the  case  before  us,  had  we  not  been  convinced  that  the 
will  must  take  eiiect  under  the  law  in  force  when  the  testa- 
tor died,  and  not  at  the  time  he  made  it,  we  might  yet  have 
been  spared  the  discussion  of  the  question,  as  the  present 
statute  was  passed  before  the  testator  made  his  codicil.  This 
act,  which  recognizes  and  reaffirms  the  original  will,  is  a  re* 
publication  of  it  to  every  legal  intent,  and  brings  the  will 
within  the  operation  of  the  law  of  1852.  6  Johnson  Cb'y, 
S75,  Mooers  v.  White ;  14  Pickering,  634,  Haven  v.  Foster. 

"  It  has  been  long  settled,"  says  Mr.  Williams,  in  his  pro- 
found work  ^'  On  the  Law  of  Executors  and  Administrators," 
^  that  the  republication  of  a  will  is  tantamount  to  the  mak« 
ing  of  that  will  de  novo ;  it  brings  down  the  will  to  the  date 
of  the  republishing,  and  makes  it  speak,  as  it  were,  at  that 
time.''  *^  In  short,  the  will  so  republished,  is  a  new  will.'' 
1  Williams,  119,  ch.  4,  sec.  2. 

We  conclude,  therefore,  that  Mrs.  Boss  is  entitled  to  all 
the  personal  estate  of  the  testator  subject  to  distribution ; 
that  it  vests  in  her  as  next  of  kin,  and  her  husband  could 
not,  by  any  devise  in  his  will,  deprive  her  of  the  full  share 
given  her  by  law,  if  he  had  died  intestate. 

The  questions  raised,  how  the  bequests  to  charitable  pur- 
poses are  to  be  paid  if  the  whole  personal  estate  is  decreed 
to  the  widow,  and  upon  what  description  of  property  they 
are  to  be  charged,  we  do  not  think  are  involved  in  this  lit- 
igation, except  so  far  as  to  exclude  them  from  any  claim 
upon  the  personalty.  If  the  widow's  rights  can  not  be  im- 
paired by  the  husband's  will,  the  legacies  he  may  have  be- 
queathed, so  fiir  as  they  affect  the  personalty,  must  depend 
upon  the  generosity  of  the  wife  to  requite  the  testator's  be- 
nevolent intention.    Whether  they  can  be  charged  upon 
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the  realty  we  need  not  decide,  aa  the  point  is  not  before  us 
and  could  not  arise  in  this  controversy. 

A  decree  will  be,  therefore,  entered  in   accordance  with 
the  principles  we  have  indicated. 


M.  D.  Potter  &  Co.  v.  Steamboat  Monarch. 

(No.  6,423.) 

A  steamboat  is  liable,  under  the  watercraft  law,  for  the  printed  bills  of  fare, 
bill  heads,  notices  to  consignees,  advertising  cards,  bills  and  posters,  when 
furnished  for  the  use  of  the  boat  and  on  her  credit  at  the  request  of  the 
master;  she  is  not  liable,  however,  for  the  expense  of  newspaper  adver- 
tisements. 

Special  Term. — An  action,  under  the  watercraft  law,  to 
recover  for  supplies  furnished  on  board  the  boat.  The  items 
were :  1st.  For  bill  heads  used  in  the  making  out  of  the 
boat's  bills  of  freight;  2d.  Bills  of  fare,  used  for  table  pur- 
poses ;  8d.  Bills  or  notices  to  consignees  of  the  arrival  of 
freight ;  4th.  Cards,  intended  for  distribution  on  the  boat ; 
5th.  Large  bills,  or  posters,  for  advertising  her  time  of 
starting,  etc.;  6th.  Small  bills  of  a  similar  description,  for 
general  distribution ;  7th.  Advertising  in  the  newspaper  the 
hours  of  departure  and  arrival.  The  defense  admitted  that 
the  first,  second,  and  third  items  were  justly  chargeable 
against  the  boat  as  supplies;  that,  as  to  the  others,  though 
the  owners  might  be  liable,  the  boat  could  not  be  sued  on 
them  in  her  own  name. 

Dodd  ^  Huston  and  J.  H.  Getzendanner^  for  plaintiffs. 

Coffin  ^  Mitchellj  for  defendant. 

Spencer,  J.  The  first  section  of  the  watercraft  law  pro- 
vides, ^'that  steamboats  and  other  watercrafts,  navigating 
the  waters  within  or  bordering  upon  this  State,  shall  be 
liable  for  debts  contracted  on  account  thereof  by  the  master^ 
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owner,  steward,  consignee,  or  other  agent,  for  materials, 
supplies,  or  labor  in  the  building,  repairing,  furnishing  or 
equipping  the  same."  The  second  section  provides,  that "  any 
person  having  such  demand  may  proceed  against  the  owner 
or  owners  or  master  of  such  craft,  or  against  the  craft  itself.'* 
In  the  case  of  the  canal  boat  Huron  v.  Simmons,  11  Ohio, 
458,  supplies  furnished  by  the  steward  were  held  within  the 
law ;  in  the  case  of  Leiois  v.  Schooner  Clevdandy  12  Ohio, 
841,  it  was  held,  seaman's  wages  might  be  recovered  against 
the  boat  as  money  due  for  labor  in  the  boat's  equipment; 
and  in  the  case  of  the  Schooner  Argyle  v.  Worthington,  17 
Ohio,  460,  an  agreement  to  collect  charges  on  cargo  deliv- 
ered was  enforced  as  part  of  the  contract  for  the  transporta- 
tion of  goods.  In  the  first  of  these  cases,  the  judge  who 
delivered  the  opinion  remarks  that  the  law  on  the  subject 
was  remedial  in  its  character,  and  should  receive  an  equita- 
ble construction,  inasmuch  as  it  is  intended  to  furnish  a 
remedy  against  the  boat  in  cases  where  the  owners  would 
be  liable,  because  of  the  difficulty  of  determining  who  the 
owners  might  be. 

Further,  it  has  been  held  by  Judge  Storer  that  a  contract 
made  with  the  captain  of  a  boat  to  recompense  parties  who 
had  saved  property,  fell  within  the  equity  of  this  statute. 
In  view  of  tJiese  various  decisions,  I  do  not  conceive  that  it 
would  be  straining  the  law  to  hold  that  all  the  items  of 
the  account,  excepting  the  publication  in  the  newspaper, 
were  supplies  within  the  meaning  of  the  statute.  It  is  not 
for  the  party  furnishing  these  bills  or  cards,  furnished  on  the 
boat  for  her  use,  in  connection  with  her  navigation,  to  in- 
quire whether  they  were  to  perform  their  service  strictly  on 
the  boat  or  elsewhere.  Judgment  for  the  amount  of  all  the 
items,  except  the  advertising  account.* 

*  This  judgment  waa  subsequently  affirmed  in  general  term  and  in  the 
supreme  court. 
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J.  T.  Williamson  v.  W.  H.  Moorb  bt  al. 

(No.  7,397.) 

When  a  contract  is  rescinded  by  the  act  of  one  party,  or  by  decree  of  a 
competent  coart,  the  other  party  must  be  remitted  to  the  same  condition 
he  was  in  when  the  contract  was  made.  If  he  has  paid  money,  in  pursa- 
tnce  thereof,  it  must  be  refunded.  If  he  has  made  improvements,  he 
most  be  reimbursed  for  their  value.  ' 

Special  Tebm. — On  demurrer  to  petition.  The  plaintiff 
18  the  assignee  of  William  V.  Barr,  and  seeks  to  recover 
upon  a  contract  entered  into  between  Barr  and  the  defend- 
ants, dated  May  24, 1848,  by  which,  in  consideration  that  he 
(Barr)  should  pay  said  defendants  five  hundred  dollars,  in 
cash,  and  certain  notes  given  by  the  defendants  and  others 
to  Joseph  Taylor  for  the  purchase  of  a  tract  of  land  in  Vir- 
ginia, they  would  convey  to  Barr  one-third  of  the  land. 
These  notes  were:  one  for  five  hundred  dollars,  due  May  4, 
1849 ;  one  for  eight  hundred  and  thirty-three  dollars  and 
thirty-three  cents,  due  May  4, 1850 ;  another  for  the  same 
amount,  on  the  4th  of  May,  1851 ;  one  for  six  hundred  and 
thirty-three  dollars  and  thirty-three  cents,  due  May  4, 1852, 
and  another  for  two  hundred  dollars,  due  at  the  same  time. 
The  legal  title  to  the  whole  tract  is  that  held  by  the  defend- 
ants, and,  by  the  contract  with  Barr,  he  was  to  have  posses- 
sion of  the  land,  with  the  liberty  to  cut  timber  upon  the 
whole  tract  for  the  use  of  his  saw  mill.  .  The  petition  alleges 
that  Barr  paid  five  hundred  dollars  in  cash,  the  note  due 
May  4, 1849,  for  five  hundred  dollars,  and  that  due  May  4, 
,  1850,  for  eight  hundred  dollars  and  thirty-three  c6nts.  But. 
before  the  maturity  of  the  last  three  notes,  Barr  became 
embarrassed,  and  was  unable  to  meet  the  payments.  Where- 
upon^ in  May,  .1858,  no  further  efforts  having  been  made 
to  discharge  the  debt,  the  defendants  sold  and  con- 
veved  the  property  described  in  the  contract  to  the  Cincin- 
nati and  Hillsboro  Hailroad  Co.  for  twenty-eight  thousand 
dollars  in  their  capital  stock,  which  stock  was  secured  by 
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the  defendants,  and  appropriated  to  their  use.  They  deny 
the  right  of  the  plaintift  to  recover  any  portion  of  the 
amount,  and,  before  Ban*  assigned  the  contract  to  plaintiff, 
they  refused  to  allow  any  part  to  him.  The  petition  closes 
with  a  prayer  for  judgment  for  the  amoiTnt  of  Hillsboro 
stock  due  to  the  plaintiff  by  the  terms  of  the  contract,  which, 
it  is  averred,  is  one-third  thereof,  deducting  the  defendant's 
notes  not  yet  paid,  with  interest. 

R.  D.  ^  J.  H.  Handy y  for  plaintiff. 

8.  J.  Thompson  J  for  defendants. 

Storbe,  J.  To  sustain  their  demurrer  it  is  claimed  it 
is  shown  by  the  petition  that  the  plaintiff's  assignor  was  in 
fault  for  the  non-performance  of  his  contract,  when  this  ac- 
tion was  brought,  and  can  not,  therefore,  require  the  defend- 
ants to  perform  their  part  of  the  agreement.  We  have 
been  referred  to  many  familiar  cases,  where  it  has  been  held 
"that  a  person  who  has  refused  or  neglected  to  perform  the 
condition  on  his  part,  on  which  the  title  was  to  rest,  can  not 
recover  any  payments  he  may  have  made."  We  admit  the 
rule  as  found  in  9  Cowan,  46 ;  13  Johns.  859 ;  20  Johns.  28 ; 
1  McLean,  242;  6  Ohio,  875,  880;  6  Barb.  414;  Story^s 
Equity,  sec.  109;  Bugden  on  Vendors,  245;  12  Ohio,  198. 
There  must  be  a  performance,  or  A  tender  of  performance, 
before  either  party  can  hold  the  other ;  but  if,  when  the 
period  of  performance  arrives,  the  party  bound  to  convey 
has  put  it  out  of  his  power  to  perform,  the  other  party  is 
excused  from  any  further  duty,  either  by  payment  or  an 
offer  to  pay.  The  law  requires  no  one  to  do  a  vain  thing, 
and  when  it  is  evident  the  person,  to  whom  the  offer  to  per- 
form is  to  be  made,  can  not  comply  with  his  obligations,  but, 
on  the  contrary,  the  other  party  has,  by  his  own  acts,' pre- 
vented a  compliance,  there  need  be  no  tender,  $s  that  cere- 
mony would  be  a  mere  form.     Co.  Lit.  206. 

In  this  case,  it  does  not  appear  that  time  was  not  made 
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the  essence  of  the  contract^  and  without  deciding  whether, 
under  the  state  of  facts  presented,  a  specific  performance 
would  be  decreed  or  not,  it  is  evident  that  Barr,  if  he  had 
offered  to  pay  the  balance  due  on  the  notes,  in  May,  1853, 
could  not  have  obtained  a  title  to  the  property  described  in 
the  contract,  and  could  not,  therefore,  be  regarded  as  in 
default. 

But  it  is  admitted  that  the  defendants  have  rescinded  the 
contract  with  Barr,  so  far  as  they  were  able,  and  now  claim 
to  hold  the  property  or  the  proceeds  as  their  own.  Th,e 
plaintiff*,  therefore,  must  be  placed  "  in  statu  quo,^'  and  is 
entitled  to  be  restored  to  all  he  has  lost.  A  court  of  equity 
will  not  rescind  a  contract  for  the  purchase  of  lands,  unless 
the  party  asking  the  decree  places  the  other  in  the  same  con- 
dition, as  he  was  before  the  contract  was  made,  and  we  must 
apply  the  same  rule  to  this  case.  6  Ohio,  886,  Beed  v. 
McGrew:  6  Gill  and  John.  424,  Griffith  v.  Fred.  Co.  Bank; 
1  Denio,  69  ;  Mason  v.  Bovet. 

With  these  views  of  the  law  of  the  case,  we  must  hold  the 
plaintiff  has  made  out  a  cause  of  action.  Whether  it  will 
enable  him  to  recover  one-third  of  the  stock  taken  bv  the 
defendants,  deducting  the  amount,  with  interest,  which  Barr 
was  bound  to  pay ;  or  whether  he  is  allowed  to  recover  only 
the  sums  paid  under  the  contract  to  the  defendants  and  Tay- 
lor, by  himself  we  need  not  now  determine. 

The  demurrer  is,  therefore,  overruled,  and  the  defendants 
have  leave  to  answer. 
Demurrer  overruled. 
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Ex-PARTB  Bessie  Evebts. 

(No.  9,867.) 

The  defendant,  a  minor,  and  her  mother,  with  whom  she  lived,  resided  in 
Dayton,  Montgomery  county,  Ohio.  The  relator,  the  father,  sued  out  a 
writ  of  habects  eorpuSj  from  the  circuit  court  of  the  United  Sates,  for 
the  southern  district  of  Ohio,  sitting  in  Cincinnati,  hy  which  the  de- 
fendant and  her  mother  were  compelled  to  attend  at  the  sitting  of  that 
court.  That  writ  was  dismissed;  and  hefore  the  defendant  and  her 
mother  could  return,  and  while  detained  here,  the  relator  ohtaining  an 
interview  with  his  wife,  pretended  to  he,  with  a  view  to  an  amicable  set- 
tlement of  the  controversy,  caused  a  writ  of  habeas  corpus  to  be  issued 
from  this  court.  The  parties  being  served,  attended,  and  an  arrange- 
ment was  then  entered  into,  to  extend  the  time  for  filing  a  return  to  the 
writ,  until  the  next  term — Held: 

1.  That  this  court  had  acquired  jurisdiction  to  proceed  with  the  hearing 
and  determination  of  the  controversy. 

2.  But  that,  under  the  circumstances  it  was  a  matter  of  discretion,  whether 
it  would  proceed  in  the  exercise  of  its  jurisdiction,  and  would  be  influ- 
enced in  that  discretion,  by  a  consideration  of  the  rights  and  interests 
of  the  child. 

3.  That  the  facts  showed  an  abuse  of  the  process  of  this  court,  which  should 
be  corrected  by  dismissing  the  writ;  but  without  costs,  since  the  day 
upon  which  the  writ  was  returnable. 

Special  Term. — On  habeas  corpus. 

The  facts  are  sufficiently  stated  in  the  decision. 

Tilden,  Rairden  ^  Tilden^  for  petitioner. 

'•    Wm.  Johnston  ^  John  Howardy  for  respondent. 

Gholson,  J.  A  writ  of  habeas  corpits  was  issued  upon  the 
petition  of  Truman  C.  Everts,  requiring  the  sheriff  of 
Hamilton  county  to  take  the  body  of  Bessie  Everts,  and 
bring  her  before  a  judge  of  this  court,  and  also  to  summon 
Eloise  M.  Everts,  who,  it  was  alleged,  illegally  restrained 
Bessie  Everts  of  her  liberty,  to  show  the  cause  of  her  deten- 
tion. This  illegal  detention  was  alleged  to  be  within  the 
city  of  Cincinnati,  and,  of  course,  within  the  jurisdiction  of 
the  judge  who  granted  the  writ. 

9 
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SesBie  Everts  is  a  miDor  of  about  the  age  of  eight  years. 
The  petitioner  who,  on  her  behalf,  has  obtained  the  writ,  is 
her  father,  and  the  party  under  whose  illegal  restraint  she 
is  alleged  to  be  is  her  mother.  It  is  one  of  those  unfortu- 
nate cases  in  which  a  father  and  mother,  who  have  no  other 
tie  to  connect  them,  except  a  child  of  tender  years,  are 
engaged  in  a  dispute  as  to  its  custody.  In  such  a  contro- 
versy the  position  of  the  child  is  as  much  entitled  to  regard 
as  that  of  either  of  the  parties,  and  I  feel  it  to  be  my  duty 
to  take  care  that  no  right,  either  of  substance  or  form, 
which  the  law  may  have  provided  as  a  guard  or  protection 
for  the  child,  shall  be  infringed. 

The  matter  to  be  decided  is  an  alleged  illegal  restraint  of 
the  liberty  of  the  child,  involving  the  question  of  the  proper 
custody.  Is  this  matter  one  which  has  a  locality  and  apper- 
tains to  a  particular  jurisdiction,  or  does  it  follow  the  persons 
of  the  parties  contending  for  the  custody  ?  Has  the  child 
no  interest  or  concern  in  the  forum  which  may  be  selected 
for  that  contention  ? 

It  has  been  claimed  that,  upon  an  allegation  of  an  illegal 
detention  in  Montgomery  county,  a  judge  of  this  court 
would  be  authorized  to  grant  a  writ  of  habeas  corpus.  If 
there  be  an  alleged  detention  within  the  jurisdiction  of  this 
court,  and  a  writ  of  habeas  corpus  be  awarded,  its  effect  can 
not  be  avoided  by  a  removal  of  the  party  detained,  and, 
therefore,  it  may  be,  that  the  writ  could  be  directed  to  the 
sheriffs  of  the  several  counties  of  the  State ;  but,  as  at  pres- 
ent advised,  I  should  not  feel  authorized  to  award  a  writ 
upon  an  allegation  of  a  detention  in  another  jurisdiction.  If 
there  be  no  authority  to  do  this,  then  it  is  a  right  or  privi- 
lege of  parties  not  to  be  drawn  into  a  forum  which  the  law 
has  not  appointed  for  the  adjudication  of  questions  in 
which  they  are  interested.  This  right,  or  privilege,  it  may 
be  the  duty  of  the  court  to  protect,  and  this  protection 
should  be  extended  to  every  party  interested. 

A  mother  may  have  the  right  to  a  custody  of  the  cbild, 
even  as  against  a  father,  and  then  the  child  would  have  a 
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reciprocal  right  to  the  care  and  protection  of  that  mother. 
Whether  these  rights  exist,-  may  be  a  question  for  legal 
adjudication.  The  privilege  of  the  forum  to  make  that 
adjudication,  is,  it  appears  to  me,  as  important  to  the  child 
as  to  the  mother.  If,  then,  a  father  or  a  mother  has  the 
actual  custody  of  a  child,  the  jurisdiction  in  which  that  cus- 
tody exists  should  properly  determine  whether  it  should 
continue  or  be  changed.  I  can  not  understand  how  any 
other  jurisdiction  could  interfere  without  a  disregard  of  the 
rights  of  the  child.  Any  other  conclusion  would  place  the 
child  in  the  position  of  a  chattel,  and  its  custody  would  be 
decided  as  a  question  of  ownership. 

Assuming  these  principles  to  be  correct,  I  come  to  con- 
sider the  effect  of  the  temporary  change  of  the  place  of 
custody,  from  Montgomery  county  to  the  city  of  Cincinnati, 
as  shown  by  the  facts  in  this  case.  It  appears  that  the 
father,  wishing  to  contest  with  the  mother  the  right  to  the 
custody  of  the  child,  obtained*  a  writ  of  habeas  corpus  from 
the  circuit  court  of  the  United  States.  In  obedience  to 
that  writ,  the  mother  brought  the  child  from  Dayton,  her 
place  of  residence,  to  this  city.  About  11  o'clock  in  the 
morning  it  was  decided  by  the  circuit  court,  that  the  mat- 
ter was  one  not  proper  for  its  cognizance,  and  the  proceeding 
was  dismissed.  Thereupon,  two  steps  are  taken,  one  by  the 
father  and  the  other  by  his  counsel.  The  father  asks  an 
interview  with  the  mother  at  a  place  named,  and  at  the  hour 
of  1  o'clock,  P.M.,  for  the  purpose  of  an  amicable  adjustment 
of  the  matter  in  dispute.  This  is  assented  to,  and  the  inter- 
view takes  place.  In  the  meantime,  the  counsel,  without, 
as  is  alleged,  the  knowledge  of  the  father,  prepares  a  peti- 
tion for  a  writ  of  habeas  corpus^  to  be  presented  to  a  judge 
of  this  court.  After  the  petition  is  prepared,  the  father  is 
called  out  of  the  room,  in  which  the  interview  is  being  had, 
and  his  affidavit  to  the  petition  obtained.  He  then  returns, 
and  the  conference  continues,  without  anything  being  said 
as  to  the  contemplated  step  to  obtain  another  writ  of  habeas 
corpus.      While  the  parties  are  conferring  together,  the 
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sheriff  of  the  county  appears  with  the  writ  and  takes  the 
child  into  his  custody.  No  train  of  cars,  in  which  the 
parties  could  have  taken  passage  for  Dayton,  left  hefore 
four  o'clock ;  hut,  it  is  alleged,  by  the  mother,  that  it  was 
her  intention  to  have  left,  immediately  after  the  decision,  in 
a  private  conveyance,  which  intention  was  only  abandoned 
to  yield  to  the  request  for  an  interview.  The  next  day  the 
child  was  brought  into  court,  and,  by  an  arrangement  under 
its  sanction,  was  placed  in  the  custody  of  the  mother  and 
Fielding  Lowry,  who  entered  into  a  recognizance.  The 
time  for  making  a  return  to  the  habeas  corpus  was  extended 
to  the  present  term  of  the  court.  Now  the  parties  appear 
iand  interpose  an  objection  to  the  exercise  of  jurisdiction, 
under  the  writ  of  habeas  corpus^  by  a  judge  of  this  court. 

In  some  States  the  privilege  of  not  being  sued  out  of  the 
county  of  their  residence,  is  secured  to  citizens  in  the  shape 
of  a  personal  immunity.  In  this  State  any  such  exemption 
is  rather  dependent  on  the  nature  of  the  cause  of  action. 
If,  in  this  case,  the  mother  had  voluntarily  brought  the 
child  to  this  city,  I  see  no  reason  to  question  the  propriety 
of  instituting  a  proceeding,  by  writ  of  habeas  corpus^  to 
determine  as  to  her  right  to  its  custody,  before  a  judge  of 
this  court.  The  difficulty  to  be  encountered  arises  from  the 
mode  taken  to  bring  the  mother  and  child  within  the  local- 
ity over  which  the  jurisdiction  extended,  and  from  the  cir- 
cumstances under  which  they  were  detained  within  that 
locality,  when  they  might  have  departed. 

A  citizen  of  another  State,  having  a  controversy  with  a 
citizen  of  this  State,  at  least  as  to  many  matters,  may  elect 
his  forum;  he  may  require  the  controversy  to  be  decided  in 
a  court  of  the  United  States,  or  in  a  State  court.  In  this 
respect,  as  a  defendant,  his  privilege  is  peculiar,  and  is  not 
enjoyed  by  a  citizen  of  the  State.  Such  a  privilege  has  ever 
been  deemed  important,  and  is  secured  by  direct  legislation. 
A  citizen  of  another  State  does  not,  therefore,  stand  in  a  posi- 
tion ij\  which  he  can  claim  any  favor,  which  interferes  with 
f^  privil^e  of  hemg  8uq4  withm  a  particular  jurisdictioa. 
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which  has  been  secured  to  the  citizens  of  this  State.  He  is 
enabled  to  do  that  by  reason  of  his  privilege  of  suing  in  a 
court  of  the  United  States,  which  a  citizen  of  this  State  can 
not  do,  viz :  compel  those  with  whom  he  has  a  controversy, 
to  leave  the  county  of  their  residence,  and  attend  at  the 
place  in  which  the  court  of  the  United  States  is  held^  It  is 
quite  certain  that  this  privilege  of  the  citizen  of  another 
State,  secured  by  the  constitution  and  laws  of  the  United 
States,  was  never  intended  to  be  used  as  a  means  or  pretense 
to  interfere  with  a  privilege  secured  by  the  laws  of  a  State, 
to  its  own  citizens  of  being  sued  within  a  particular  State 
jurisdiction.  The  courts  of  the  State  can  not  properly  per- 
mit it  to  be  so  used,  and  when  the  process  of  a  court  of  a 
State  is  employed  for  such  a  purpose  it  may  very  justly  be 
regarded  as  an  abuse  of  such  process.  Every  court  must 
have,  and,  in  a  proper  case,  should  exercise  such  a  power 
over  its  process  as  to  prevent  its  being  used  for  purposes  of 
wrong  and  injustice.  16  M.  &  W.  822 ;  7  Id.  602 ;  2  How- 
ard,  S.  C.  65 ;  78  E.  C.  L.  401. 

It  must  be  observed  that  this  is  not  a  case  in  which  it  can 
be  properly  said  there  was  no  jurisdiction  :  the  actual  pres- 
ence of  the  parties  was  sufficient.  The  granting  of  the  writ 
was  a  matter  of  course  upon  a  general  statement  of  an 
illegal  detention.  Its  service  within  the  jurisdiction  requires 
and  authorizes  me  to  proceed  with  the  inquiry  as  to  the 
matters  in  dispute,  unless  some  reason  be  shown  why  juris- 
diction thus  obtained  should  not  be  exercised.  It  is  a  ques- 
tion, therefore,  not  of  the  want,  but  of  the  exercise  of  juris- 
diction. When  the  exercise  of  jurisdiction  depends  upon 
an  inquiry  into  an  abuse  of  the  process  of  a  court,  the  re- 
sult must  be  very  much  governed  by  the  particular  circum- 
stances. The  abuse  claimed  to  have  occurred  must  be 
clearly  established,  and  must  involve  an  act  of  force,  fraud 
or  wrong,  on  the  part  of  him  who  has  employed  the  process 
in  a  manner  technically  regular^  or  a  dear  violation  of  some 
right  of  the  other  party,  by  which  an  exemption  from  the 
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process,  either  generally  or  under  the  circumstances,  ex- 
isted. 

I  am  not  aware  of  any  law  of  the  State,  or  of  any  prac- 
tice, which  would  authorize  me  to  enter  into  an  inquiry  as 
to  any  privilege  protecting  the  parties  in  this  case,  as  suitors 
in  the  court  of  the  United  States.  It  will  be  the  better  rule 
to  consider  such  a  privilege  as  that  of  the  court,  and  not  of 
the  party,  and,  therefore,  the  allowing  or  not  allowing  the 
privilege  to  be  discretionary  with  that  court.  Magay  v. 
Bart,  48  E.  C.  L.;  5  Q.  B.  393 ;  Cameron  v.  Lightfoot,  2  W. 
Bl.  1,190.  It  is  neither  proper  nor  necessary  that  this 
court  should  guard  and  protect  the  privileges  of  the  circuit 
court  of  the  United  States :  that  court  has  ample  means  and 
power,  which,  in  any  proper  case,  will,  doubtless,  be  exer- 
cised, to  protect  its  own  privileges. 

Nor  am  I  prepared  to  admit  that  the  being  required  to 
attend  the  court  of  the  United  States,  held  in  this  city, 
would  preclude  or  prevent  a  service  of  process  from  this 
court  on  parties  so  attending.  Even  where  they  were 
wrongfully  sued,  and  thereby  compelled  to  be  present  in 
this  city,  it  would  not  follow  that  there  was  an  exemption 
from  service  of  process,  which  it  would  be  the  duty  of  this 
court  to  regard.  I  incline  to  think  the  same  principle  which 
governs,  as  decided  in  England,  in  cases  of  arrest,  must 
apply.  ^'  An  illegal  arrest  will  not  protect  a  man  against  all 
his  other  creditors ;  but  he  must  still  be  amenable  to  law, 
unless  some  privity  or  collusion  be  shown."  Howson  v. 
Walker,  2  W.  Bl.  823 ;  Robinson  v.  Yewens,  6  M.  A  W.  148 ;  69 
E.  C.  L.  552,  Hooper"^.  Lane.  But  it  has  also  been  decided  that 
a  party  while  under  an  illegal  arrest,  can  not  be  lawfully  ar- 
rested by  the  same  plaintift'  who  has  caused  the  illegal  arrest. 
It  will  be  sufficient  to  authorize  a  discharge  where  the  first 
arrest  was  illegal  by  the  wrongful  act  of  the  party  making 
the  second ;  and  it  has  been  held  that  where  a  sheriff,  having 
in  his  hands  a  legal  and  illegal  writ,  makes  his  arrest  under 
the  latter,  there  can  be  no  detainer  under  the  former.  The 
party  having  been  arrested  illegally,  by  the  wrongful  act  of 
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the  sheriff,  it  can  not  be  made  available,  for  the  purpose  of 
a  detainer  under  legal  process.  Barratt  v.  Price-y  9  Bingh. 
566,  23  E.  C.  L.  884 ;  Hooper  v.  Lane,  59  E.  0.  L.  546-550; 
6  Ho.  L.  Cas.  443. 

The  rule  is  placed  on  a  broad  ground,  that  if  the  party 
has  been  unlawfully  deprived  of  liberty,  advantage  shall  not 
be  taken  of  the  unlawful  act  to  detain  him.  Barrack  v.  New- 
iorij  41 E.  C.  L.;  1 Q.  B.  655-657.  The  principle  has  been  thus 
expressed :  ^^  The  author  of  wrong,  who  has  put  a  person  in  a 
position  in  which  he  had  no  right  to  put  him,  shall  not  take 
advantage  of  that  illegal  act. "  4  My.  A  Or.  280,  281 ;  1 
Hare,  299  ;  1  Bevan,  79 ;  Cr.  &  Phill.  264.  It  is  an  appli- 
cation of  the  general  maxim,  that  no  man  shall  take  advan- 
tage of  his  own  wrong.  "  No  party,"  it  has  been  said,  "  can 
take  advantage  even  of  his  ignorance  where  it  was  his  duty 
to  have  knowledge,  or  of  his  negligence  and  still  less,  un- 
doubtedly, of  his  fraud/'  2  01.  &  Fin.  102, 183,  Bulkley  v. 
Wilson. 

There  can,  I  think,  be  no  doubt  but  that  the  same  prin- 
ciple applies  in  the  case  of  the  service  of  summons,  where 
the  effect  is  to  deprive  the  defendant  of  a  right  or  privilege. 
It  is  not  necessary  there  should  be  an  arrest,  though  it  may 
also  be  said,  at  least  so  far  as  the  child  is  concerned,  personal 
liberty  is  involved  in  this  case — a  point  to  which  I  shall 
have  occasion  to  advert  in  another  connection.  The  point 
of  difficulty  is,  whether,  in  the  conduct  of  the  party  avail- 
ing himself  of  the  process  of  the  court,  there  has  been  that 
description  of  wrong  or  illegality  which  will  bring  the  case 
within  the  operation  of  the  rule  ?  This  is  to  be  determined 
from  the  circumstances  of  the  case.  I  have  no  doubt  there 
may  be  cases  in  which  one  party,  having  sued  another  in 
the  court  of  the  United  States,  and  having  thus  brought  him 
within  the  jurisdiction  of  this  court,  might,  on  the  failure  of 
his  suit,  properly  be  allowed  to  bring  another  in  this  court. 
In  the  absence  of  intentional  wrong,  there  should,  at  least, 
appear  substantial  prejudice.  In  many  cases  there  is  no 
substantial  ground  for  preference  between  one  State  court 
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and  another.  If  an  undisputed  debt  is  to  be  collected,  a 
man  would  hardly  be  heard  to  say  he  preferred  that  a  judg- 
ment should  be  rendered  against  him  in  Dayton  rather  than 
in  Cincinnati.  But  there  are  cases  in  which,  as  before  re- 
marked, it  may  be  a  matter  of  importance,  and  where  the 
right  should  be  protected. 

In  this  case  the  parties  were  brought  to  Cincinnati  under 
a  proceeding  in  the  court  of  the  United  States,  which  that 
court  refused  to  entertain.  Looking  at  all  the  circumstances^ 
I  feel  bound  to  find  that  there  was,  on  the  part  of  the  peti- 
tioner^ a  conscious  violation  of  the  right  of  the  other  j»artie8, 
which,  but  for  their  presence  so  procured  in  Cincinnati,  they 
would  have  had  to  have  been  proceeded  against  only  in 
Montgomery  county.  The  object  and  intent  of  the  resort 
to  a  judge  of  this  court,  was  not  simply  to  contest  the  right 
to  the  custody  of  the  child,  but  also  to  deprive  the  parties 
of  their  right,  to  another  forum,  to  which,  but  for  his  own 
act,  they  would  have  been  entitled.  This,  I  have  no  hesita- 
tion in  saying,  is  an  act  accompanying  the  exercise  of  a  right 
of  suing  in  the  courts  of  the  United  States,  which  a  State 
court  ought  not  to  permit.  It  is  an  advantage  which  would 
be  improperly  gained,  and  the  State  court,  whose  process  is 
used  for  the  purpose,  should  not  allow  such  an  advantage  to 
be  retained. 

There  is  still,  however,  another  point  in  this  case  of  con- 
siderable difficulty.  It  has  been  strongly  claimed,  and  ably 
argued,  that  the  objection  to  the  exercise  of  jurisdiction  has 
been  waived.  This  is  not,  as  argued  6n  the  other  side,  a 
case  in  which  consent  miglit  not  give  jurisdiction — ^for,  as 
before  shown,  there  is  jurisdiction — ^the  only  question  being 
one  of  discretion  as  to  its  exercise.  The  objection  ought, 
undoubtedly,  to  have  been  taken  promptly,  and  the  acts  of 
waiver  in  this  case,  if  judged  by  analogous  acts  of  waiver  in 
ordinary  cases,  would  be  a  suflScient  answer.  Their  effect 
can  be  only  avoided  by  the  peculiar  nature  and  circumstances 
of  the  case. 

There  are  cases  in  which  it  has  been  held,  that  where  per- 
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flonal  liberty  is  in  question,  facts  which  wonld  amonnt  to  a 
waiver  under  other  circumstances,  will  not  be  given  that 
efiect.  4  Phill.  744.  I  am  disposed  to  apply  a  like  princi- 
ple in  this  case.  The  child,  as  before  shown,  must  be  deemed 
to  have  an  interest  in  the  question  as  to  the  forum  which  is 
to  decide  the  contest  for  its  custody.  I  do  not  think  the 
petitioner  has  a  right  to  claim  that  any  .privilege  in  this 
respect,  which  the  law  has  secured  to  the  child,  has  been  lost 
by  the  steps  taken  in  this  case.  This  conclusion  has  been 
the  more  readily  reached,  from  the  consideration  that  those 
steps  were  induced  by  the  natural  anxiety  of  the  mother  to 
return  to  her  home  and  friends,  and  that  the  circumstances 
by  which  they  were  attended  prevented  that  deliberate  and 
careful  examination  into  the  effect  they  might  possibly  have, 
which  would  otherwise  have  been  made. 

After  a  full  consideration  of  the  circumstances  of  this 
case,  I  feel  bound  to  decline  the  exercise  of  any  jurisdiction 
in  the  matter ;  and  the  writ  will,  therefore,  be  discharged ; 
but  no  costs  will  be  allowed  which  have  accrued  since  the 
day  upon  which  the  writ  was  made  returnable. 

Writ  discharged. 


Mabx  Bvokvs&raUj  Administrator  of  Emanubl  Hahk,  De- 
ceased r.  Matilda  H.  Carter,  Administratrix  of  Hakkah 
Hahh,  Deceased. 

(No.  140.) 

1.  The  husband  must  reduce  the  wife's  choses  in  action  into  possession 
during  her  life-time,  or  they  will  go  to  her  personal  representatives. 

2.  The  receipt  of  interest,  or  of  a  part  of  the  principal,  by  the  husband, 
during  ooverture,  is  not  such  a  reduction.  Nor  does  the  recovery  of  a 
judgment  upon  a  note  belonging  to  the  wife,  in  a  suit  brought  by  husband 
and  wife,  vest  the  right  in  the  husband.  If  it  is  not  collected  in  his  life- 
time, it  survives  to  the  wife. 

Gbnsbal  Term. — ^The  defendant  in  error  filed  her  petition 
in  Bpg<aal  term,  setting  forth  that  Hannah  Hahn,  her  in- 
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teatate,  while  covert  with  Emanuel  Ilahn,  the  intestate  of  the 
plaintiff  in  error,  was  possessed,  in  her  right,  of  a  promissory 
note,  for  one  thousand  dollars,  given  to  and  held  by  her 
before  her  marriage,  and  was  her  separate  property ;  that, 
after  her  marriage,  suit  was  brought  upon  the  note,  in  the 
name  of  her  husband  and  herself,  and  judgment  recovered 
against  the  makers  for  the  amount  due  and  costs;  that,  after 
the  recovery  of  the  judgment,  and  before  execution,  the 
wife  died,  leaving  the  present  administratrix  and  two  other 
sisters,  and  one  niece,  her  heirs  at  law.  After  her  death,  her 
husband  procured  to  be  issued,  in  his  own  name,  as  survivor, 
a  writ  oi  scire  facias  to  revive  the  judgment,  which  action,  it 
was  alleged  in  the  petition,  was  then  pending  in  the  court  of 
common  pleas  of  Hamilton  county.  Since  the  return  of  that 
writ  the  husband  has  died. 

It  is  further  stated  that  the  husband  received,  in  his  life- time, 
the  interest  due  upon  the  note,  till  February,  1851,  and  three 
hundred  dollars,  on  account  of  the  principal. 

On  the  case  thus  made,  the  administratrix  of  the  wife  claims 
judgment,  as  the  legal  representative  of  her  sister,  and  asks 
the  aid  of  the  court  to  secure  to  her  the  benefit  thereof. 

The  answer  admits  the  several  allegations  of  the  petition, 
but  sets  forth,  in  addition,  that  an  agreement  was  made  in 
the  life-time  of  Mrs.  Hahn,  between  her  husband  and  the 
maker  of  the  note,  by  which,  in  consideration  of  the  pay- 
ment of  interest  to  him,  further  time  was  given  the 
debtors  to  pay  it ;  that  he  placed  the  note  in  the  hands  of 
counsel  for  collection,  and  took  a  receipt  in  his  own  name, 
which,  it  is  stated,  was  delivered  to  him,  by  his  wife,  to  col- 
lect and  appropriate  the  proceeds  to  his  own  use. 

The  case  was  submitted  to  one  of  the  judges  at  special 
term.  On  the  trial  testimony  was  offered  to  prove  that  Mrs. 
H.  had  requested  her  husband  to  collect  the  note  and  use  the 
proceeds;  that  she  was  in  delicate  health,  and  her  physicians' 
bills,  to  a  considerable  amount,  were  paid  by  him. 

Buckingham,  the  plaintiff  in  error,  who  is  the  adminis- 
trator of  the  husband,  was  sworn  as  a  witness,  and  testified^ 
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under  exceptions  as  to  his  competency.  The  exceptions  were 
sustained,  and  testimony  rejected. 

TUdeUy  Bairden  ^  Curwen  and  Strait  ^  HolUster^  for  plaintifi 
in  error. 

J.  L.  MinoTy  for  defendant  in  error. 

Storeb,  J.,  delivered  the  opinion  of  the  court. 

^  The  important  question  to  be  determined  upon  the  facts 
is,  did  the  husband,  during  coverture,  obtain  the  legal  owner- 
ship of  the  note,  held  by  his  wife  ?  The  language  of  the 
law,  in  such  a  case,  is  significant.  He  must  have  reduced 
the  chose  in  action  into  possession^  before  he  can  claim  the 
property  by  survivorship. 

Marriage  is  but  a  qualified  gift  to  the  husband  of  the 
wife's  choses  in  action.  If  he  dies  before  he  has  reduced 
them  into  possession,  the  wife,  if  alive — if  not,  her  personal 
representatives — will  be  then  entitled  to  the  proceeds.  Co. 
Lit  351,  a.  Thos.  Edition,  8d  Vol.  884 ;  14  Ohio  106,  Curry 
V.  Fulkmson^s  Executors. 

This  is  the  universal  principle;  and  the  rule  is  equally 
well  defined  by  which  we  may  ascertain  whether  such  a  re- 
duction into  possession  has  taken  place. 

It  is  settled  that  a  mere  intention,  on  the  part  of  the  hus^ 
band,  to  control  his  wife^s  choses  in  action,  confers  no  exclu- 
sive right  to  the  thing  itself;  nor  will  an  appropriation  of 
the  fund  it  represents,  unless  it  is  absolute  and  unconditional, 
change  the  property.    5  Vesey,  515,  Blount  v.  Bestland. 

Nor  will  the  transfer,  by  the  husband,  of  stock  standing  in 
the  wife's  name,  be  regarded  as  defeating  her  right.  Wild- 
man  V.  Wildmanj  9  Ves.  174. 

We  suppose  we  may  properly  class  under  these  examples, 
all  the  acts  of  the  husband  in  the  case  before  us,  indicating 
an  intention  to  claim  the  note  as  his  own,  his  receipt  of  the 
interest,  as  well  as  a  part  of  the  principal  debt.    These  are  all 
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oonsistent  with  the  idea  that  the  wife  still  retained  the  own- 
ership. 

As  in  Hart  v.  Stephens^  6  Adolphus  &  Ellis  Q.  B.  937,  where 
it  was  held,  If  the  husband  received  the  interest  on  a  note  due 
to  the  wife  before  cbverture,  it  did  not  vest  the  property  of 
this  note  in  him ;  but,  at  his  death,  it  survived  to  the  wife. 

It  was  claimed,  however,  that  the  judgment  was  recovered 
in  the  name  of  the  husband  and  wife  against  the  maker  of 
the  note,  which  judgment  was  in  force  when  she  died ;  and, 
subsequent  to  her  death,  he  sued  out,  in  his  own  name,  the 
proper  legal  process  to  revive  it. 

We  suppoise  the  husband  might  have  brought  suit  in  his 
own  name;  and  if  he  had  obtained  judgment,  he  would  have 
gained  complete  ownership  over  the  claim,  Ifot  so  when 
the  wife  is  joined  as  plaintiff  in  the  case ;  there  is  then  ho 
change  of  her  property,  unless  the  husband  shall  have  re- 
ceived the  money,  or  otherwise  satisfied  the  judgment. 

'^  The  naming  or  not  naming  of  the  wife,  in  an  action,  is 
attended  with  material  consequences ;  for,  if  she  be  a  party 
and  the  husband  die  after  judgment  is  recovered,  the  judg- 
ment will  survive  to  her,  and  she  will  be  entitled  to  her 
scire  facias ;  but  if  the  action  is  brought  by  the  husband  alone, 
and  he  die  after  judgment,  his  representatives,  and  not  the 
wife,  will  be  entitled  to  the  benefit  of  it"  Koper  on  Law  of 
Prop.  209. 

The  precise  question  was  decided  in  Oglander  v.  Baston, 
1  Vernon,  896 ;  so,  also,  in  3  Atk.  726  anon ;  2  P.  Wms. 

496,  Coppin.  v. ;  to  use  the  language  in  Nanney  v.  Martiriy 

1  Eq.  Cases  Abridg.  68 :  "  If  Baron  and  femme  have  a  decree 
for  money  in  the  right  of  the  femmej  and  the  Baron  dies,  the 
benefit  of  the  decree  belongs  to  the  femmeJ^ 

This  doctrine  the  English  courts  have  for  two  centuries 
held,  and  still  hold. 

Lord  Hardwicke,  in  2  Ves.  Sen.  677,  Garforth  v.  Bradley^ 
examines  the  cases,  and  fully  afiirms  the  rule.  The  subsequent 
cases  of  Hornsby  v.  Lee,  2  Maddock,  852,  of  IJash  v.  Naah^  2 
id4  411,  and  the  V617  thoroughly  ezamioed  case  of  Pwrdew-v. 
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Jackson^  1  Bassell,  2,  in  which  the  ancient  and  modern  de-* 
cisions  are  referred  to,  are  in  strict  accordance  with  the  prin* 
ciple  we  have  stated. 

The  decisions  at  law  are  in  harmony  with  those  in  equity 
Oaiers  v.  Madeley,  6  Mees.  k  W.  428 ;  12  Mees.  A;  W.  858, 
Sherrington  v.  Yates. 

In  the  United  States  we  can  find  no  exception  to  the  rule, 
as  it  prevails  in  England ;  it  is  recognized  in  10  Johnson,  48, 
Schoonmaker  v.  Elmmdorf;  2  Sergeant  k  Bawle,  491,  Lodge 
V.  Hamilton ;  16  Mass.  480,  Draper^  administrator^  v.  Jaek-^ 
son ;  2  Johnson*s  Oh'y,  182,  McDoxol  v.  Charles ;  8  Barbour's 
Ch'y,  76,  Craig  v.  Craig. 

In  Ohio,  the  question,  we  suppose,  has  been  settled.  Our 
supreme  court,  in  Dixon^s  administrator  v.  Dixon  et  al.j  18 
Ohio,  118,  held: 

"  That  the  wife's  choses  in  action  may  be  reduced  into  pos- 
session by  the  husband  during  coverture. 

1.  By  obtaining  payment. 

2.  By  recovering* judgment  in  his  own  name. 

8.  By  assignment  to  third  persons,  in  good  faith,  for  a 
valuable  consideration. 

4.  By  substituting  other  securities." 

We  find  in  this  exposition  of  the  law  nothing  to  detract 
from  the  authority  of  any  previous  adjudications ;  but,  on  the 
contrary,  a  direct  recognition  of  the  rule,  that  when  husband 
and  wife  join  in  an  action  upon  a  note  due  to  her,  and  re- 
cover judgment,  the  benefit  survives  to  her  at  his  death,  and 
if  to  her,  then  to  her  representatives,  should  she  then  be 
dead. 

We  have  examined,  with  much  care,  the  many  reported 
cases,  recognizing  and  afiSlrming  the  rule,  and  traced  it  to  its 
origin. 

We  find  no  limitation  or  qualification  of  its  import,  when- 
ever it  has  been  quoted  or  afiirmed,  and  we  must  adhere  to 
the  law  as  it  has  been  always  hitherto  expounded. 

One  exception  was  taken  at  the  trial  to  the  ruling  of  the 
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court,  in  rejecting  the  evidence  of  Buckingham,  the  plaintiff 
in  error. 

The  judge  decided  the  witness  was  excluded  by  the  terms 
of  section  813,  and  we  think  he  committed  no  error  in  thus 
deciding.  The  witness  was  within  the  exception  to  section 
810,  and  if  he  had  been  permitted  to  testify,  a  plain  rule  of 
law  would  ha^e  been  violated. 

If,  however,  his  testimony  had  not  been  ruled  out,  it  would 
not  avail  the  administrator  of  the  husband ;  it  proved  only 
intentions  expressed  by  inchoate  acts,  and  did  not  tend  to 
establish  the  fact  that  the  note  was  reduced  to  his  possession. 

On  the  whole  case,  the  judgment  of  special  term  is  affirmed. 

Judgment  affirmed. 


The  Butcher's  Melting  Association  v.  The  Commercial 

Bank   of  Cincinnati. 

(No.  4,836.) 

1.  A  general  exception  to  the  charge  of  the  court  will  not  be  entertained 
on  error. 

2.  Exceptions  to  evidence  mast  be  such  as  to  adrise  the  court  and  the  ad- 
versary party  of  the  particular  ground  of  objection. 

General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment of  the  special  term  of  June,  A.  D.  1856,  rendered 
against  plaintiff  in  e]:ror.  The  facts  are  sufficiently  stated 
in  the  decision. 

Bates  ^  Scarborough,  for  plaintiff  in  error. 

King,  Anderson  ^  Sage,  for  defendants  in  error. 

Qholson,  J.,  delivered  the  opinion  of  the  court. 

A  petition  in  error  has  been  filed  in  this  case,  and  the 
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error  relied  on  is  founded  upon  a  charge  given  by  the  court 
to  the  jury. 

The  evidence  in  the  case  is  set  out,  and  a  part  of  the 
charge,  consisting  of  two  propositions.  The  exception  taken 
is  general,  but  we  are  told  that  the  latter  of  the  two  propo- 
sitions is  the  one  claimed  to  be  erroneous.  The  first  pro- 
position stated  that  the  chief  question  for  the  jury  was, 
whether  checks  were  drawn  by  the  authority  of  the  defend- 
ant, or  whether  they  were  the  private  checks  of  Richard 
Beresford,  who  was  the  treasurer  of  the  corporation.  The 
second  proposition  was  as  to  the  eflfect  of  the  alleged  fact 
that  Beresford  was  a  creditor  of  the  defendant.  To  this 
fact  it  is  claimed  that  due  weight  was  not  given  by  the 
charge  of  the  court,  and  that  it  was  virtually  excluded  from 
the  consideration  of  the  jury  in  determining  the  first  propo- 
sition. 

Now  we  can  not  see  what  effect  the  indebtedness  of  Ber- 
esford to  the  defendant  could  have  on  his  authority  to  draw 
checks  on  behalf  of  the  defendant,  unless  the  fact  of  such  in- 
debtedness was  known  to  the  plaintiff;  nor,  indeed,  does  it 
clearly  appear  that  it  could  have  effect  then,  unless  some 
fraudulent  complicity  was  claimed,  which  we  do  not  under- 
stand to  be  pretended.  But  in  the  manner  in  which  the  ques- 
tion as  to  the  correctness  of  the  charge  is  presented  on  the 
record,  it  is  not,  we  think,  necessary  or  proper  that  we 
should  enter  into  such  an  inquiry.  A  general  expression 
occurs  in  the  charge  of  a  judge  as  to  the  effect  of  a  particu- 
lar part  of  the  testimony,  which,  it  is  claimed,  may  mislead 
the  jury.  We  think  the  party  making  such  a  claim,  can 
not  upon  a  petition  in  error,  rely  on  a  general  exception  to 
the^charge,  but  should  point  out,  at  the  time  he  makes  the 
exception,  the  effect  which  he  claims  the  particular  point  of 
the  testimony  should  have,  so  as  to  call  to  it  the  attention 
of  the  judge.  TJpon  a  motion  for  a  new  trial  it  might  be 
different.  There  the  question  would  be  whether  substantial 
justice  had  been  done,  and  if  the  action  of  the  judge  affected 
the  case  in  that  respect,  it  would  be  his  duty  to  interfere. 
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But  the  rule  is  othei^wise  when  the  exception  is  presented 
as  a  question  of  strict  right  independent  of  the  general 
merits.  Then  the  principles  which  have  been  established 
as  to  what  is  proper  to  be  regarded  upon  a  writ  of  error, 
apply. 

It  has  been  said  on  this  subject,  that  "  good  faith  and  the 
convenient  administration  of  justice  require,  that  the  coun- 
sel who  objects  to  evidence,  or  excepts  to  the  opinion. of  the 
judge,  at  the  trial,  should  state  the  particular  ground  of  his 
objection,  for  the  double  purpose  of  calling  the  attention  of 
the  judge  to  the  point  of  the  exception,  and  to  afford  the 
opposite  party  an  opportunity  of  obviating  the  objection  by 
additional  proof,  which,  perhaps,  had  been  inadvertently 
omitted.*'  20  Johns.  857-862.  '« If  he  objects  to  the  learned 
judge's  direction  to  the  jury,  he  must  state  not  merely  that 
he  does  object ;  he  must  show  that  the  direction  is  contrary  to 
law,  he  must  show  distinctly  and  specifically  the  ground  of 
his  objection."  8  Ho.  Lords  Cas.  1,16.  There  are  cases 
in  which  the  rule  is  not  laid  down  so  distinctly.  1  Howard, 
290, 299.  But  we  think  it  clear  that  a  general  objection  to 
the  charge  of  a  judge  which  consists  of  several  propositions, 
when  the  particular  point  objected  to  is  not  pointed  out,  nor 
the  ground  of  objection  stated,  can  not  avail  upon  a  petition 
in  error.  This  is  particularly  true  where  the  charge  announ* 
ces  no  proposition  of  law,  which  can  be  separately  discussed; 
but  is  a  remark  on  the  effect  of  particular  evidence  on  the 
issue  between  parties.  If  a  party  claims  that  such  testimony 
should  have  a  different  or  greater  effect  than  that  given  by 
the  judge, *he  should  call  it  to  the  attention  of  the  judge. 
Any  other  course  would  be  unfair  to  the  judge  and  operate 
as  an  injustice  to  the  other  party,  if  it  were  sanctioned. 

The  judgment  in  this  case  must  be  affirmed. 

Judgment  affirmed. 


•  I 
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Jessb  Jei^iks  V.  LiTTLB  Miami  K.  R.  Co. 

(No.  6,323.) 

1.  A  charge,  predicated  on  an  imperfect  statement  of  the  facts  and  cir- 
cumstances bearing  on  the  point  to  which  it  is  directed,  and  which  excludes 
from  the  jury  matters  in  evidence  proper  to  be  considered,  should  be  re- 
fused. 

2.  Generally,  negligence,  if  not  a  question  of  fact  for  the  jury,  is,  at  least,  4 
mixed  question  of  law  and  fact,  which  it  would  be  improper  to  take  from 
the  jury,  by  the  charge  of  the  court. 

3.  In  a  case  where  a  question  of  negligence  as  to  the  conduct  of  a  hand  in 
the  employ  of  a  railroad  company,  and  as  to  the  conduct  of  an  engineer 
having  the  supervision  of  the  hand,  is  in  dispute,  it  would  not  be  proper 
for  a  court,  taking  certain  of  the  facts  apart,  from  the  others  and  the  sur-   \ 
rounding  circumstances,  such  facts  not  having,  in  law,  any  conclusive  and  " 
definite  effect,  to  say  to  a  jury  that  they  did  constitute  negligence. 

Gekbraju  Term. — On  motion  of  defendant  for  a  new  trial 
reserved  from  special  term.  The  decision  states  the  facts 
sufficiently. 

Kingy  Anderson  ^  Sage,  for  plaintiff. 

Fox  ^  Frenchy  Curwen  ^  Wright^  for  defendant. 

Gholson,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  to  recover  damages  sustained  by 
an  alleged  act  of  negligence  on  the  part  of  an  engineer  in 
the  employment  of  the  defendant.  The  plaintiff  was  a  fire- 
man also  in  the  employment  of  the  defendant,  at  the  time 
he  sustained  the  injury,  which  was  the  loss  of  an  arm,  while 
engaged  in  what  he  claimed  to  be  an  act  of  duty,  done 
under  the  control  and  direction  of  the  engineer,  a  superior 
officer. 

The  first  question  which  arises  is,  whether  the  case  by  the 
allegations  and  proof,  is  brought  within  the  principle  of  the 
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doctrine  established  in  the  State,  by  the  case  of  Little  Miami 
Railroad  Co.  v.  Stevens.     20  Ohio,  415. 

We  think  that  it  very  clearly  is.     The  plaintiflf  was  under 

.  the  direction  and  control  of  the  engineer,  and  the  negligence 

^'alleged  is  that  of  the  engineer.    It  consisted,  if  at  all,  in  an 

act  over  which  the  plain tifi*  had  no  control,  and  in  the  doing 

of  which  he  can  not  be  said  to  have  participated. 

Tne  next  question  is,  whether  the  plaintift'  was  himself  in 
faqlt.  y  It  appears,  we  think,  that  he  was  engaged  in  doing 
Ibat  which  he  had  before  been  ordered  to  do,  and  at  a  time 
and  place  which,  under  the  circumstances,  made  it  a  proper 
discharge  of  duty  on  his  part.  At  least  such  a  conclusion 
may  be  fairly  and  properly  drawn  from  the  evidence.  This 
maker  a  prima  facie  case  of  not  being  in  fault.  16  Penn.  St. 
'  468,  Beaity  v.  Gilmore. 

The  remaining  question  is,  whether  there  was  negligence 
in  the  engineer.  And  if  the  plaintiff",  at  the  time  and  under 
!^  the  circumstances  he  received  the  injury,  was  in  the  dis- 
charge of  his  duty,  then,  it  cau  scarcely  be  doubted  but 
that  the  engineer  in  moving  the  train  without  notice  or  sig- 
nal, to  the  certain  peril  of  the  plaintiff,  was  guilty  of  negli- 
gence. 

^  It  is,  therefore,  upon  the  question  whether  the  plaintiff 
was  himself  in  fault  that  the  defense  has  mainly  turned. 
Certain  acts,  or  parts,  of  the  conduct  of  the  plaintiff  have 
been  selected,  and  it  is  strenuously  claimed  that  these  con- 
^  stitute  such  negligence  as  to  preclude  the  plaintiff  from  a 
recovery.  The  court  at  special  term  was  requested  so  to 
direct  the  jury,  and  its  refusal  is  now  claimed  to  be  error. 
When  these  charges  were  asked,  the  court,  refusing  them  in 
the  form  they  were  proposed,  modified  them  by  bringing 
before  the  jury  certain  inferences  to  be  drawn  from  the  ev- 
idence, and  which,  if  drawn,  would  alter  the  conclusion. 

Without  inquiring  whether  the  defendant  could  justly 
cotnplain  of  the  modifications  made  by  the  court,  we  think 
it  a  sufiicient  answer  to  say,  that  the  charges  asked  were  in 
themselves  inipropef.     On  the  one  side  it  was  claimed  that 
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there  was  negligence  on  the  part  of  the  engineer,  and  on 
the  other  that  there  was  negligence  on  the  part  of  the  plain- 
tiflF.  The  question  of  negligence  was  the  one  involved. 
Wonld  it  have  been  proper  for  the  court,  taking  certain  of 
the  facts  apart  from  the  others,  and  the  surrounding  circum- 
stances, such  facts  not  having  in  law  any  conclusive  and 
definite  eftect,  to  say  to  the  jury  that  they  did  constitute 
negligence  ?  We  think  in  such  a  case  as  the  present,  neg- 
ligence, if  not  a  question  of  fact  for  the  jury,  is  at  least  a 
mixed  question  of  law  and  fact,  which  it  would  have  been 
improper  to  take  from  the  jury  by  the  charges  which  were 
asked.  14  Johns.  304-807  ;  5  Moore,  Pri.  Ca.  110-126;  59 
Eng.  Com.  Law,  81 ;  2  Ad.  and  El.  256-261.  It  would 
have  been  very  proper  for  the  court  to  direct  the  jury  as  to 
the  premises  from  which  they  might  draw  their  conclusion 
on  the  question  of  negligence,  but  they  ought  to  have  been 
left  to  say,  under  all  the  circumstances,  whether  the  negli- 
gence alleged  was  established. 

And  this  leads  to  what  we  consider  another  fatal  objec- 
tion to  the  charges,  and  the  one  which  the  judge  at  special 
term  evidently  had  in  view  in  their  refusal.  They  are  pre- 
dicated on  an  imperfect  statement  of  the  facts  and  circum- 
stances bearing  on  the  point  to  which  they  are  directed;  they 
exclude  from  the  consideration  of  the  jury  matters  in  testi- 
mony proper  to  be  considered.  2  How.  S.  C.  483,  Rhett  v. 
Poe.  Several  of  the  charges  are  predicated  on  the  supposition 
that  it  devolved  on  the  plaintiff'  as  a  duty,  before  he  en- 
gaged in  the  act  which  led  to  his  injury,  to  give  notice  to 
the  engineer.  Even  if  the  existence  of  any  such  duty  could 
generally  be  considered  a  matter  of  law,  it  might  surely  be 
dispensed  with  in  particular  cases,  and  there  were  circum- 
stances in.  this  case  which  were  proper  to  be  considered  by 
the  jury,  showing  that  from  the  conduct  of  the  parties  it 
had  been  dispensed  with,  and  that  the  engineer  must  be 
considered  as  having  knowledge  of  the  position  of  the  plain- 
tiff at  the  time  he  moved  the  engine. 

Bat  we  do  not  regard  this  view  material,  being  satisfied 
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that  there  was  no  right  to  ask  the  court  to  charge,  as  a  mat- 
ter of  law,  that  any  such  duty  existed  under  the  circum- 
stances. Whether  the  not  giving  notice  under  all  the  cir- 
cumstances constituted  negligence,  was  a  matter  proper  for 
the  jury. 

We  see  no  reason  to  be  dissatisfied  with  the  verdict  of  the 
jury,  and  do  not  think  the  defendant  has  been  prejudiced 
by  any  direction  of  the  judge  on  the  trial.  The  motion  for 
a  new  trial  ought  therefore,  in  our  opinion,  to  be  overruled. 

Motion  overruled. 


■♦-►■ 


Dbnnistoun,  Wood  &  Co.  v.  Mbbohants'  Bask  of  Clevs- 

LA3sn>. 

(No.  9,694.) 

All  the  facta  necessary  to  constitute  a  cause  of  action  or  defense  should  be 
pleaded.    Frequently  that  must  be  pleaded  which  need  not  be  proved. 

Special  Term. — On  a  demurrer  of  the  plaintiffs  to  one  of 
the  defenses  of  the  defendant,  and  on  a  demurrer  of  the  de- 
fendant to  a  reply  of  the  plaintiff  to  the  other  grounds  of 
defense. 

Worthington  ^  Matthews^  for  plaintiff 

Collins  ^  HerroUj  for  defendant 

Gholson,  J.  The  action  is  on  promissory  notes  against 
the  Merchants'  Bank  as  indorser.  The  defense  states  that 
the  notes  were  indorsed  without  value  and  for  collection 
merely,  and  were  fraudulently  put  in  circulation  by  the  Ohio 
Life  Insurance  and  Trust  Company;  but  it  is  not  alleged 
that  the  plaintiff  either  gave  no  value,  or  had  notice  or 
knowledge  of  the  fraud.  It  is  claimed  that  proof  of  what 
is  stated  would  cast  on  the  plaintifb  the  burden  of  showing 
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that  they  took  the  notes  for  valne,  and  in  the  course  of  busi- 
ness, and  thafc  the  defendant  need  allege  no  more  than  what 
it  would  be  required  to  prove  to  make  out  a  prima  facie  case. 

Independent  of  the  provisions  of  the  code,  there  certainly 
are  many  cases  in  which  to  make  out  a  cause  of  action  or 
defense,  a  party  is  bound  to  allege  in  pleading  more  than  he 
would  be  required  to  prove.  19  Wend.  868,  Potter  v.  Deyo. 
And  it  is  conceded,  unless  the  rule  is  changed  by  the  code,  this 
is  such  a  case.  It  is  like  a  plea  of  purchase  for  valuable  con- 
sideration without  notice.  To  make  such  a  plea  good  there 
must  be  a  denial  of  notice,  but  the  negative  need  not  be 
proved. 

I  do  not  understand  the  code  to  make  any  change  in  this 
respect.  The  facts  constituting  a  cause  of  action  or  a  de- 
fense must  be  stated,  and  it  requires  the  same  facts  to  con- 
stitute a  cause  of  action  or  defense,  as  before  the  code. 
Whatever  facts  were  essential  and  material  before  the  code, 
to  give  a  party  a  cause  of  action,  or  to  constitute  a  ground 
of  defense,  are  still  essential  and  material,  and  must  be 
stated  in  the  pleading.  The  same  test  applies  :  Admitting 
the  truth  of  all  that  is  stated,  is  there  a  cause  of  action  or 
defense  ?  Applying  this  test,  the  defense  of  the  defendant 
to  which  a  demurrer  has  been  interposed,  can  not  be  sus- 
tained. It  may  be  all  true,  and  yet  the  plaintiffs  may  be 
entitled  to  recover. 

The  reply  of  the  plaintiffs,  to  which  there  is  a  demurrer, 
sets  up  a  certain  agreement  between  the  Merchants*  Bank 
and  the  Ohio  Life  Insurance  and  Trust  Company,  as  an 
estoppel  to  the  defenses  of  the  Merchants'  Bank  in  this 
action.  The  plaintiffs  were  not  parties  to  that  agreement, 
and  were  in  no  way  represented  by  the  Ohio  Life  Insurance 
and  Trust  Company.  They  were  not  induced  to  take  the 
notes  or  to  alter  their  position  by  the  execution  of  that 
agreement.  If  the  agreement  admitted  the  liability  of  the 
defendant  as  indorser  of  the  notes,  it  would  certainly  be 
strong  evidence,  but  there  is  no  such  admission,  and  even  if 
there  were,  k  woald  only  be  evidence,  and  not  aa  ertoppel 
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to  be  pleaded  as  a  conclusive  bar.  The  transaction  between 
the  Merchants'  Bank  and  the  Trust  Company  fails  in  a  most 
essential  element,  when  it  is  sought  to  be  used  as  an  estop- 
pel by  the  plaintiffs.  There  would  be  no  reciprocity.  The 
plaintiffs,  being  neither  parties  nor  privies,  could  not  have 
been  bound  by  the  transaction,  and  could  not  rely  on  it  as 
an  estoppel,  by  deed  or  record.  Considered  as  an  estoppel 
in  pais,  or  by  parol,  it  fails,  for  a  reason  equally  obvious, 
there  was  no  action  taken  by  the  plaintiffs  in  consequence  of 
the  transaction  between  the  Merchants'  Bank  and  the  Trust 
Company,  and  no  intention  by  those  parties  that  any  such 
action  should  be  taken. 

Under  these  views,  both  of  the  demurrers  must  be  sus- 
tained. The  defendant  can  amend  by  adding  the  first  de- 
fense to  the  second,  which  will  make  one  complete-  defense, 
and  then  the  plaintifis  can  file  another  reply,  denying  the 
facts,  or  setting  up  some  other  matter. 
.    Demurrers  sustained. 


»  ^ 


Robert  Doll  v.  Marcus  Schoenberg. 

(Ko.  7,695.) 

In  actions^for  malicious  prosecution,  the  question  of  probable  cause  is  for 
tbe  court  to  decide ;  the  truth  of  the  facts,  upon  which  it  is  predicated,  is 
for  the  jury  to  determine. 

General  Term. — An  action  to  recover  damages  for  a 
malicious  arrest  and  prosecution  on  a  charge  of  arson.  On 
motion  for  a  new  trial  and  reserved  to  general  term. 

Sassaurek  ^  JEUiotty  for  plaintifil 

P.  J.  Sullivan  ^  W.  Van  Hamrrij  for  defendant. 

Btobeb,  J.y  delivered  the  opinion  of  the  court. 


\ 
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This  is  an  action  for  a  malicious  prosecution,  charging^, 
that  the  plaintiff  was  arrested  upon  the  defendant's  affidavit 
alleging  the  crime  of  arson ;  that  he  was  acquitted  after 
trial;  and  that  defendant  had  maliciously  and  without  prot)-  ( 

able  cause,  instigated  the  complaint. 

The  answer  is  a  general  denial  of  the  facts  set  forth  in  the 
petition,  but  no  ground  is  stated  on  which  the  right  to  pros- 
ecute the  plaintiff  was  based. 

On  the  trial  before  judge  Gholson,  at  special  term,  the 
court  was  asked  to  charge  the  jury,  among  other  matters^ — 

Ist.  That  they  had  the  right  to  determine,  whether  the 
circumstances  proved  justified  the  defendant  in  procuring 
the  plaintifi'^s  arrest. 

2d.  That  it  was  for  the  jury  to  say  whether  the  defendant 
believed,  or  did  not  believe,  at  the  time  he  caused  the  arrest, 
that  the  plaintiff  set  fire  to  his  property,  as  his  belief  was 
material  to  the  question  of  fact,  whether  there  was  probable 
cause  or  not. 

8d.  That  probable  cause  did  not  exist. 

These  instructions  the  judge  refused  to  give;,  but  ^d 
charge  that  what  was  probable  cause,  whether  it  existed  or 
not  in  each  particular  case,  must  be  decided  by  the  court, 
but  the  facts  upon  which  the  legal  definition  is  to  depend, 
if  not  admitted,  must  be  found  by  the  jury. 

"  The  question  is  one,^'  he  said,  "  of  law  and  fact,  and  tl^e 
duties  of  courts  and  juries  were  well  defined  and  clearly 
understood.  While  the  court  should  not  interfere  with  the 
functions  of  the  jury,  that  tribunal  ought  to  be  confined  to 
their  peculiar  office.^' 

The  counsel  for  the  defendant  pressed  the  court,  it  seems, 
with  many  questions,  but  they  were  substantially  to  obtain 
an  answer  to  the  proposition  they  appear  to  have  assumed, 
that  in  some  way  or  other,  the  jury  had  the  right  to  decide 
what  was  or  what  was  not  probable  cause. 

At  their  request,  the  point  has  been  reserved  for  our  opin- 
ion, in  general  term. 
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The  proposition  is  a  very  simple  one,  and  to  our  appre- 
hension, of  easy  solution. 

When  it  is  said  that  what  is  probable  cause,  is  for  the  de- 
cision of  the  court,  and  the  truth  of  the  facts  upon  which  it 
is  predicated,  for  the  jury,  no  new  doctrine  is  asserted.  It 
is  but  the  utterance  of  what  we  read  in  every  carefully 
digested  and  well  reasoned  legal  adjudication  upon  the 
subject. 

There  is  no  doubt  of  what  the  rule  is  in  England,  2  Adolph. 
and  Ellis,  N.  S.  191,  Ponton  v.  Williams,  which  but  affirms 
the  law  as  laid  down  in  Cro.  Jac.  193,  Coxe  v.  Wirra,  and 
Cro.  Eliz.  871,  Pain  v.  Rochester.  Indeed,  the  doctrine 
has  become  so  undisputed  there  that  he  must  be  a  bold  man 
to  question  it.  In  the  United  States  we  find  a  series  of  de 
cisions,  asserting  the  same  principle.  24  Pick.  85,  Stone 
V.  Crocker;  2  Wend.  424,  Masien  v.  Deyo;  2  Washington 
C.  C.  S.  468,  Mun  v.  Ihtpont;  1  Greenleaf,  185,  Ulmer  v. 
Leland;  20  Ohio,  119,  Ash  v.  Marlow. 

But  it  is  said  the  last  case  is  not  decisive  of  the  question  ; 
that  there  are  portions  of  the  opinion  of  the  court,  suscept- 
ible of  difierent  constructions,  and  very  well  sustain  the 
ground  assumed  by  counsel,  in  claiming  for  the  jury  the 
prerogative  of  the  judge. 

We  have  often  examined  this  reported  case,  and  do  not 
think  when  the  opinion  is  regarded  as  a  whole,  and  its  sev-' 
eral  parts  carefully  collated,  there 'is  any  ground  for  what  we 
may  term  the  introduction  of  the  new  doctrine,  now  asked 
to  be  recognized.  The  decision  upon  the  main  point  is  very 
clear,  for  the  court  say,  "  probable  cause  is  a  mixed  ques- 
tion of  law  and  fact ;  and  if  the  facts  are  contested,  the  court 
must  leave  them  to  the  jury,  with  instructions  as  to  what  is 
probable  cause."  This  quotation  certainly  is  in  harmony 
with  the  rule  as  we  everywhere  find  it,  and  although  there 
are  other  passages  of  the  decision,  that  do  not  in  so  direct 
terms  affirm  it,  they  are  explicable  upon  the  idea  that  they 
were  intended  to  meet  difierent  phases  of  the  argument 
made  by  counsel. 
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There  may  have  been  a  want  of  directness  in  stating  the 
precise  rule ;  and  when  it  was  stated,  too  much  verbiage 
used  to  explain  it,  perhaps  thereby  obscuring  rather  than 
more  clearly  illustrating  the  point  to  be  determined.  But  a 
passing  cloud  ought  not  to  hide  the  sun ;  when  by  rejecting 
the  shadow  we  learn  at  last  what  is  the  substaTice, 

We  can  not  appreciate  the  difficulty,  that  counsel  fre- 
quently seem  to  have  met,  in  reconciling  the  doctrine  to  the 
spirit  of  the  law  which  secures  a  trial  by  jury.  It  interferes 
with  no  sDch  privilege,  but,  on  the  contrary,  protects,  regu- 
lates, and  gives  it  all  its  true  value. 

It  but  affirms  the  legal  axiom,  that  the^  jury  have  the  ex- 
clusive judgment  of  the  facts,  proved,  and  the  verity  of  the 
proofs  themselves ;  but  they  are  to  receive  from  the  court 
an  exposition  of  the  principle,  by  which  their  determinations 
are  to  be  made.  Thus  is  secured,  and  only  thus  can  be 
secured,  the  independence  and  the  usefulness  of  courts  and 
juries. 

And  it  is  no  novel  doctrine,  it  applies  to  every  case,  when 
the  rule  for  damages  in  torts  is  necessary  to  be  stated ;  it 
measures  the  degree  of  care  and  diligence,  in  all  fiduciary 
relations,  and  decides  what  is,  and  what  is  not  negligence  in 
the  agent.  It  decides  under  the  law  merchant^  what  is  due 
diligence,  and  what  is  not,  to  hold  a  collateral  party  to  a 
contract  or  to  discbarge  him.  It  determines  what  is  and 
what  is  not  a  reasonable  time  within  which  agreements 
should  be  fulfilled,  when  the  parties  have  fixed  none  them- 
selves. It  controls  the  duties  of  carriers,  underwriters,  and 
every  class  of  professional  men,  holding  them  liable  or  not 
for  the  performance  of  their  agreement,  whether  involving 
science  or  skill. 

When  we  find  the  principle  thus  pervading  every  depart- 
ment of  the  law,  where  the  action  of  the  court  is  required 
in  the  trial  of  cases,  we  should  not  expect  that  a  suit  for  a 
malicious  prosecution  should  be  an  exception  to  the  estab- 
lished rule. 

There  certaioly  is  no  reason  why  it  should  be  so  regarded, 
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and  we  find  no  respectable  aathoritj  that  will  authorize  us 
to  make  it. 

Whenever  personal  rights  are  involved,  the  remedies  for 
their  vindication,  and  what  is  necessary  to  constitute  a  legal 
claim  to  a  recovery,  are  within  the  exclusive  control  of  the 
judge.  He  decides  what  is  an  assault,  what  is  slander,  and 
so  of  libel ;  and  in  all  criminal  prosecutions  he  alone  defines 
what  are  the  necessary  elements  to  make  the  ofiense,  from 
simple  larceny  to  homicide.  And  yet  we  are  asked  to  ex- 
clude the  present  case  from  the  application  of  the  admitted 
maxim : 

Ad  questiones  juris,  judex  dicit.  Adquestionesfousti^juratores 
dicunt 

We  find  no  error  in  the  charge  of  the  judge  or  any  of  his 
rulings,  and  direct  that  the  case  be  remanded  to  the  special 
term  for  judgment  on  the  verdict. 

Cause  remanded  for  judgment  on  the  verdict. 


A.  D.  Grieff  &  Co.  v.  Madison  Cowguill. 

(Ko.  6,680.) 

1.  A  merchant  in  Cincinnati  consigned  mercbandise  to  his  factor  in  Kew 
Orleans,  for  sale,  who,  without  the  instructions  or  advice  of  his  princi- 

.pal,  shipped  a  portion  of  the  property  to  Kew  York,  where  it  was  sold 
at  a  loss.  The  factor  is  bound  to  pay  to  his  principal  the  market  yaloe 
in  Kew  Orleans  at  the  time  the  property  was  shipped. 

2.  If  the  factor,  at  the  request  of  the  principal,  reships  to  Cincinnati  a 
portion  of  the  property  sent  to  New  Orleans,  he  has  the  right  to  retain 
the  same  in  the  hands  of  his  agent  there,  until  his  lien  for  advances  is 
paid ;  and  the  principal  can  not  obtain  the  possession  until  he  has  paid, 
or  tendered  the  amount  of  such  advances :  the  factor  having  his  lien  for 
his  general  balance  of  account. 

Bpbcial  Term. — The  plaintiffs  claimed  to  recover  of  the  de- 
fendant a  balance  alleged  to  be  due  to  them  as  his  factors. 
The  account  between  them  was  made  up  of  merchandise  eon- 
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Signed  by  the  defendant,  and  advances  made  by  the  plain- 
tiffi. 

The  amount  alleged  to  be  due  was  $1,641.45,  for  which,  it 
was  admitted,  the  plaintiffs  were  entitled  to  judgment,  unless 
the  defendant's  counter-claim  was  allowed. 

This  counter-claim  arose  ^  upon  the  following  state  of 
facts :  * 

1.  That  a  part  of  the  property  shipped  from  Cincinnati  to 
New  Orleans  for  sale,  to  wit :  Fifty-four  firkins  of  butter 
were  sent  by  the  consignees  to  New  York,  without  the  con- 
sent of  the  consignor,  and  sold  there  at  a  less  price  than 
they  would  have  brought,  at  the  time,  at  the  place  of  con- 
signment. It  is,  therefore,  claimed  that  the  loss  in  price, 
and  all  extra  charges  for  freight,  insurance  and  commissions, 
should  be  deducted  from  the  plaintiffs'  account. 

2.  That  the  plaintifis,  at  the  request  of  defendant,  reship- 
ped  to  Cincinnati,  from  New  Orleans,  ninety  half  barrels  of 
butter ;  but,  instead  of  delivering  the  same  to  the  defendant, 
the  property  was  sent  to  the  consignee  of  the  plaintiff's,  with 
directions  not  to  deliver  to  the  defendant  until  he  should 
pay  a  bill,  drawn  on  him  by  plaintifis,  for  the  amount  for 
which  they  were  then  in  advance  to  him.  On  the  ar- 
rival of  the  butter,  the  draft  was  presented,  but  payment 
was  refused ;  and  the  property  remained  in  the  hands  of 
the  plaintiff's'  agent  here  until  it  was  sold,  and  the  proceeds 
credited  to  the  defendant. 

This  sale,  it  was  said,  was  made  without  authority,  and  at  a 
less  sum  than  the  market  price,  for  which,  and  all  extra 
commissions,  charges,  etc.,  the  defendant  asked  to  recoup. 

Johnston  ^  Carroll^  for  plaintiffs. 

Fox  and  Fox  ^  J.  L.  Miner j  for  defendant. 

Storeb,  J.  Upon  the  facts  in  this  case  two  questions  are 
presented — 

1.  As  to  the  right  of  the  consignees,  in  New  Orleans,  to 
send  the  property  to  New  York  for  sale* 
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2.  What  was  the  right  of  the  plaintiffs'  agent  in  Cincin- 
nati to  retain  the  butter  sent  back  from  New  Orleans,  until 
the  bill  drawn  for  advances  had  been  paid. 

There  can  be  no  doubt,  as  a  general  rule,  that  an  agent 
or  factor  can  not  depute  the  authority,  conferred  upon  him 
by  another,  without  the  assent  of  his  principal;  but  where, 
from  the  nature  of  the  trust,  it  can  not  be  expected  that  he 
should  accomplish  it  all  by  his  own  personal  exertions,  he 
will  be  allowed  to  employ  others  to  assist  him ;  such  as  a 
deposit  of  goods  with  a  warehouseman,  and  the  employment 
of  brokers,  auctioneers,  and  such  other  agencies  as  are 
necessary  to  secure  the  safe  keeping  of  the  property,  and 
effect  sales. 

And  this  apparent  delegation  of  authority  may  be  re- 
garded as  the  exercise  of  a  power  impliedly  contained  in  his 
appointment,  subject  to  all  the  caution  and  prudence  he  is 
bonnd  to  exert,  independently  of  the  delegation,  and  not  to 
exceed  what  is  strictly  proper,  or  is  warranted  by  the  usage 
of  trade.  Smith's  Mercantile  Law,  148 ;  Dunlap's  Paley, 
177 ;  17  Mass.  108,  Amory  v.  Hamilton.  But  we  can  find  no 
case  where  a  factor  is  permitted  to  send  the  property  con- 
fided to  bis  care  to  another  port,  unless  by  the  advice  or  as- 
sent of  his  principal. 

It  seems  to  be  intimated  that  there  is  an  usage,  in  Kew  Or- 
leans, which  justifies  such  a  course ;  but  none  such  is  proved, 
and,  if  it  were  proved,  we  should  be  unwilling,  in  a  case 
like  this,  to  adopt  it  as  a  part  of  the  law  merchant,  as  it 
violates  the  established  principle,  that  where  the  confidence 
is  personal,  it  can  not  be  assigned  to  a  stranger.  It  was  well 
said  by  Lord  EHenborough,  in  Cochran  v.  Irlam^  2  Maule  and 
Selwyn,  303,  "  A  principal  employs  a  broker  from  the  opin- 
ion he  entertains  of  his  personal  skill  and  integrity,  and  a 
broker  has  no  right,  without  notice,  to  turn  his  principal 
over  to  another  of  whom  he  knows  nothing.'^ 

We  find,  however,  one  case  in  which  the  doctrine  is  put 
hypothetically,  and  it  might  seem  the  established  rule  had 
been  relaxed.    The  oourt  of  appeals  of  EentQcky^  m  6 
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Dana,  383,  Wallace  et  al.  v.  Bradshaw  et  aL  held  that  the 
established  usage  might,  in  a  proper  case,  if  satisfactorily 
proved,  authorize  the  factor  to  reship.  '  If  we  should  grant 
the  soundness  of  the  rule,  thus  affirmed,  we  must  apply  it 
strictly  to  the  case  assumed ;  but  we  must  be  permitted  to 
doubt  the  propriety  of  the  rule  itself,  as  well  as  the  reason- 
ing of  the  court.  ISo  adjudicated  case  is  referred  to,  nor  is 
the  principle  decided  sustained  upon  any  other  ground  than 
that  of  analogy. 

We  find,  however,  in  Catlin  v.  BeU^  4  Camp.  183,  in  a 
case  where  a  shipmaster,  to  whom  goods  had  been  confided, 
for  transportation  to  the  ^West  Indies,  and  to  sell  them  on 
the  plain tifi^s  account,  was  not  authorized,  if  they  could  not 
be  sold  at  the  port  of  destination,  to  send  them  to  another 
market.  The  defendant,  having  shipped  the  goods  to^  the 
Spanish  Main,  where  they  were  destroyed  by  an  earthquake, 
the  plaintifi^  recovered  the  value  of  tiie  articles,  the  court 
holding  that  the  agent "  had  no  right  to  hand  over  the  goods 
to  another  person^  and  to  give  them  a  new  destination." 

The  same  doctrine  is  stated  by  Mr.  Smith,  in  a  note  to 
his  excellent  work  on  "Mercantile  Law,"  page  148, 
and  in  Dunlap's  Paley,  177,  Story  on  Agency,  sees.  33,  34. 
We  think,  then,  the  plaintifls  should  be  charged  with  the 
value  of  the  property  sent  to  Few  York,  to  be  ascertained 
by  the  market  price  of  similar  property  in  New  Orleans  at 
the  time. 

The  second  question  involves  the  plaintiffs'  right  to  retain 
the  property  shipped  from  New  Orleans  to  Cincinnati,  until 
their  advance  was  paid. 

As  the  shipment  was  made  to  Cincinnati  at  the  defend- 
ant's request,  we  suppose  the  plaintifiGb  did  not  thereby  part 
with  their  lien,  unless  they  had  voluntarily  delivered  it  to 
the  defendant  They  certainly  had  the  right  to  accompany 
it  in  person,  or  send  it  in  charge  of  their  agent,  and,  for  all 
practical  purposes,  the  carrier  of  the  freight  and  the  con- 
signee of  the  factors  may  be  regarded  as  holding  such  a  re- 
lation. 
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The  factor  has  his  lien,  not  merely  for  a  particular  advanci, 
but  for  his  general  balance  also.  He  never  loses  it  but  by 
his  own  consent,  or  his  neglect  to  enforce  it,  if  it  has  been 
once  legally  vested. 

In  the  case  before  us,  it  is  proved  the  defendant  was  in- 
debted to  the  plaintiff's  for  their  advance  on  account  of  his 
consignments,  when  the  property  arrived  in  Cincinnati,  and 
came  to  the  possession  of  the  plaintiffs'  agent.  It  is  claimed 
by  the  plaintiffs,  that  the  whole  amount  of  the  bill  accom- 
panying the  reshipment  was  then  due.  This  is  denied  by  the 
defendant;  but  it  is  immaterial  whether  the  sum  named  in 
the  bill  was  due  or  not.  It  is  evident  a  considerable  sum  was 
due,  and  it  was  the  duty  of  the  defendant  to  have  tendered, 
the  amount  actually  due,  or  that  he  admitted  to  be  due,  be- 
fore Jhe  could  regain  the  possession  of  the  property.  He  re- 
fused to  pay  the  bill,  or  to  make  the  tender,  and  could  not, 
therefore,  object  to  the  plaintiffs'  retaining  the  possession,  as 
their  security  for  advances. 

Nor  did  the  right  of  the  plaintiffs  to  sell  the  property 
shipped  to  Cincinnati,  for  the  advances,  cease  by  its  arrival 
there ;  they  still  possessed  the  same  power  to  dispose  of  it 
they  had  while  it  was  at  New  Orleans.  But  they  were 
bound  to  sell  at  the  best  price  they  could  have  obtained  in 
this  market,  and  are  chargeable  with  any  sacrifice. 

We  think  the  sales  here  were  fairly  made,  and  the  agents 
exerted  themselves  for  the  benefit  of  all  parties. 

We  charge  the  plaintiffs  with  the  net  amount  of  sales,  de- 
ducting the  alleged  errors  in  tare,  and  all  commissions  that 
may  have  been  charged,  other  than  those  of  the  agent. 

The  plaintiffs  can  not,  certainly,  sell  the  property  and 
take  it  with  the  agent's  commission,  as  well  as  their  own, 
for  performing  the  same  office. 

With  these  deductions  from  the  balance  claimed  by  plain- 
tiffs, there  will  be  judgment  for  the  residue. 
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John  Hupp  v.  Hatch  &  Langdon. 

(No.  6,020.) 

1.  When  a  promissory  note  is  deposited  witli  a  banker  for  collection,  he 
becomes  the  agent  for  its  collection,  and  must  use  the  ordinary  legal 
means  to  effect  that  object;  and  if  he  omit  any  duty  necessary  to  be 
performed,  whereby  the  holder  loses  his  security,  he  is  responsible  to  the 
holder. 

2.  As  a  general  rule,  an  agent  intrusted  with  the  transaction  of  business 
for  his  principal,  is  bound  to  know  the  duties  required  of  him  by  law, 
as  well  as  the  legal  principles  by  which  they  are  restricted.  This  must, 
necessarily,  depend  upon  the  nature  of  the  business  to  be  done,  and  the 
usual  means  to  be  employed  in  doing  it. 

Special  Term. — ^Action  against  bankers  for  neglect  The 
facts  are  sufficiently  stated  in  the  decision. 

Lewis  French^  for  plaintiff. 

TUderiy  Rairden  ^  Cwrwen^  for  defendants, 

Storer,  J.  The  plaintiff  deposited  with  the  defendants, 
who  were  bankers  in  Cincinnati,  and  with  whom  he  trans- 
acted business,  a  promissory  note  for  collection,  of  which 
the  following  is  a  copy : 

Cincinnati,  October  11, 1854. 

|170.  Sixty  days  after  date,  I  promise  to  pay  to  R.  Ash- 
craft,  or  order,  one  hundred  and  seventy  dollars,  for  value 
received.  Wm.  Irwin. 

Indorsed :  Richard  Ashcraft. 

When  the  note  became  due,  it  being  unpaid  within  busi- 
ness hours,  one  of  the  defendants  handed  it  to  a  notary  to 
demand  payment  of  the  maker,  and  notify,  if  necessary,  the 
indorser.  The  notary  was  informed,  at  the  same  time,  that 
the  defendant  had  heard  Irwin  was  dead,  and  his  funeral 
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was  then  about  to  take  place,  and  he  requested  the  notary  to 
inquire  as  to  the  fact ;  and  if  he  should  find  that  such  was 
the  case,  he  need  pot  call  at  the  late  residence  of  the  deceased 
for  the  purpose  of  making  any  demand  of  payment,  but 
should  notify  the  indorser  in  the  usual  way. 

This  the  notary  did,  having  ascertained  the  fact  to  be 
true,  as  had  been  stated  by  the  defendant,  and  therefore 
returned  the  note,  with  his  protest,  to  the  defendants,  as  he 
had  been  instructed  to  do,  without  making  any  demand  at 
the  domicil  of  the  deceased. 

The  plaintiff  afterward  commenced  suit  against  Ashcraft, 
the  indorser,  in  this  court,  and  in  general  term  it  was  held 
that  the  notary  should  have  presented  the  note  at  the  place  of 
residence  of  the  maker,  although  he  was  dead  at  the  time. 
The  indorser  was,  therefore,  discharged,  and  judgment 
entered  in  his  favor. 

It  is  now  sought  to  make  the  defendants  liable  for  their 
neglect  in  giving  the  instructions  above  referred  to.  At  the 
special  term,  the  facts  having  been  proved,  as  before  stated, 
the  court  charged  the  jury,  in  substance,  that  the  defendants 
were  the  plaintiff's  agents  to  collect  the  note  deposited  with 
them,  and  were  bound  to  use  the  ordinary  legal  means  to  effect 
that  object.  If,  by  the  custom  of  the  banks  in  the  city,  gener- 
ally known  and  acted  upon  in  the  community,  it  was  usual  to 
hand  notes  to  a  notary  on  the  day  they  become  due,  for 
demand  and  notice,  and  this  was  done  by  the  defendants, 
and  the  notary  should  neglect  his  duty,  or  omit  to  do  what 
the  law  required,  whereby  the  indorser  is  discharged,  the 
defendants  are  not  liable  for  the  loss ;  it  must  be  borne  by 
the  notary.  In  such  case,  the  notary  is  not  the  agent  of  the 
defendants.  If,  however,  the  bankers  instructed  the  notary 
as  to  the  course  he  was  to  pursue,  and  directed  that  he 
should  omit  any  duty  necessary  to  be  performed,  whereby 
the  indorser  is  discharged  from  his  liability,  they  are 
responsible  to  the  holder  of  the  security.  Such  directions 
excuse  the  notary,  and  devolve  the  liability  for  loss  upon 
the  bankers. 
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But  it  must  appear,  the  directions  were  pointed  and 
unequivocal.  If  the  banker  merely  advised  the  notary,  it  was 
not  his  duty  to  make  demand  of  the  note  or  bill,  the  result 
would  be  different.  In  such  a  case  the  notary  would  not  be 
protected  from  liability,  as  he  must,  at  all  events,  pursue 
the  course  required  by  the  law. 

The  amount  of  damages  to  be  assessed  for  the  plaintiff, 
if  a  verdict  should  be  found  in  his  favor,  would  be  the 
amount  of  the  note,  with  the  interest  from  the  date  of  its 
maturity. 

If  the  defendants  should  be  compelled  to  pay  the  amount 
of  the  note,  they  will  be  subrogated  to  all  the  rights  of  the 
plaintiff,  and  entitled  to  any  dividend  to  be  made  by  the 
administrator  of  Irwin. 

A  verdict  was  rendered  for  the  plaintiff  for  the  amount 
of  the  note  and  interest.  A  new  trial  is  now  asked  for  tha 
defendants,  and  the  principal  reasons  assigned  are  these: 

1st.  That  the  defendants  were  not  liable  for  acting  upooi 
an  erroneous  construction  of  the  law,  if  they  acted  in  good! 
faith  in  giving  the  advice  or  direction  to  the  notary. 

2d.  That  the  extent  of  the  insolvency  of  the  maker  of  the* 
note  could  not  be  considered  by  the  jury,  but  the  actual  loss, 
to  the  holder  should  be  the  measure  of  damages. 

There  can  be  no  doubt,  as  a  general  rule,  that  an  agent 
intrusted  with  the  transaction  of  business  for  his  principal, 
is  bound  to  know  the  duties  required  of  him  by  law,  as  well 
as  the  legal  principles  by  which  they  are  restricted.  This 
must  necessarily  depend  upon  the  nature  of  the  business  to* 
be  done,  and  the  usual  means  to  be  employed  in  doing  it. 
Thus,  a  factor,  who  undertakes  to  be  an  insurance  broker,, 
is  required  to  know  something  of  the  course  of  trade,  the 
form  of  policies^  the  nature  of  risks,  the  solvency  of  under- 
writers, and  all  the  general  customs  of  the  place  which  affect 
the  contract.  And  if  he  omits  to  do  what  he  is  bound  to- 
do,  and  loss  follows,  he  is  liable.  Story  on  Agency^  sees.  187 
and  191. 

So  a  trustee,  who  is  employed  to  invest  a  fund,  is  bound. 
5 
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to  look  to  the  title  he  is  receiving,  and  is  charged  with  a 
knowledge  of  the  law  that  creates,  incumbers  or  destroys  it. 
For,  it  is  said,  every  agent  '<  mast  possess  a  competent  degree 
of  skill  to  enable  him  to  perform  the  duties  he  assumes ;  if 
he  engages  without  the  requisite  skill,  he  is  a  deceiver,  and 
will  be  justly  liable  for  the  consequences  of  his  incapacity. 
And  not  merely  for  himself,  but  those  also  whom  he  may 
employ  under  him."  Smith's  Merc.  Law,  154.  But  we  sup- 
pose it  can  not  be  properly  held  that  an  agent,  however  he 
may  be  liable  to  his  principal  for  injuries  caused  by  the  want 
of  reasonable  skill  and  diligence  in  the  execution  of  his 
agency,  should  not  be  made  responsible  for  injuries  caused 
by  his  mistakes  in  a  doubtful  matter  of  law.  Bank  of 
Washington  v.  THplett^  1  Peters,  36;  Mechanics'  Bank  at 
Bcdtimore  v.  Merchants^  Bank  of  Boston^  6  Metcalf,  27.  In 
the  last  case,  the  rule  is  stated  by  Chief  Justice  Bhaw  with 
great  clearness. 

The  case  before  ns  does  not,  we  think,  present  the  ques- 
tion thus  decided.  There  was  no  pretense  that  the  law  was 
doubtful,  or  the  rule  it  prescribed  had  not,  in  similar  cases, 
been  pursued.  Nor  does  the  fact  that  there  was  a  difference 
of  opinion  among  the  members  of  the  court  who  finally 
decided  the  case,  as  to  the  duty  of  the  notary,  change  the 
law  as  it  then  stood,  and  which  the  majority  of  the  judges 
must  be  supposed  to  have  affirmed. 

We  must  apply  the  ordinary  rule  which  defines  the  agent's 
liability,  and  hold  the  defendants  were  responsible  for  their 
omission  to  present  the  note  themselves,  or  through  the 
intervention  of  a  notary. 

Their  direction  to  that  officer  not  to  present,  is  equivalent 
to  the  neglect  of  the  parties  to  present  it  themselves.  If 
they  had  not  delivered  it  to  the  notary,  but  had  themselves 
undertaken  to  perform  the  duty  of  presentment,  in  the  same 
manner,  their  liability  could  not,  we  think,  have  been 
doubted.  There  is  no  perceivable  distinction  between  the 
character  of  the  agent  in  either  case. 

The  other  ground  upon  which  a  new  trial  is  asked,  we  do 
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not  think  is  well  taken ;  nor  can  it  be  sastained^  we  think, 
on  principle  or  authority^  as  applied  to  the  case  before 
us. 

In  Hamilton  et  al.  v.  Cunningham^  2  Brock.  350,  Chief 
Justice  Marshall  decided,  after  a  full  examination  of  the 
authorities,  that  the  responsibility  of  an  agent  to  whom 
commercial  papers  have  been  intrusted  for  collection, 
depended  upon  the  law  regulating  principal  and  agent. 
The  actual  loss  sustained  by  the  principal  in  consequence  of 
the  misconduct  of  the  agent,  is  the  amount  of  damages  for 
which  he  is  responsible. 

In  the  case  before  us,  it  was  in  evidence,  that  the  maker 
of  the  note  died  insolvent,  and  his  estate  might  possibly 
divide  a  small  percentage  among  the^creditors,  but  it  might 
not  be  sufficient  to  pay  the  preferred  debts ;  and  the  court, 
therefore,  instructed  the  jury  they  might  regard  the  amount 
of  the  note,  if  they  should  find  the  facts  to  be  true  as  to  the 
insolvency  of  the  deceased  debtor,  as  the  measure  of 
damages;  that  the  possibility  of  a  small  dividend  being 
afterward  declared,  was  remote,  and  ought  not  to  postpone 
the  right  of  the  plaintiflf  to  recover  for  the  whole  amount  of 
the  note ;  and  the  risk  of  any  future  payment  being  made, 
he  ought  not  to  be  required  to  take. 

This  exposition  of  the  law,  we  think,  was  correct.  The 
mere  chance  of  a  future  recovery  of  a  part  of  the  claim  was 
not  the  proper  subject  for  the  consideration  of  a  jury,  as  it 
was  evident,  for  all  practical  purposes,  the  note  had  no  real 
value.  We  should  certainly  hold  that  the  defendants  might 
be  subrogated  to  all  the  benefits  the  holder  of  the  note 
might  possibly  derive  from  the  decedent's  estate. 

We  believe  we  may  well  extend  the  same  protection  to 
the  defendants  as  we  should  to  a  surety.  Although  the  suit 
against  them  partakes  somewhat  of  an  action  on  the  case, 
it  is,  nevertheless,  founded  in  contract,  in  misdirecting  the 
agent  in  performing  his  trust. 

There  is  no  fraud  or  wrong  imputed ;  the  whole  claim  is 
predicated  upon  acts  of  omission  only. 
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The  rule,  then,  that  in  a  case  of  mere  tort,  there  is  neither 
a  contribution  nor  a  subrogation,  does  not  apply. 
Judgment  for  plaintift* 


William  F.  Irwin  and  Others"  v.  The  National  Insur- 
ance COMPANT. 

(No.  6,185.) 

1.  A  clause  in  a  policy  of  insurance^  authorizing  the  insurer  to  determine 
the  insurance  at  any  time  by  giving  notice  to  that  effect,  and  refunding 
a  ratable  proportion  of  the  premium,  is  valid ;  and  the  exercise  of  the 
right  reserved  by  it  furnishes  no  defense  to  a  party,  liable  on  the  pre- 
mium note,  as  surety  for  the  insured,  in  a  suit  on  the  note  to  recover  the 
unpaid  proportion  of  the  premium,  notwithstanding  the  policy  also  con- 
tains a  provision  that  in  case  of  loss  the  amount  due  for  the  premium  is 
to  be  deducted  from  the  amount  to  be  paid  by  the  underwriter. 

General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment rendered  by  Gholson,  J.,  at  special  term  for  plaintiflf, 
upon  the  pleadings  and  an  agreed  statement  of  facts. 
The  action  below  was  brought  by  the  defendant  in  error 
to  recover  the  balance  alleged  to  be  due  upon  a  promis- 
sory note,  bearing  date  November  2,  1855,  executed  by 
J.  F,  Washington,  in  favor  of  the  plaintiffs  in  error,  for 
the  payment  of  $878  in  six  months  after  date  and  By  them 
duly  indorsed.  It  was  averred  that  the  note  was  duly  pre- 
sented for  payment,  at  the  proper  time  and  place,  payment 
refused,  and  due  notice  given  to  the  indorsers. 

It  was  averred  in  defense  that  the  defendants  below  were 
mere  sureties  upon  the  note;  that  the  only  consideration  on 
which  it  was  executed  and  delivered  was  the  issuing  of  a 
policy  of  insurance  by  the  plaintiff*  below,  in  favor  of  the 
maker  of  the  note,  (and  as  payment  in  advance  of  the  pre- 
mium charged  thereon)  and  of  even  date  therewith,  whereby 
the  plaintiff'  caused  said  Washington  to  be  insured  upon  the 
steamer  Ambassador,  for  the  term  of  one  year  from  that 
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date,  in  the  sam  of  $3,500  against  certain  perils  therein  named 
and  with  certain  privileges  of  navigating,  etc. ;  that  said 
policy  contained  a  stipulation,  reserving  to  the  plaintiff*  the 
right  to  terminate  the  insurance  at  any  time  within  the 
period  specified  by  giving  notice  to  that  effect  to  the  assured ; 
that  the  plaintiff,  without  any  fault  on  the  part  of  the 
assured,  and  before  the  expiration  of  said  year,  that  is,  on 
the  24th  day  of  July,  1856,  refused  to  be  further  bound  to 
said  insurance,  and  notified  the  assured  to  that  effect,  and 
that  the  policy  was  determined  and  at  an  end.  It  was  fur- 
ther averred  that  the  defendants  had  no  notice  of  the  alleged 
cancelment  of  the  policy ;  that  by  a  clause  of  said  policy 
it  was  provided,  that  in  case  of  loss  or  damage  to  the  prop- 
erty insured,  the  premium  note  or  notes,  if  unpaid,  should 
be  paid  out  of  any  sum  of  money  that  might  be  coming  to 
the  assured  for  said  loss ;  and  that,  by  reason  of  the  cancel- 
ment of  the  policy,  the  defendants  were  deprived  of  a 
security,  of  which  they  might  have  availed  themselves,  for 
the  payment  of  said  note.  The  facts  thus  set  up  in  the  an- 
swer are  not  traversed  by  the  plaintiff's  reply,  and  were 
admitted  in  the  agreed  statement  of  facts.  The  policy  re- 
ferred to  in  the  answer  was  also  admitted  to  be  the  only 
contract  of  insurance  between  the  parties.  Among  other 
provisions  therein  are  the  following : 

"  In  case  of  loss,  the  amount  to  be  paid  by  this  insurance 
company  shall  be  such  proportion  thereof  as  the  sum  insured 
hei^ein  bears  to  the  agreed  value  in  this  policy,  which 
amount  shall  be  paid  in  sixty  days,  etc.,  deducting  the 
amount  of  the  premium  note  if  unpaiii^  and  all  other  de- 
mands of  the  company  against  the  said  assured." 

Also,  **  It  is  further  agreed  that  this  company  reserves 
the  right  to  determine  this  insurance  at  any  time  by  giving 
notice  to  that  effect  to  the  assured,  or  his  representatives,  in 
which  case  the  company  will  refund  a  ratable  proportion 
of  the  premium." 

The  notice  alluded  to,  as  having  been  given  by  the  com- 
pany to  the  assured,  was  as  follows : 
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"  Opficb  National  Insurance  Company,  1 
"  Cincinnati,  July  24, 1856,     / 

"  J.  Francis  Washington ,  Esq. 

"Dear  Sir — Please  receive  this  as  notice  that  this  com- 
pany have  canceled  and  terminated,  and  do  hereby  cancel 
and  terminate,  Hull  policy  No.  225,  dated  November  2, 
1855,  issued  to  you  for  $8,500,  on  the  steamboat  Ambassador, 
for  one  year,  from  November  2, 1855,  etc.,  this  termination 
being  made  under  a  reserved  right  to  make  it,  contained  in 
said  policy. 

"  The  premium  note  given  by  you  for  said  insurance  being 
unpaid,  the  proportionate  return  premium  due  you,  in  virtue 
of  this  termination  of  the  policy,  amounting  to  $104.60,  is 
credited  as  a  partial  payment  thereof. 

"  I  remain  very  respectfully  yours,  etc., 

**B.  Urnbr,  President.'* 

In  addition  to  the  return  premium,  thus  credited  to  the 
defendants  on  the  note,  they  are  credited  with  a  further  sum 
of  $100.  And  it  was  further  agreed,  that  if,  under  these 
circumstances,  the  plaintiff*  was  entitled  to  recover  at  all, 
it  was  entitled  to  recover  the  amount  of  $190.53.  The 
court  having  found  the  point  of  law  in  favor  of  the  plain- 
tiff^, caused  a  judgment  to  be  entered  up,  in  its  behalf, 
for  said  sum. 

The  grounds  upon  which  this  judgment  is  assailed  afb  : 

1.  That  the  policy,  being  determinable  at  the  o\  tion  of 
the  insurers,  was  not  of  binding  obligation  upon  them,  and 
so  was  not  a  suflici^  consideration  for  the  delivery  of  the 
note. 

2.  That  the  abandonment  of  the  risk  by  the  company  put 
an  end  to  the  entire  contract,  so  far  as  the  sureties  upon  the 
note  were  concerned,  and  precluded  a  pro  rata  recovery  upon 
the  note,  since  the  defendants  as  sureties  were  thereby  de- 
prived of  the  security  they  had,  in  the  event  of  a  loss  hap- 
pening within  the  year,  by  that  clause  of  the  policy  which 
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gave  the  company  a  lien  apon  the  amount  which  would  be 
due  from  them,  to  secure  payment  of  the  note. 

Caidwdl  ^  Paddocky  for  plaintifis  in  error. 

Kebler  ^  Force,  for  defendant  in  error. 

Spencer,  J.,  delivered  the  opinion  of  the  court. 

It  may  be  premised  that  the  clause,  upon  which  these  ob- 
jections are  chiefly  founded,  is  of  recent  introduction  in 
policies  of  insurance,  and,  so  far  as  we  are  advised,  has  not 
received  a  judicial  construction,  nor  yet  a  practical  one  of 
general  notoriety  among  merchants.  We  are,  therefore,  to 
consider  what  is  its  appropriate  effect  upon  principles  of 
law  applicable  to  all  contracts,  and  especially  of  this  descrip- 
tion. Nothing  is  more  common  than  the  execution  of  con- 
tracts determinable  by  the  good  will  and  pleasure  of  both 
parties,  as  contracts  for  the  use  and  occupation  of  lands 
at  the  will  of  both  landlord  and  tenant,  contracts  for  the 
performance  of  personal  services  or  labor,  by  one  for  another, 
during  an  indefinite  period,  determinable  at  the  will  of 
either;  and  nothing  is  better  settled  than  the  validity  of 
such  contracts.  Should  A.  occupy  the  land  or  receive  the 
services  of  B.,  under  such  a  contract,  for  a  certain  time,  it 
would  be  no  answer  to  an  action  brought  by  B.,  that  the 
estate,  being  determinable  at  his  pleasure,  was  not  a  consid- 
eration for  A.'s  promise  to  pay  for  its  use  so  long  as  he  held  it ; 
or  if  in  that  case  A.  had  given  his  promissory  note,  with  an 
indorser,  in  anticipation  of  occupying  the  premises  for  a 
given  time,  but  before  the  time  arrived  the  estate  should  be 
determined  by  the  will  of  the  landloord,  it  could  not  be 
truly  said  that  the  entire  consideration  of  the  note  had  failed 
or  that  neither  maker  nor  indorser  could  be  held  upon  the 
note,  because  the  estate  being  thus  determinable,  there  was 
no  consideration  for  the  giving  of  the  note;  nor  is  the  case 
altered  should  the  contract,  instead  of  being  determinable 
at  the  will  of  either,  be  determinable  only  at  the  will  of  one 
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of  the  parties.  The  obligatioa  to  pay  while  it  lasts  for  the 
benefits  received  is  binding  on  the  party  promising ;  nor  is 
a  contract,  determinable  at  the  will  of  one  party  only,  neces- 
sarily without  mutuality;  as  if  A.  agree  with  B.  to  serve  him 
for  a  year  certain,  with  a  privilege  on  the  part  of  B.  to  dis- 
charge him  at  any  time  within  the  year.  So  a  grant  of 
lands  by  A.  to  B.  for  a  term  of  years,  with  a  privilege,  on  the 
part  of  the  tenant,  to  surrender  at  any  time  within  the  term, 
is  binding  upon  A.  for  the  whole  term,  though  B.  may  relieve 
himself  from  any  portion  of  the  term.  4  Ad.  &  El.  832. 
The  price  to  be  paid  for  the  services  in  the  one  case,  and  for 
the  use  of  the  land  in  the  other,  may  be  and  in  contempla- 
tion of  law  is  fixed  with  reference  to  the  privilege  granted. 

There  is  nothing  in  the  nature  of  a  contract  of  insurance 
to  withdraw  it  from  the  operation  of  the  general  rule.  So 
long  as  the  insurance  lasts  both  parties  are  benefited — the 
insurer  to  the  extent  of  the  premium  earned,  and  the  in- 
sured to  the  extent  of  the  protection  afibrded ;  and  thus  the 
benefit  is  mutual,  although  the  privilege  of  putting  an  end 
to  the  contract,  within  the  term  of  insurance,  is  not  mutual. 
But  the  consideration  or  premium  paid,  or  to  be  paid,  for 
the  insurance  is  fixed  with  reference  to  this  very  privilege, 
and  therein  consists  the  entire  mutuality  of  the  contract. 
Clauses  of  this  description  in  policies  of  insurance  are  per- 
haps more  appropriate  than  any  other  species  of  contract. 
They  are  contracts  requiring  peculiar  good  faith  on  the  part 
of  the  insured — contracts  in  which  great  reliance  is  placed 
by  the  underwriter  in  the  integrity  and  good  conduct  of  the 
insured,  and  where,  if  it  be  ascertained  that  confidence  has 
been  misplaced,  it  may  be  exceedingly  desirable  and  appro- 
priate to  terminate  the  risk. 

But  here,  as  in  other  contracts,  the  privilege  granted  or 
reserved  must  be  reasonably  exercised.  It  can  not  be  arbi- 
trarily resorted  to  in  such  a  way  as  to  jeopardize  and  imperil 
the  other  party,  or  expose  him  to  irretrievable  loss.  There 
is  no  pretense,  however,  that  in  the  present  case  the  privilege 
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was  improperly  exercised  to  the  prejudice  of  the  insared,  and 
nothing  farther  need  be  said  upon  the  subject. 

The  second  ground  of  defense  urged  in  this  case  necessarily 
fails  with  the  first,  for  if  the  principal  be  bound  by  the  con- 
tract,  the  surety,  who  entered  into  his  obligation  with  refer- 
ence to  the  contract  of  his  principal,  is  equally  bound.  And 
if  in  fact  he  should  have  lost  a  security,  which  he  might 
otherwise  have  held,  for  the  payment  of  the  premium,  had 
the  insurance  continued  for  the  whole  term  specified  in  the 
policy,  yet  he  has  lost  it  by  a  contingency  contemplated 
by  him  when  he  entered  into  the  contract  of  suretyship, 
and  the  happening  of  which,  therefore,  has  subjected  him 
to  no  unexpected  loss,  and  should  occasion  him  no  sur- 
prise. 

We  are  of  opinion,  therefore,  that  the  judgment  at  special 
term  was  right,  and  should  be  afiirmed  with  costs,  but  with- 
out penalty. 

Judgment  afiirmed. 


George  C.  Kino  v.  Henry  Snow  bt  al. 


(No.  8,197.) 

1.  An  undertaking  in  attachment  is  not  the  sabject  of  an  action  in  another 
court. 

2.  An  undertaking  to  perform  the  judgment  of  the  court  in  the  action,  has 
reference  to  the  final  order  and  direction  of  the  court  in  that  case,  and 
does  not  necessarily  intend  payment  or  delivery  directly  to  the  plain- 
tiffln  attachment. 

Special  Term. — On  demurrer  to  petition.  Suit  on  an  un- 
dertaking in  attachment.  The  petition  alleges  that  the 
plaintiff  brought  his  certain  action  in  the  common  pleas 
court  of  this  county,  to  recover  from  Samuel  Proper  ?380 ; 
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that  an  attachment  isaaed  against  Proper  as  a  non-resident, 
under  which  certain  chattel  property  in  the  hands  of  Henry 
Snow  was  attached ;  that  thereupon  the  defendants,  Snow 
and  Burnet,  executed  to  the  plaintiff  in  attachment  their 
bond,  "  that  the  property  or  its  appraised  value  in  money 
shall  be  forthcoming  to  answer  the  judgment  of  the  court 
in  the  action,'*  and  the  property  was  re-delivered  to  Snow ; 
that  the  plaintiff  at  the  November  term,  A.  D.,  1857,  of  the 
common  pleas  court,  rendered  a  judgment  against  Proper 
for  $386.96;  that  an  execution  issued  against  said  Proper 
on  said  judgment,  and  that  a  demand  was  made  upon  said 
Snow  and  Burnet  for  the  property  so  attached  or  its  value 
in  money,  but  that  said  property  was  not  forthcoming,  nor 
its  value  in  money,  according  to  the  terms  of  said  undertake 
ing ;  that  the  execution  so  issued  was  returned  with  the  in- 
dorsement that  no  property  was  found  with  which  to  satisfy 
the  same ;  and  the  petition  further  alleges  that  there  is  no 
property  within  the  reach  of  an  execution  from  said  com- 
mon pleas  court  by  which  said  judgment  can  be  satisfied ; 
and  there  is  due  to  the  plaintiff  from  the  defendants,  upon  the 
undertaking  in  attachment,  the  amount  of  the  judgment 
rendered  against  King. 

•The  defendants  demur  to  the  jurisdiction  of  the  court  and 
also  to  the  sufficiency  of  the  petition. 

Chas.  LoomiSj  for  plaintiff. 

^  Jacob  Bumety  for  defendants. 

Gholson,  J.  This  action  was  brought  upon  an  undertak- 
ing given  in  a  case  in  the  court  of  common  pleas  under  a  pro- 
ceeding in  attachment.  The  undertaking  was  one  authorized 
by  section  199  of  the  code.  The  plaintiff  in  the  common  pleas 
has  proceeded  to  judgment,  has  issued  execution,  has  de- 
manded the  property  mentioned  in  the  undertaking,  for  the 
purpose  of  satisfying  the  execution.  It  has  not  been  deliv- 
ered nor  it€  value  paid  on  the  execution,  and  he  now  brings 
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an  action  on  the  undertaking  in  this  court.  Upon  a  de- 
murrer the  qneetion  arises  whether  it  can  be  sustained. 

It  might  be  sufficient  to  dispose  of  this  ease  to  refer  to  a 
clause  at  the  end  of  section  199,  which  shows  that  the  un- 
dertaking is  so  subject  to  the  control  of  the  court  in  which 
it  is  taken,  and  that  no  other  court  can  properly  interfere. 
That  clause  clearly  applies  only  to  the  court  in  which  the 
action  is  brought.  It  falls,  therefore,  within  the  spirit  of  the 
decision  made  in  general  term  as  to  suits  on  recognizance, 
the  amount  of  which  the  courts  of  common  pleas  may  re- 
mit. 

It  may,  however,  be  observed,  that  other  sections  of  the 
code  show  that  by  the  "judgment  in  the  action"  is  not  in- 
tended a  payment  directly  to  the  plaintiff  but  under  the 
order  and  direction  of  the  court.  This  undertaking  is  un- 
like that  under  section  212,  where  the  "judgment  of  the 
court  '*  means  a  satisfaction  of  the  plaintiff 's  demand  reduced 
to  judgment.  The  undertaking  under  section  199  is  to  be 
construed  by  reference  to  sections  221  and  222.  The  prop- 
erty in  the  hands  of  a  garnishee,  like  that  in  the  hands  of  the 
sheriff  is  to  be  sold  under  an  order  of  the  court.  An  order, 
therefore,  to  the  garnishee  to  deliver  or  pay,  is  the  "judgment 
in   the  action,"  to  which  the  undertaking  has  reference. 

The  demurrer  must  be  sustained. 


Nicholas  Lonoworth  v.  Robert  D.  Handy. 

(No.  8,022.) 

1.  The  sixth  section  of  the  act  regulating  the  admiBsion  and  practice  of 
attorneys  and  counselors  at  law,  (3  Gurwen,  2345,)  authorising  summary 
proceedings  on  hebalf  of  clients  to  enforce  the  payment  of  money  col- 
lected for  them,  is  penal  in  its  character  and  to  he  strictly  construed. 

2.  It  must  appear  that  the  relation  of  attorney  and  client  subsists  between 
the  party  making  the  motion  and  the  party  sought  to  be  charged  by  it. 
The  proTision  does  not  extend  to  the  assignee  of  the  client. 
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3.  It  does  not  apply,  when  the  attorney  has  a  bona  fidt  claim  upon  the 
fund  collected  or  acts  in  good  faith  in  refusing  to  pay  it  over,  as  when 
some  other  purty  makes  a  claim  upon  it. 

4.  It  is  no  excuse  for  the  refusal  of  an  attorney  to  pay  over,  that  his  client 
refuses  to  give  a  receipt  on  settlement.  The  duty  is  absolute  to  pay  on 
demand,  and  the  law  imposes  no  obligation  on  a  party  receiving  money 
to  give  an  acquittance  for  it. 

6.  An  attorney  has  a  lien  upon  his  clients  papers  and  documents  in  his 
possession,  for  expenditures  in  the  cause,  and  also  for  a  general  balance, 
due  on  account  of  costs.  He  has  also  a  lien  upon  a  judgment  obtained 
by  him  for  the  advancements  and  disbursements  made  by  him  in  the 
progress  of  the  cause,  and  such  fees  as  are  included  in  the  bill  of  costs. 
This  lien  is  founded  on  the  principle  of  an  equitable  assignment,  and  to 
render  it  effectual  as  against  the  judgment  debtor,  he  must  be  notified; 
but  it  takes  effect  as  against  the  assignee  of  the  judgment  creditor  with- 
out notice. 

6.  In  England  and  some  of  the  States  this  lien  is  confined  to  costs  and  dis- 
bursements made  by  the  attorney ;  in  others,  it  has  been  extended,  to 
include  a  compensation  for  professional  services.  Although  the  question 
has  never  been  decided  in  Ohio,  there  is  no  ground  [in  this  State  for 
such  distinction. 

7.  A  court  of  equity,  distributing  a  fund  in  its  possession,  will  protect  the 
claims  of  solicitors  upon  it,  and  when  an  attorney  has  collected  and  re- 
ceived the  money  on  a  judgment,  he  is  entitled  as  against  his  client  and 
his  assignee,  to  retain  out  of  it,  a  reasonable  compensation  for  his 
services. 

8.  If  he  does  so,  the  court  will  not,  on  a  motion  to  amerce,  inquire  into  the 
reasonableness  of  the  fee  deducted,  further  than  to  ascertain  whether  the 
claim  is  made  in  good  faith,  and  if  so,  will  limit  the  parties  to  their  ac- 
tion. 

General  Tbrm. — The  plaintifi'as  assignee  of  a  judgment 
rendered  in  this  court  in  favor  of  Henry  Albro  and  against 
William  and  John  fl.  Schergens,  made  his  motion  to  amerce 
the  defendant,  attorney  for  Albro,  for  not  paying  over 
money  collected  by  him  on  the  judgment  of  AHhro  v.  Scher- 
gens. 

The  motion  was  reserved  to  general  term,  to  determine 
the  questions  of  law  arising  upon  the  facts  presented.  They 
are  thus  stated : 

1.  Whether  an  attorney  at  law  who  has  collected  money 
by  an  action,  ia  the  prosecution  of  which  he  haa  rendered 
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services,  has  a  lien  on  the  fund  in  his  hands,  and  a  right  to 
retain  the  amount  of  his  claim. 

2.  Whether  in  a  case  where  the  refusal  to  pay  the  whole 
amount  collected  in  an  action  proceeds  from  a  demand 
made  in  good  faith,  to  retain  a  part  for  services  rendered, 
the  remedy  by  motion  to  amerce  is  proper. 

8.  How  far  the  last  question  would  be  affected  '  by  the 
consideration  that  the  attorney  made  his  release  or  discharge 
a  condition  to  the  payment  of  any  part  of  the  fund  col- 
lected. 

In  support  of  the  motion,  the  plaintiff  introduced  an  affi- 
davit of  Albro,  in  which  it  is  stated  that  he  employed  the 
defendant  and  his  brother,  to  collect  the  claim  specified  in 
the  motion;  and  at  the  time  of  retaining  them  inquired 
what  fee  they  would  charge  for  collection  ;  defendant  and  his 
partner  both  replied  that  in  ordinary  cases  their  charge  was 
five  per  cent,  of  the  amount ;  that  they  did  undertake  the  col- 
lection of  the  claim  ;  brought  suit  upon  it,  and  after  four  trials 
of  the  case  obtained  judgment,  and  the  amount  was  paid  over 
to  defendant;  that  he  (Albro)  had  paid  defendant  twenty 
dollars  on  account,  and  offered  to  make  the  whole  fee  up  to 
one  hundred  dollars,  which  defendant  declined  to  receive ; 
and  finally,,  that  plaintiff  had  assigned  the  judgment  to 
Longworth,  before  the  money  had  been  collected. 

A  paper  was  also  offered  in  evidence,  signed  by  Long- 
worth,  dated  December  24, 1857,  addressed  to  defendant,  in 
which  he  demands  of  defendant  payment  of  $516.41,  re- 
ceived by  him  for  Henry  Albro  on  a  judgment  recovered  in 
his  favor  against  John  and  William  Schergens,  and  assigned 
to  me  (Longworth),  before  payment  was  made  to  you,  less 
five  per  cent  collection  fee,  crediting  payment  already  made ; 
"  and  on  payment,  according  to  the  terms  of  this  demand, 
to  the  bearer  hereof,  he  is  authorized  in  my  name  to  give 
you  a  receipt  for  the  same."  Also,  an  aflidavit  of  James 
T.  Worthington,  in  which  it  is  stated,  that  on  the  same  day, 
December  24,  as  attorney  of  Longworth,  and  under  his  in- 
structions, he  demanded  of  the  defendant  that  he  should 
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pay  over  to  Longworth  the  amount  due  him,  over  and  above 
the  fee  claimed  by  defendant,  leaving  that  for  further  settle- 
ment ;  and  that  defendant  refused  to  pay  over  anything  to 
Longworth,  unless  the  balance  admitted  by  defendant  to  be 
due  should  be  received  in  full  settlement  by  Longworth. 

On  the  part  of  the  defendant  was  introduced  his  own  affi- 
davit in  which  it  is  stated  that,  in  conjunction  with  his 
brother,  he  was  employed  by  Albro  to  collect  in  his  behalf 
the  claim  referred  to,  without  any  express  agreement  be- 
tween the  parties  as  to  the  amount  of  the  fee  to  be  charged ; 
that  the  services  of  both  members  of  the  firm  of  R.  D.  & 
J.  H.  Handy  were  required  by  Albro,  and  were  in  fact 
given,  throughout  the  progress  of  the  case ;  that  the  services 
of  both  were  given  throughout  three  difficult  trials  of  the 
case,  occupying  three  days  each,  and  one  trial  of  right  of 
property  growing  out  of  the  same,  and  occupying  both  of 
the  attorneys  two  days ;  that  the  amount  of  time  given  by 
them  to  the  matter  was  in  all  about  thirty  days;  that  they 
succeeded  in  getting  judgment  in  favor  of  Albro  for  the 
full  amount  of  his  claim  and  costs,  viz :  $545.41,  and  col- 
lected the  same  on  the  28d  of  November,  1857 ;  and  on  the 
day  following  the  defendant  tendered  to  Albro  payment  of 
$365.41,  being  the  amount  due  him,  less  1(180,,  due  to  de- 
fendant and  his  brother  for  fees,  the  whole  fee  charged  being 
$200  ;  that  Albro  objected  to  the  amount  of  the  fee  charged, 
but  took  defendant's  check  for  the  balance  above  named, 
and  gave  a  receipt  on  account,  refusing  to  receipt  in  full ; 
that  afterward,  on  the  same  day,  Albro  returned  the  check 
and  demanded  a  return  of  his  receipt,  saying  that  Mr.  Long- 
worth  (to  whom  the  judgment  had  been  assigned)  refused 
to  take  less  than  the  whole  amount  collected ;  and  there- 
upon the  receipt  of  Albro  was  returned  to  him.  He  finally 
states  that  he  has  always  been  ready  to  pay  over  said  bal- 
ance, and  has  several  times  ofiered  so  to  do,  and  is  still  ready 
to  pay  over,  etc,  ^ 
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Wcnthington  ^  Matthews^  for  plaintiflF. 

J2.  2>.  Handy y  for  defendant. 
Spencer,  J.,  delivered  the  opinion  of  the  court. 

Since  this  proceeding  has  been  commenced,  the  defend- 
ant, under  an  order  of  the  court,  has  paid  over  to  Long- 
worth  the  amount  admitted  to  be  due  him,  leaving  still  in 
his  hands  $180,  claimed  as  his  fee ;  and  the  cause  awaits 
further  order,  and  for  the  proper  disposition  thereof  has 
been  reserved  for  the  settlement  of  the  questions  of  law  per- 
taining to  it. 

This  proceeding  is  founded  upon  the  sixth  section  of  the 
act  regulating  the  admission  and  practice  of  attorneys  and 
counselors  at  law  (3  Curwen,  2345),  which  reads  as  fol- 
lows : 

"  Every  attorney  receiving  money  for  his  client,  and  re- 
fusing or  neglecting  to  pay  the  same  when  demanded,  shall 
be  proceeded  against  in  a  summary  way,  on  motion,  before 
any  court  of  record,  either  in  the  county  in  which  judgment 
shall  have  been  rendered,  on  which  such  money  shall  have 
been  collected,  or  in  the  county  in  which  such  attorney  or 
counselor  shall  reside,  in  the  same  manner,  and  be  liable  to 
the  same  penalties,  as  sheriiis  and  coroners  are  liable  to,  for 
money  received  on  execution.''  The  law  regulating  the 
liability  of  sheriffs,  in  such  cases,  provides  that  the  "  sheriff, 
or  other  officer,  shall  on  motion  in  open  court,  and  two 
days'  notice  thereof  in  writing,  to  be  given  such  sheriff  by  the 
plaintiff,  or  his  attorney,  be  amerced  in  the  amount  of  said 
debt,  damages  and  costs,  with  ten  per  centum  thereon,  to  and 
for  the  use  of  the  said  plaintiff  or  defendant,  as  the  case  may 
be."    3  Chase,  1716,  sec.  32  ;  also  Code,  sec.  451-453. 

These  provisions,  while  they  are  intended  to  furnish  a 
summary  remedy  in  favor  of  suitors,  or  parties  to  actions, 
for  moneys  collected  by  officers  of  the  court,  or  standing  in 
that  relation,  on  proceedings  in  court,  where  the  amount  of 
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the  party's  claim  is  clearly  ascertained,  are,  nevertheless 
also  penal  in  their  character;  and  so  far,  at  least,  as  a  pen- 
alty is  asked  to  be  enforced,  must  receive  a  strict  construc- 
tion. In  Duncan  v.  Drakely^  10  Ohio,  47,  the  court  say, 
"  in  proceedings  under  the  statute  authorizing  the  amerce- 
ment of  an  officer,  great  strictness  is  required ;  and  he  who 
would  avail  himself  of  the  remedy  therein  provided,  must 
bring  himself  both  within  the  letter  and  spirit  of  the  law, 
because  the  remedy  is  summary,  and  in  its  consequences 
highly  penal.  There  is  no  trial  by  j  ury,  and  but  little,  if  any, 
discretion  is  left  to  the  court."  And  in  Webb  v.  Anspach 
et  al.  3  Ohio  St.  527,  such  proceedings  are  said  to  be  **  strict- 
issimi  jvrisJ' 

"With  regard  to  attorneys  and  counselors,  to  authorize 
such  a  summary  proceeding,  it  must  appear  that  the  rela- 
tion of  attorney  and  client  subsists  between  the  party 
making  the  motion  and  the  party  sought  to  be  charged  by 
it.  The  language  of  the  law  is,  "  every  attorney  receiving 
money  for  his  clienty  and  refusing  to  pay  the  same  when  de- 
manded, shall  be  proceeded  against  in  a  summary  way,  on 
motion,"  etc.  The  provision  does  not  extend  in  terms  to 
the  assignee  of  the  client.  Nor  is  it  natural  that  it  should. 
Between  the  assignee  and  the  attorney  the  fiduciary  relation 
of  attorney  and  client  does  not  exist— clearly  not  when  the 
money  is  received  by  the  attorney  before  notice  of  the 
assignment.  And  to  require  him,  at  his  peril,  to  determine 
the  rights  of  the  assignee,  or  an  attaching  creditor,  under 
penalty  of  amercement,  would  in  many,  if  not  in  most  cases, 
subject  an  attorney  to  great  embarrassment.  The  confidence 
between  attorney  and  client  is  mutual  and  reciprocal,  the 
client  relying  on  the  fidelity  of  the  attorney  to  pay  over  on 
demand,  and  the  attorney  depending  upon  the  justice  of  his 
client  in  making  adequate  compensation  for  his  services 
rendered.  But  where  a  judgment  has  been  assigned  by  the 
client,  there  is  no  such  mutual  confidence  subsisting  between 
the  attorney  and  assignee.  There  is  no  voluntary  relation 
whatever  established  between  them.     Assuming  the  attor- 


MARCH  TERM,  1858.  81 

Nicholas  Longworth  v.  Bobert  D.  Handy. 

ney  to  have  a  claim  upon  the  amount  collected,  for  his  just 
compensation^  the  client  may  be  well  supposed  to  know  the 
extent  and  value  of  the  services  rendered  by  the  attorney, 
and  is,  therefore,  the  fittest  person  to  settle  with  him  in  re* 
gard  to  them.  Of  these  the  assignee  can  form  but  little 
judgment,  and  the  attorney  should  not  be  thrown  upon 
him  for  settlement,  at  his  peril. 

It  seems  to  us,  therefore,  that  the  remedy  by  amercement 
was  not  intended  to  be  given  to  an  assignee  of  a  judgment, 
or  claim  for  money  collected  upon  it  by  an  attorney,  between 
whom  and  the  assignee  the  relation  of  attorney  and  client 
does  not  exist.  And  such  we  understand  to  be  the  practice 
in  the  English  courts,  where  it  has  been  held  that  the  court 
will  not  order  an  attorney  to  pay  over  a  sum  of  money  re- 
ceived by  him,  except  upon  the  application  of  the  client  tO' 
whom  the  money  is  due.  1  Nev.  &  Man.  262 ;  4  Barn.  * 
Ad.  424     Kemp  v.  Burt. 

Waiving  this  point,  however,  as  to  which  it  is  not  now^ 
necessary  perhaps  to  express  a  positive  opinion,  we  have  no- 
doubt  that  the  proceeding  to  amerce  is  so  tar  penal  in  its 
character,  as  that  it  does  not  apply  to  a  case  where-  the 
attorney  has  a  bona  fide  claim  upon  the  fund  collected,  or 
acts  in  good  faith  in  refusing  to  pay  it  over — as  for  exan^ 
pie,  where  some  other  party  makes  a  claim  upon  it.  The 
statute  undoubtedly  contemplates  a  cfise  where  the  duty  of 
the  attorney  to  pay  over  is  clear,  and  where  his  failure  to 
do  so  is  a  breach  of  the  confidence  reposed  in  him  by  his 
client. 

It  is  no  excuse  for  the  refusal  of  an  attorney  to  pay  over, 
that  his  client  refuses  to  give  him  a  receipt  on  settlement. 
His  duty  is  absolute  to  pay  on  demand,  and  the  law  imposes 
no  obligation  on  a  party  receiving  money  in  payment  to 
give  an  acquittance  for  it.  A  fortiori^  where  an  attorney 
who  has  received  nK)ney  admits  that  a  certain  portion  of  it 
justly  belongs  to  his  client,  he  has  no  right  to  refuse  to  pay 
over  such  portion,  because  of  the  refusal  of  the  client  tO' 
6 


82         SUPERIOR  COURT  OF  CINCINNATI. 

Nicholas  LongworUi  v,  Robert  D.  Handy. 

give  him  an  acquittance  for  the  whole  sum  collected,  or  oth* 
erwisQ  to  settle  his  account. 

In  the  present  case,  it  is  not  pretended  that  the  defendant, 
at  any  time,  refused  to  pay  over  to  Albro  all  that  he  ad- 
mitted to  be  due  him,  or  that  he  required  from  Albro,  in 
any  wise,  an  acquittance.  On  the  contrary,  as  appears 
from  his  own  affidavit,  which  stands  uncontradicted,  the  de- 
fendant offered  to  pay  Albro  the  amount  admitted  by 
defendant  to  be  his  due,  and  give  him  a  check  for  the 
amount,  which  was  received,  and  afterward  returned  be- 
cause Mr.  Longworth  refused  to  receive  less  than  the  whole 
amount  collected ;  and  defendant  further  insists  that  he  has 
always  been  ready  and  willing  to  pay  this  amount  to  Albro. 

It  is  claimed,  however,  that  the  defendant  refused,  upon 
an  application  of  Mr.  Longworth,  to  pay  over  to  him  the 
amount  admitted  to  be  due,  without  a  receipt  in  full  from 
him.  It  is  true,  that  had  the  defendant  made  such  payment, 
he  would  have  been  protected  in  law  from  any  claim  by  Al- 
bro. But  it  is  not  by  any  means  clear  that  he  was  .bound 
to  pay  over  anything  to  Longworth,  until  he  had  some  au- 
thority from  Albro,  or  that  he  was  bound  to  settle  with 
Longworth  at  all.  He  had  a  right,  at  least,  to  wait  until  an. 
opportunity  to  settle  with  Albro  had  occurred,  and  proved 
fruitless.  He  was  not  bound,  as  it  seems  to  us,  to  settle 
with  both  parties,  or  rather  to  have  two  settlements.  So 
far,  then,  as  the  refusal  to  pay  over  to  Longworth,  on  de- 
mand, the  admitted  balance  in  his  hands  is  concerned,  we 
do  not  see  that  such  a  want  of  good  faith  is  exhibited,  as 
requires  that  the  defendant  should  be  amerced  on  that 
ground. 

The  only  remaining,  and  indeed  the  chief  question  in  the 
case,  is  whether  the  defendant  is  culpable  for  not  paying 
over  to  Albro,  or  to  Longworth,  on  demand,  the  full  amount 
of  the  judgment  collected.  The  defendant,  it  will  be  ob- 
served, claimed  to  retain  a  certain  sum,  out  of  the  fund  col- 
lected, as  a  reasonable  compensation  for  professional  ser- 
vices rendered  in  such  collection.    Had  he  a  right  to  make 
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any  such  claim  as  against  Albro,  or  his  assignee  ?    If  he 
had,  was  the  right  exercised  in  good  faith  ? 

The  question  as  to  whether  an  attorney  at  law  in  Ohio  has 
a  lien  upon  his  client's  papers,  in  his  possession,  or  upon  the 
judgment  rendered  in  his  client's  favor,  does  not  appear  to 
be  settled  by  any  authoritative  judicial  decision.  Nor  does 
it  seem  to  us  to  be  absolutely  necessary  to  decide  it  in  the 
present  case.  The  principles,  however,  upon  which  such  a 
claim  is  made  to  rest  elsewhere,  will  aid  us  materially  in  de- 
termining the  question  in  controversy. 

80  far  as  a  lien  upon  papers  and  documents  in  the  attor- 
ney's hands  is  concerned,  it  is  well  settled,  in  the  courts  of 
common  law,  that  such  a  lien  does  exist  for  expenditures  in 
the  cause,  and  even  for  a  general  balance  due  the  attorney 
in  the  course  of  general  employment.  See  1  Poster,  340, 
Wright  v.  Cobldgh.  Such  lien,  like  any  other  at  common 
law,  depends  upon  possession  of  the  subject  of  it. 

It  seems  equally  well  settled  in  England,  and  in  some  if 
not  all  of  the  States  of  this  Union,  that  a  lien  exists  in  favor 
of  an  attorney,  upon  a  judgment  obtained  by  him,  for  the 
advancements  and  disbursements  made  by  him  in  the  pro- 
gress of  the  cause,  and  such  as  are  usually  included  in  the 
bill  of  cost«.  The  lien  thus  allowed  is  8ui  generis.  It  does- 
not  depend  upon  possession,  because  the  attorney  can  not  be 
said  in  any  sense  to  have  possession  or  exclusive  control  over 
the  judgment.  But.it  is  founded  in  the  principle  of  an 
equitable  assignment  of  an  interest  in  the  judgment,  to  the 
extent  of  the  advances  made.  To  render  it.  effectual,  as 
against  the  judgment  debtor,  it  is  necessary  for  the  attorney 
to  notify  him  of  the  extent  of  his  claim,  and  that  he  intends 
to  enforce  it.  1  Doug.  288 ;  6  T.  R.  861 ;  2  B.  4  Ad.  418 ;  22 
E.  C.  L.  113 ;  1  Poster,  340  ;  3  Caines,  165 ;  15  Vermont,  544 ; 
2  Wallace,  Jr.  479 ;  7  Harris,  95 ;  8  English  (Ark.)  198. 

But  as  to  an  assignee  of  the  judgment — he  stands  in  the 
place  of  the  assignor,  and  has  no  greater  equity  than  the  lat- 
ter has,  and  therefore  takes  subject  to  the  prior  equity  of 
the  attorney ;  so  that  as  against  him  the.  lien  exists  without 
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notice.  8  English,  198,  Sexton  v.  Pike.  And  if  he  collect 
the  money  upon  the  judgment  may  be  compelled  to  refund 
to  the  extent  of  the  lien.     Ibid. 

In  England,  and  in  some  of  the  American  States,  this  lien 
has  been  confined  to  costs  and  disbursements  incurred  or 
made  by  the  attorney  in  the  case,  and  has  not  been  extended 
to  services  rendered,  (see  cases  above  cited,)  while  in  other 
States  it  has  been  held  to  compensate  the  attorney  for  all 
his  services,  as  well  as  expenditures  in  the  case.  7  Harris, 
95 :  2  Wallace,  Jr.  479 ;  8  English,  198. 

The  reason  for  this  distinction,  between  a  claim  for  dis- 
bursements and  for  services,  undoubtedly  had  its  origin  in 
the  consideration  that  professional  services,  rendered  in  pro- 
curing the  administration  of  justice,  were  not  considered  the 
subject  of  compensation  or  reward  at  common  law.  But 
there  is  no  ground  for  any  such  distinction  in  Ohio,  nor  in 
most  of  our  sister  States.  Here  we  hold  that  such  services 
are  not  merely  honorary,  but  meritorious,  deserving  of 
recompense ;  and  hence  enforce  payment  of  them  by  suit, 
as  much  so  as  the  repayment  of  advances  made ;  and 
whether  an  attorney  expends  his  labor,  his  time,  or  his 
money,  in  securing  to  his  client  the  fruit  of  his  claim,  it 
would  seem  as  if  he  had  an  equally  just  claim  upon  that 
fruit,  for  his  recompense. 

In  ex  parte  PlUty  2  Wallace,  Jr.  479,  the  court  say,  "  we 
have  no  doubt  of  the  power  of  the  court,  where  a  fund  is 
within  its  control,  to  take  care  of  the  rights  of  the  solicitors 
who  have  claims  against  it,  whether  for  their  costs,  techni- 
cally speaking,  or  their  reasonable  counsel  fees.  We  can  re- 
gard them  in  no  other  light  than  as  meritorious  assignees  of 
a  part  interest,  and  they  are  so  regarded  in  the  English 
chancery ;"  citing  White  v.  PearcCy  7  Hare,  278,  and  other 
cases. 

In  ordinary  cases, the  attorney  relies  upon  the  judgment 
as  a  means  of  procuring  recompense  from  his  client  for 
his  services  rendered,  and  it  is  in  consonance  with  immem- 
orial usage  here  to  retain,  from  the  sum  collected,  the  am- 
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ount  of  his  reasonable  fee.  If  a  court  of  equity  will  pro- 
tect his  claim  upon  the  fund  within  its  control  for  distribu- 
tion, how  much  more  should  his  claim  upon  the  fund  be  re- 
spected when  within  his  own  possession,  and  is  acquired  bj 
his  o.wn  industry. 

HowQver  then  the  question  might  be  decided,  with  regard 
to  the  defendant's  lien  upon  this  judgment,  before  collec- 
tion, it  seems  to  us  clear,  as  well  upon  principle,  as  upon 
acknowledged  general  usage,  that  as  against  Albro,  the 
plaintiff  in  the  judgment,  the  present  defendant  had  a  right 
to  retain,  from  the  amount  collected  by  him,  a  reasonable 
fee  for  his  trouble.  Kor  is  it  any  less  clear  that  he  has  the 
same  right  to  retain  as  against  Longworth,  the  assignee  of 
Albro.  The  service  rendered  by  the  defendant  for  Albro 
was  an  entire  thing  from  the  commencement  of  the  suit 
until  it  ended  in  fruition,  by  collection  of  the  money.  Be- 
fore the  result  was  complete  Albro  assigned  to  Longworth. 
There  is  no  pretense  that  the  defendant  had  notice  of  this 
assignment,  until  the  money  had  been  collected  as  Albro's. 
Longworth  himself  allowed  it  to  be  so  collected.  The 
equity  of  the  defendant  to  retain  for  his  services  was  at  least 
equal  to  that  of  Longworth  under  the  assignment,  and  was 
accompanied  by  actual  possession.  No  action  at  common 
law  could  have  been  maintained  by  Longworth  against  the 
defendant,  and  he  could  have  no  better  equity  against  him 
than  Albro  had. 

Holding  that  the  defendant  had  a  right  to  retain  a  reason- 
able fee,  the  only  remaining  inquiry  is  whether  it  has  been 
exercised  in  good  faith.  If  so,  the  motion  to  amerce  must 
fail,  and  the  plaintiff  be  remitted  to  his  action.  The  court 
is  not  called  upon,  in  this  summary  way,  to  fix  the  measure 
of  compensation  as  between  attorney  and  client,  further  than 
to  ascertain  whether  the  claim  of  the  former  is  made  in 
good  faith.  The  rule  applicable  to  such  cases  is  stated  in 
Balsbaugh  v.  FrazeVy  7  Harris,  99,  thus :  "  An  attorney,  who 
has  money  in  his  hands  which  he  has  recovered  for  his  client, 
may  deduct  his  fees  from  the  amount,  and  payment  of  the 
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balance  is  all  that  can  be  lawfully  demanded.  If  tbe  client 
is  dissatisfied  with  the  sum  retained,  he  may  either  bring 
suit  against  the  attorney,  or  take  a  rule  upon  him. 
In  the  latter  case,  the  court  will  compel  immediate  justice, 
or  inflict  summary  punishment  on  the  attorney,  if.  the 
sum  retained  be  such  as  to  show  a  fraudulent,  intent. 
But  if  the  answer  to  tbe  rule  convinces  the  court  that 
it  was  held  back  in  good  faith,  and  believed  not  to  be  more 
than  an  honest  compensation,  the  rule  will  be  'dismissed, 
and  the  client  remitted  to  a  jury  trial.'* 

The  case  before  us  does  not  disclose  any  fraudulent  or 
wrongful  intent  on  the  part  of  the  defendant.  The  fee  is 
seemingly  very  large,  in  proportion  to  the  benefit  derived  by 
Albro,  or  his  assi/i^nee,  from  the  services  rendered ;  yet  we 
oan  not  say  that  it  is  clearly  disproportioned  to  the  labor  per- 
formed. Thirty  days  are  said  to  have  been  spent  by  the  de- 
fendant and  his  associate,  in  managing  the  cause.  If  well 
employed,  the  fee  charged  would  not  be  deemed  extravagant. 
It  may  or  may  not  be  that  so  much  time  and  labor  were 
necessary  to  its  proper  management.  On  this  point  we 
have  no  evidence  on  either  side,  and  are  not  called  upon  to 
pronounce.  It  is  enough  that  the  defendant  has  shown  his 
claim  to  be  made  with  an  honest  belief  in  its  justice.  This 
is  sufiicient  to  shield  him  from  an  amercement.  The  mo- 
tion, therefore,  should  be  dismissed,  leaving  the  plaintifi'  to 
pursue  such  other  remedy  as  he  may  deem  proper. 

Motion  to  amerce  overruled. 


■♦♦^ 


Jambs  M .  Martin  v.  William  H.  Gatlb. 

(No.  8,262.) 

1.  Tbe  action  of  the  court  upon  the  answer  of  a  garnishee  is  regulated  by 
sec.  217  of  the  code,  and  is  limited  to  requiring  him  to  pay  money  or 
deliver  property.  It  must  appear  that  he  owes  money  to,  or  has  in  hand 
property  of,  the  defendant  to  authorize  an  order  for  payment  or  delivery  • 
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If  there  is  a  qaeetion  to  be  decided,  whether  of  law  or  fact,  as  to  the 
liability  of  the  garnishee,  it  is  not  to  be  disposed  of  on  a  summary  mo- 
tion. In  such  a  case  the  plaintiff  will  be  left  to  the  remedy  prescribed 
by  sec.  218  of  the  code,  which  authorizes  an  action  by  the  plaintiff 
against  the  garnishee,  if  the  disclosure  made  by  the  latter  is  not  satis- 
factory. 
2.  Therefore,  an  order  will  not  be  made  requiring  the  garnishee  to  pay  the 
current  weekly  wages  of  the  defendant,  not  due  at  the  time  of  the  service 
of  the  attachment,  but  which  became  due  afterward;  much  less,  subse- 
quent wages,  paid  in  advance  by  the  garnishee  to  the  defendant,  as  the 
only  condition  on  which  he  would  continue  in  his  employment;  to 
which,  if  done  in  good  faith,  as  the  necessary  means  of  providing  a  live- 
lihood for  his  family,  it  aeemSj  there  is  no  legal  objection. 

Special  Term. — The  plaintiff  obtained  an  attachment 
against  the  property  of  defendant,  and  on  February  3, 1858, . 
caused  Clayton  &  Jenkins  to  be  summoned  as  garnishees. 
On  the  same  day  they  file  an  answer,  showing  that  Gayle  is 
in  their  employ  at  the  weekly  wages  of  $18,  which  had  been 
paid  up  to  the  previous  Saturday  night.  On  the  8th  of 
March,  1858,  they  filed  a  further  answer,  stating  that,  at  the 
end  of  the  week  during  which  the  garnishment  was  served, 
Gayle  left  their  employment,  on  the  ground  that  he  could 
not  support  his  family  without  payment  of  his  weekly 
wages,  and,  thereupon,  to  secure  his  services,  they  agreed  to 
pay,  and  did  pay  him  his  wages,  for  a  week  in  advance,  and 
have  since  continued  to  do  the  same  from  week  to  week.  It 
is  also  stated  in  the  answer  that  Gayle  has  a  family  depend- 
ent for  support  on  the  earnings  of  his  labor.  Gayle,  it  is 
stated,  while  employed  and  earning  wages  in  this  city,  has 
his  family  in'fTewport,  Kentucky,  and  that  is  considered  his 
place  of  domicil. 

Upon  these  facts  a  motion  is  made  on  one  side  that  the 
garnishees  pay  money  into  court,  and,  on  the  other,  that 
they  be  discharged. 

Lee  ^  Fisher^  for  plaintiff. 
Flamen  Bally  for  defendant. 


J 
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Gholson,  J.  The  action  of  the  court  upon  the  answer  of 
a  garnishee  is  regulated  by  sec.  217  of  the  code,  and  it  is 
limited  to  requiring  him  to  pay  money  or  deliver  property. 
It  must  appear  that  he  owes  money  to,  or  has  in  hand  prop- 
erty of,  the  defendant,  to  authorize  an  order  for  payment  or 
delivery.  If  there  is  a  question  to  be  decided,  whether  of 
law  or  fact,  as  to  the  liability  of  the  garnishee,  it  certainly 
is  not  to  be  disposed  of  on  a  summary  motion.  In  such  a 
case  the  plaintiff  will  be  left  to  the  remedy  prescribed  by 
sec.  218  of  the  code,  which  authorizes  an  action  by  the 
plaintiff  against  the  garnishee,  if  the  disclosure  made  by  the 
latter  is  not  satisfactory. 

Admitting  that  a  creditor  might  reach,  by  attachment, 
the  current  weekly  wages  of  a  debtor,  accruing  after  the 
service  of  an  attachment,  I  feel  entirely  clear  that  he  can 
not  compel  the  debtor  to  remain  in  the  service  of  the  gar- 
nishees ;  and  if  the  latter,  anxious  to  secure  the  services  of 
the  debtor,  hold  out  the  inducement  of  paying  in  advance, 
I  see  no  legal  objection  to  such  a  step,  when  taken  in  good 
faith.  If,  in  this  mode,  the  debtor  accumulates  a  fund 
which  should  be  appropriated  to  the  payment  of  debts,  the 
law  provides  other  remedies.  This  view  disposes  of  the 
wages  accruing  since  the  first  week ;  they  have  been  once 
paid  to  the  debtor,  and  if  the  plaintiff  can  enforce  another 
payment,  in  my  view,  it  is  at  least  so  far  doubtful  that  he 
must  resort  to  his  action. 

As  to  the  wages  for  one  week  which  may  be  supposed  yet 
to  remain  in  the  hands  of  the  garnishees,  amounting  to  the 
sum  of  $18,  this  amount  became  due  after  the  service  of  the 
garnishment,  and,  indeed,  after  filing  the  first  answer  of  the 
garnishees.  It  had  been  partly  earned  by  the  debtor,  but 
was  not  due,  and  the  question  is,  whether  it  was  so  clearly 
the  subject  of  attachment  that,  on  the  admission  of  the  facts 
by  the  garnishees,  its  payment  ought  to  be  ordered. 

It  is  the  provision  of  sec.  217,  that,  "  if  the  garnishee 
appear  and  answer,  and  it  is  discovered  on  his  examination, 
that  at,  or  after  the  service  of  the  order  of  attachment  and 
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notice  upon  him,  he  was  possessed  of  any  property  of  the 
defendant,  or  was  indebted  to  him,  the  court  may  order  the 
delivery  of  such  property,  and  the  payment  of  the  amount 
owing  by  the  garnishee  into  the  court/'  But  this  provision  is 
not  intended  to  extend  the  operation  or  effect  of  sec.  194 
of  the  code,  which  regulates  what  property  may  be  attached, 
and  sec.  205,  which  prescribes  how  far  a  garnishee  shall 
stand  liable  to  the  plaintiif.  By  the  latter  section,  the  gar- 
nishee is  to  stand  liable  ^^  for  all  property,  moneys  and  credits 
in  his  hands,  or  due  from  him  to  the  defendant,  from  the 
time  he  is  served  with  the  written  notice,''  to  answer  in  the 
attachment  proceeding.  It  would  be  difficult  to  show  that 
the  current  week's  wages,  being  earned  by  the  debtor,  was 
money  due  from  the  time  of  the  service  of  the  notice.  What 
operation,  then,  it  may  be  asked,  can  be  given  to  the  words^ 
"or  after,"  in  sec.  217  of  the  code  ?  It  is  sufficient  to  say 
that  a  reasonable  effect  may  be  given  by  supposing  that  they 
were  intended  to  embrace  the  case  of  debts  not  payable  until 
after  service  of  the  notice — ^^debitum  in  prcesentiy  solvendum 
infuturoJ'  This,  in  view  of  an  order  of  payment,  was  ma- 
terial. The  answer  might  show  a  debt  due,  but  not  paya- 
ble.    The  order  might  be  made  after  it  became  payable. 

I  am  not,  therefore,  satisfied  that  the  plaintiff,  by  his 
attachment,  acquired  any  right  to  the  current  week's  wages 
of  the  debtor,  and  have  come  to  the  conclusion  that  justice 
to  the  garnishee  and  debtor  requires  that  the  question  should 
not  be  decided  upon  a  summary  motion,  and  that  the  plain- 
tiff, if  he  insists  on  the  claim,  must  bring  an  action,  in  which 
the  rights  of  all  parties  can  be  settled. 

In  the  view  I  have  taken,  it  is  not  necessary  that  I  should 
refer  to  the  provision  in  sec.  467  of  the  code,  as  to  exemp- 
tion of  the  earnings  of  a  debtor  from  an  order  in  a  proceed- 
ing in  aid  of  execution.  By  reference  to  the  first  section  of 
the  chapter  of  the  code  on  that  subject,  it  will  be  seen  to 
have  a  more  extensive  operation  than  the  corresponding 
section  of  the  attachment  provisions.  It  extends  to  any 
interest  the  debtor  may  have  "in  any  money  contracts, 
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claims  or  choaes  in  action  doe,  or  to  become  dae  to  him; 
and  the  fact  that  the  exemption  of  wages  necessary  for  the 
support  of  a  family,  appears  in  this  part  of  the  code,  and  as 
applicable  to  sach  a  proceeding,  and  nowhere  else,  may  find 
in  this  consideration,  a  satisfactory  explanation. 

For  these  reasons,  I  decline  making  either  of  the  orders 
asked.  There  is  no  admission  of  indebtedness  to  authorize 
an  order  on  the  garnishee,  and  I  could  not,  even  if  inclined, 
discharge  him  from  the  liability  to  an  action  provided  iu 
the  code. 


John  B.  Purcell  v.  Nicholas  Goshorn  and  Lorenia  Gos- 
horn, HIS  Wife. 

(No.  6,505.) 

1.  The  law  requires  for  the  divesting  the  title  of  a/«m«  eovert  to  real  estate, 
an  acknowledgment  in  a  prescribed  form  of  a  deed  of  conveyance,  with 
apt  words  to  pass  the  legal  estate ;  an  omission  or  defect  in  either  part  of 
the  instrument,  constitutes  such  want  of  conformity  with  the  laws  of  the 
State,  as  justifies  the  remedy  for  the  correction  of  the  same,  contem- 
plated by  art.  2,  sec.  28,  constitution  of  Ohio,  and  famished  by  the 
act  of  the  general  assembly  of  April  17,  1857,  amendatory  of  the  act  of 
March  22,  1849. 

2.  The  statute  referred  to,  is  authorized  by  the  constitution  of  the  State  of 
Ohio,  and  is  not  in  conflict  with  the  constitution  of  the  United  States. 

3.  The  omission  of  the  name  of  the  wife,  as  one  of  the  grantors,  in  the  body 
of  the  deed,  contrary  to  the  manifest  intention  of  the  parties,  by  mis- 
take, will  be  relieved  against. 

Special  Term. — Proceeding  for  the  correction  of  a  mistake 
in  the  deed  of  a  married  woman.  The  decision  states  the  facts 
sufficiently. 


Worthingion  ^  Matthews^  for  plaintiff. 
Mills  ^  Hoadly^  for  defendant. 
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Gholson,  J.  This  action  baa  been  submitted,  as  well  upon 
certain  issues  of  fact  as  upon  demurrer  to  certain  defenses 
stated  in  tbe  answer  of  the  defendant,  Lorenia  Gosborn. 
The  decision  of  the  case  depends  upon  the  legal  efiect  of 
facts  found  upon  the  evidence,  or  aclmitted  by  the  pleadings. 
These  facts,  as  I  find  them,  are  substantially  as  follows: 
On  the  13th  of  April,  1828,  !£7icholas  Goshom  and  Lorenia, 
his  wife,  executed  and  delivered  to  Edward  Fenwick  what 
purported  to  be  a  deed,  and  which  was  acknowledged  as  re- 
quired by  the  statute  then  in  force.  The  instrument  con- 
tained a  description  of  a  certain  lot  of  land  in  the  city  of  Cin* 
cinnati,  of  which  the  defendants  were  in  possession,  the  same 
belonging  to  Lorenia  Goshom,  in  her  own  right  in  fee  simple ; 
the  interest  of  Nicholas  Goshom  being  only  as  tenant  for  life, 
in  his  right  as  husband.  Edward  Fenwick  had  purchased 
this  lot  of  land  of  Nicholas  Goshom,  for  $1,218.75,  its  then 
estimated  value;  and  he  intended  to  buy,  and  Nicholas 
Goshom  intended  to  sell,  the  fee  simple  interest,  it  being 
the  intention  of  the  parties  that  the  agreement  should  be 
completed  by  the  payment  of  the  purchase  money,  and  the 
execution  and  delivery  of  a  deed  of  conveyance  from 
Nicholas  Goshorn  and  Lorenia  Goshorn.  Lorenia  Goshorn, 
at  the  request  of  her  husband,  signed  and  sealed  the  instru- 
ment of  writing  purporting  to  be  such  deed  of  conveyance, 
and  afterward  acknowledged  the  same,  as  if  it  were  a  deed 
of  conveyance ;  but  did  not,  in  any  other  form  contract  with 
Edward  Fenwick.  Both  the  said  Nicholas  Goshorn  and 
Lorenia  Goshorn,  by  the  execution  and  acknowledgment 
of  said  instrument,  intended  to  convey  to  the  said  Edward 
Fenwick,  not  only  the  interest  of  the  said  Nicholas,  but  the 
estate  and  interest  of  the  said  Lorenia.  This  intention 
is  shown,  not  only  by  inference  from  the  acts  of  the  parties 
not  evidenced  by  writing,  but  by  the  language  of  the  instru- 
ment, tne  same  describing  as  the  interest  sold  intended  to  be 
conveyed,  "  all  the  estate,  right,  title  and  interest  of  them, 
the  said  Nicholas  Goshom  and  Lorenia,  his  wife,"  in  the  lot 
of  land  described.    The  instrument  does  not,  in  the  granting 
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clause,  join  the  name  of  Lorenia  Goshorn  with  that  of 
Nicholas  Goshorn,  and  for  that  reason  alone,  while  the  in- 
strument is  a  deed  good  and  effectual  as  to  Nicholas  Goshorn, 
it  is,  as  to  Lorenia  Goshorn,  defective,  and  not  a  conveyance 
of  her  estate.  The  not  so  joining  the  name  of  Lorenia 
Goshorn  with  that  of  Nicholas  Go^orn,  was  a  mistake  on 
the  part  of  the  scrivener  who  wrote  the  instrument;  and  it 
was  executed  and  acknowledged,  and  the  consideration  was 
paid  and  received  in  ignorance  of  any  such  mistake,  and  in 
the  belief  and  with  the  intention  that  it  was,  and  should  be 
a  valid  and  operative  deed  to  convey  the  estate  of  Lorenia 
Goshorn ;  and  the  estate,  interest,  claim  or  demand  thus  ac- 
quired by  Edward  Fenwick,  and  whether  limited  as  a  con- 
veyance of  the  legal  estate  of  Nicholas  Goshorn,  or  em- 
bracing a  demand  or  claim  for  a  correction  of  the  mistake 
against  Lorenia  Goshorn,  is  now  held  by  the  plaintiff,  John 
B.  Purcell.  This  action  is  brought  to  obtain,  by  a  proper 
conveyance,  the  title  of  Lorenia  Goshorn. 

It  appears,  as  a  part  of  the  history  of  this  case,  found  in 
the  reports  of  our  supreme  court,  that  on  the  17th  day  of 
June,  1845,  a  bill  in  equity  was  filed  by  the  plaintiff  against 
the  defendants,  to  obtain  the  same  relief  asked  in  this  action. 
That  suit  was  decided  by  the  supreme  court  at  the  Decem- 
ber term,  1848,  and  is  reported,  17  Ohio,  105.  It  was  held 
by  the  supreme  court  that  such  a  defective  conveyance  gave 
no  claim  against  the  wife ;  that  there  was  no  jurisdiction  in 
equity  to  relieve,  in  such  a  case,  against  a  married  woman. 
Shortly  after  this  decision,  and>  it  may  be  added,  in  conse- 
quence of  it,  on  the  22d  March,  1849,  the  act  "  to  give  addi- 
tional security  to  land  titles  in  this  State,'^  was  passed. 
That  act  provides  (and  its  language  in  this  connection  is  im- 
portant): **  That  the  several  courts  of  chanceryin  this  State  shall 
be  authorized  and  empowered  to  correct,  amend  and  relieve 
against  any  errors,  mistakes  or  defects  occurring  in  the  deed 
or  other  conveyance  of  any  husband  and  wife,  hereafter  to  be 
executed,  and  intended  to  convey  or  incumber  the  lands  or 
estate  of  the  wife,  or  her  right  of  dower  in  the  lands  of  her  bus- 
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band,  in  the  same  manner  and  to  the  same  extent  as  the  said 
conrts  are,  or  shall  be,  authorized  or  empowered  to  correct 
errors,  mistakes  or  defects,  in  the  deeds  or  conveyances  of  any 
other  persons/'     Swan  Stat.  314. 

It  will  be  observed  that  the  act  of  22d  March,  1849,  is  pros. 
spective.  I  think  it  was  intended  to  provide  for  such  cases 
as  the  present  that  might  afterward  occur ;  but  existing  cases, 
or  such  as  had  occurred,  it  certainly  did  not  afiect.  The  legis- 
lature, at  that  time,  very  probably  supposed  that  it  was  not 
politic  or  wise  to  make  the  legislation  on  the  subject  retro- 
spective. In  1851,  the  present  constitution  of  the  State  was 
adopted;  and  section  28  of  article  II  provides  that  *'  the  general 
assembly  shall  have  no  power  to  pass  retroactive  laws,  or 
laws  impairing  the  obligation  of  contracts;  but  may,  by 
general  laws,  authorize  courts  to  carry  into  effect,  upon  such 
terms  as  shall  be  just  and  equitable,  the  manifest  intention 
of  parties  and  oflBicers,  by  curing  omissions,  defects  and  errors 
in  instruments  and  proceedings,  arising  out  of  their  want  of 
conformity  with  the  laws  of  this  State." 

In  1857,  by  an  act  passed  April  17, 1857,  vol.  54, 199;  the 
act  of  22d  March,  1849,  was  amended  by  adding  before  the 
word  **  hereafter,"  the  words  "  heretofore,  or,"  thus  giving  to 
the  act  a  retrospective  operation,  and  clearly,  I  think,  reach- 
ing the  present  case,  if  it  be  such  a  retroactive  law,  as  is 
authorized  by  the  section  of  the  constitution  which  has  been 
cited.  The  question,  then  is,  whether  there  be  an  omission, 
defect  or  error  in  the  instrument  executed  by  the  parties, 
contrary  to  their  manifest  intention,  and  whether  the  omis- 
sion, defect  or  error,  arises  from  such  instrument  not  being  in 
conformity  with  the  laws  of  the  State  ?  If  there  be  such  an 
omission,  defect  or  error,  then  the  constitution  very  clearly 
intends  that  it  may  be  cured  by  the  action  of  a  court,  under 
a  general  law  passed  for  the  purpose,  notwithstanding  the 
prohibition  against  retroactive  laws. 

To  ascertain  the  character  of  the  omission,  defect  or  error, 
in  the  view  of  both  the  legislative  enactment  and  the  pro- 
vision of  the  constitution,  we  need  not  go  beyond  the  class  of 
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cases  analogous  to  the  preseut  In  10  Ohio,  305,  Carr  v.  Wil- 
Kaww, the  matter  is  fully  explained.  "A  deed  which  is  in- 
tended to  convey  the  legal  estate,  but  which  is  so  imperfectly 
executed  as  to  fail  of  effecting  that  object,  is  deprived  of  the 
character  of  a  conveyance,  but  may  be  treated  as  an  agree- 
ment to  convey,  and  a  resort  may  be  had  to  chancery,  for 
the  purpose  of  enforcing  it,  and  compelling  a  specific  per- 
formance ;  or  a  bill  may  be  filed  for  the  purpose  of  rectifying 
the  mistake,  when  the  original  deed  as  reformed  will  take 
the  place  of  the  conveyance  which  would  otherwise  be  decreed 
by  the  court.  In  either  case,  however,  the  complainant  has 
only  an.  equity,  and  is  obliged,  on  this  account,  to  go  from  a 
court  of  law  to  a  court  of  chancery.  This  is  the  general 
principle,  but  the  question  now  intended  to  be  presented  is 
one  of  more  particularity.  It  is  whether  the  deed  of  a  feme 
covert^  not  executed  according  to  the  statute  may  be  regarded 
as  an  agreement  to  convey,  the  specific  performance  of  which 
will  be  decreed  against  her^  or  whether  a  deed,  so  imperfect, 
may  be  rectified  so  as  to  bind  her  right."  *  ♦  *  * 
*'  Our  statute  prescribes  the  mode  in  which  a  married  woman 
may  execute  a  conveyance  of  her  land.  It  directs  that  she 
and  her  husband  shall  join  in  the  conveyance,  and  if  this  ^ 
provision  is  not  complied  with,  then  the  deed  stands  as  it 
would  at  common  law,  absolutely  void  and  inoperative  as  to 
her;  and  if  a  deed,  the  body  of  which  was  defective,  was  still 
to  be  treated  as  an  agreement  to  convey,  or  as  an  imperfect 
conveyance,  other  provisions  of  the  statute  equally  essential 
would  be  disregarded.  The  acknowledgment  and  separate 
examination  would  not  be  to  such  an  instrument  as  the  law 
contemplates." 

From  the  remarks  which  have  been  quoted,  and,  I  think, 
according  to  the  plain  and  ordinary  meaning  of  the  wcirds 
"  omission,"  "  defect,"  "  error,"  they  must  apply  as  well  to  the 
body  of  an  instrument,  intended  by  a  married  woman  to 
operate  as  a  conveyance,  as  to  the  prescribed  forms  attend- 
ing its  execution  and  acknowledgment.  If  there  be  one 
witness  instead  of  two,  or  the  separate  examination  of  the 
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wife,  though,  in  fact,  had,  be  not  certified,  it  is  no  more  an 
omission,  defect  or  error,  than  the  leaving  out  words  of  in- 
heritance, or,  as  in  this  case,  and  in  the  case  of  Carr  v.  WU- 
liamSj  the  omission  to  join  the  wife  in  the  granting  clause. 

The  law  requires,  for  the  divesting  the  title  of  afenu  covert ^ 
an  acknowledgment  in  a  prescribed  form  of  a  deed  of  con,- 
veyance,  with  apt  words,  to  pass  the  legal  estate;  and,  as  is 
clearly  shown  in  the  authority  cited,  an  omission  or  defect, 
in  either  respect,  is  not  in  conformity  with  the  laws  of  the 
State.  The  act  is,  therefore,  such  a  retroactive  law  as  may 
be  passed  under  the  present  constitution  and  was  clearly  au- 
thorized by  the  former.    2  Ohio  Ststte,  152  and  431. 

The  same  argument  which  shows  that,  in  this  case,  there 
is  an  omission  or  defect  to  be  cured,  demonstrates  that  the 
act  of  the  legislature  allowing  it  to  be  done,  does  not  violate 
the  constitution  of  the  United  States  by  impairing  the  obli- 
gation of  a  contract.  The  object  of  the  act  is  to  enforce,  not 
to  impair  the  obligation  of  the  contract.  It  rather  creates 
an  obligation  where  none  existed  before,  than  destroys  one 
already  existing.  It  may,  with  more  propriety,  be  claimed 
that  the  act  divests  what  might  be  regarded  as  vested  rights. 
Not  more  than  one  year  ago  Lorenia  Goshorn  might  have 
been  regarded  as  legally  entitled  to  an  estate,  in  reversion, 
of  great  value  to  be  possessed  by  herself  or  her  heirs,  and 
now,  by  the  insertion  of  two  words  in  an  act  of  the  legislature, 
she  is  substantially  divested  of  that  estate,  and  under  the 
judgment  of  the  court,  which,  but  for  this  change  in  the  act, 
could  not  have  been  rendered,  it  is  to  be  vested  in  the  plaintiff*. 
But  it  is  very  clearly  settled  that  the  legislature  may  give  a 
remedy  on  a  contract  founded  on  a  valuable  consideration, 
when  no  remedy  exists,  and  may  authorize  a  suit  when 
justice  and  good  conscience  so  require,  and  this  does  not  im- 
pair the  obligation  of  the  contract,  nor  conflidt  with  the 
federal  constitution.  1  Ohio  State,  862-368.  "  It  is  clear," 
says  the  supreme  court  of  the  United  States, ''  that  this  court 
has  no  right  to  pronounce  an  act  of  the  State  legislature  void, 
as  contrary  to  the  constitution  of  the  United  States,  from  the 


\ 


96         SUPERIOR  COURT  OF  CINCINNATI. 

Wm.  B.  Probasco  v.  Brooks  Johnson  et  al. 

mere  fact  that  it  divests  antecedent  vested  rights  of  property.* 
Watson  V.  Mercer^  8  Peters,  88,  110.  And,  in  the  strong 
language  of  Parker,  C.  J.,  "  the  truth  is,  there  is  no  such 
thing  as  a  vested  right  to  do  wrong ;  and  a  legislature  which* 
in  its  acts,  not  expressly  authorized  by  the  constitution, 
limits  itself  to  correcting  mistakes,  and  to  providing  re- 
medies for  the  furtherance  of  justice,  can  not  be  charged  with 
violating  its  duty,  or  exceeding  its  authority.-'  16  Mass. 
273.    Foster  v.  Essex  Bank. 

In  view  of  these  principles,  which  must  control  my  de- 
cision upon  the  facts  found  or  admitted,  there  will  be  a  judg- 
ment for  the  plaintiff,  giving  the  relief  asked. 

Decree  for  plaintiff. 


Wm.  B.  Probasco  v.  Brooks  Johnson  et  al. 

(No.  7,937.) 

1.  No  equitable  lien  exists  in  Ohio,  upon  real  estate,  by  tbe  deposit  of  title 
deed,  although  accompanied  with  the  declaration  by  parol  of  such  a  pur- 
pose for  which  the  deposit  was  made. 

2.  In  England  and  elsewhere,  when  such  an  equity  is  recognized,  it  exists 
only  when  an  advance  is  made  upon  the  faith  of  the  deposit;  never  to 
secure  a  precedent  debt,  or  to  create  a  trust  by  which  a  lien  could  enure 
to  the  benefit  of  prior  creditors. 

Special  Term. — On  demurrer  to  petition. 

The  plaintiff  claims  to  subject  certain  real  estate  in  the 
city  of  Cincinnati,  to  the  satisfaction  of  certain  debts  due 
by  the  defendants  to  him,  individually,  and  as  trustee  for 
other  parties.  He  sets  up  a  lien  upon  the  property,  which 
he  asks  to  be  enforced,  and  that  a  sale  may  be  decreed,  for 
the  benefit  of  all  interested  in  the  common  fund. 

His  lien,  as  he  avers  in  his  petition,  arises  on  the  deposit, 
by  the  defendants  of  their  title  deed  to  the  property,  accom- 
panied with  the  declaration,  by  parol,  of  the  purpose  for 
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which  the  debtors  made  the  deposit  with  the  plaintiff.  No 
evidence,  in  writing,  of  the  existence  of  the  lien,  or  its  orig- 
inal creation,  is  claimed.     The  defendants  demar. 

W.  B.  Probnsco  ^  Durbin  Ward^  for  plaintiiF. 
Smith  ^  lAme,  for  defendants. 

Storer,  J.  The  question  meets  us  at  the  threshold  of  this 
case,  whether  any  valid  lien  exists  which  can  be  enforced 
by  decree. 

The  rights  of  the  plaintiff,  and  those  whom  he  represents, 
depend  solely  upon  the  deposit  of  the  title  deed  to  the  land 
sought  to  be  subjected,  accompanied  by  the  parol  agreement 
that  it  was  thereby  intended  a  lien  should  be  created. 

Equitable  mortgages  by  the  deposit  of  title  deeds,  have 
been,  for  more  than  a  century,  held  to  be  valid  in  the  Eng- 
lish courts. 

The  first  case  we  find  in  the  books  is  reported  in  2  Ver- 
non, 618,  Hales  v.  Van  Berchem,  where  Lord  Chancellor 
Cowper  held  the  doctrine  rather  vaguely ;  but  in  Russd  v., 
Bussdj  1  Brown's  Ch'y  Cases,  269,  Lord  Loughborough 
directed  that  the  pledge  of  a  lease  should  be  carried'  into* 
effect.  "  It  is,"  said  he,  "  a  delivery  of  the  title  to  the  plain- 
tiff for  a  valuable  consideration.  The  court  has  nothing  to 
do  but  to  supply  the  legal  formalities ;  in  all  these  cases,  the* 
contract  is  not  to  be  performed,  but  is  executed.'* 

The  rule  thus  stated  has  become  the  settled  law  in  Eng- 
land, and,  though  it  has  often  been  doubted  and  restricted, 
no  chancellor  has  held  that  it  did  not  exist. 

Lord  Eldon,  in  ex  parte  Coming^  9  Vesey,  117,  doubted 
the  propriety  of  the  doctrine,  tending,  as  it  necessarily  did, 
to  repeal,  virtually,  the  statute  of  frauds ;  but  the  policy  of 
the  law,  as  expounded  by  the  English  courts,  has  been  to 
give  efficacy  to  all  such  liens;  so  that  it  would  seem,  at  this 
day,  the  point  is  "  res  adjudicata.'^ 
7 
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We  must  not  forget,  however,  the  reason  on  which  the 
English  rule  is  founded. 

The  possession  of  the  title  deeds,  in  England,  is  evidence 
of  ownership,  as  no  one  is  supposed  to  have  the  right  to  re- 
tain them,  unless  he  had  a  legal  or  equitable  claim  to  the 
estate  tbey  conveyed.  Hence  it  is  that  the  original  transfers 
of  title,  whether  by  grant  or  deed,  pass  to  the  alienee,  when 
the  property  is  sold;  and  their  examination  by  the  solicitor 
of  the  parties  is  a  prerequisite  to  every  sale.  This  arises 
from  the  fact  that,  except  in  the  counties  of  Middlesex  and 
York,  there  are  no  registries,  where  search  can  be  made  to 
ascertain  the  titles  to  lands,  with  the  exception  of  copy-hold 
titles,  which  are  always  to  be  found  recorded  in  the  manor 
courts.  The  only  security  which  the  purchaser,  conse- 
quently, has,  for  the  validity  of  any  title  in  his  grarltor,  is 
the  exhibition  of  the  deeds  which  establish  it. 

In  the  United  States,  the  reason  of  the  rule  does  not  exist. 
Our  system  of  registry  dispenses  with  the  necessity  of  any 
exhibition  of  title  deeds,  and  supplies  all  the  evidence  to 
protect  both  vendor  and  vendee.  It  furnishes  at  once  a 
true  statement  of  the  present  condition  of  all  legal  rights  to 
land,  and  if  the  original  conveyance  is  ever  lost  or  destroyed, 
a  copy  from  the  record  is  received  as  an  equivalent. 

"We  might,  therefore,  ask  the  question  whether  the  Eng- 
Ush  rule  can  be  allowed  under  our  system  of  jurisprudence. 

We  have  examined  all  the  cases  that  we  could  find  where 
the  subject  has  been  referred  to,  and  are  satisfied  the  weight 
of  authority,  as  is  certainly  the  reason  of  the  rule,  is  against 
the  English  decisions. 

Mr.  Greenleaf,  in  his  note  to  Cruise,  vol.  2,  sec.  20,  says : 
'^No  case  is  found  in  the  United  States  in  which  the  doc- 
trine has  been  actually  administered,  though  in  several 
cases  it  has  been  adverted  to;''  and  Chancellor  Kent  speaks 
with  much  hesitation  as  to  the  introduction  of  the  rule,  4 
Comm.  150, 151.  2  John.  Ch.  608,  Berry  v.  Mat.  Ins.  Co.  So, 
also,  does  Judge  Story  express  his  opinion,  2  Eq.  Jur.  sec. 
1,020. 


MARCH  TERM,  1858.  99 

Wm.  B.  Probasco  v.  Brooks  Johnson  et  al. 

Yet  there  have  been  several  adjudications  in  our  sister 
States,  all  of  which  we  have  examined.  The  assistant  vice 
chancellor  of  New  York,  in  2  Sandf.  Ch.  10,  BockweU  v. 
Hobby^  applied  the  rule,  without  any  exception,  making  no 
distinction  between  the  condition  of  the  landholder  in  Eng- 
land and  in  this  country,  which,  it  seems  to  us,  is  in  direct 
contravention  of  the  reasoning  in  2  John.  Ch.  603,  already 
referred  to,  where  Chancellor  Kent  intimated  very  clearly 
what  his  opinion  would  be  if  the  point  was  directly  before 
him. 

In  10  Smeades  and  Marshall,  426,  WtUiams  v.  Stratton^ 
Judge  Sharkey  held  that  an  equitable  mortgage  might  be 
made  by  the  deposit  of  the  title  deeds  ;  but,  he  remarked, 
all  the  title  deeds  must  be  left  at  the  time.  ^'  Such  equita- 
ble  lifens,"  he  said,  "  have  met  with  very  decided  opposition 
in  England;  but  it  is  admitted,  on  all  hands,  that  they 
should  not  be  extended  beyond  their  present  limit ;  they 
are  in  direct  opposition  to  the  statute  of  frauds,  in  regard  to 
which  we  will  create  no  exceptions." 

We  have  a  reference  to  the  case  of  Wdah  v.  Usher ^  2  HilFs 
Ch.  [S.  Car.]  166,  where  it  is  said  the  doctrine  was  recog- 
nized ;  but  we  can  not  find  the  report,  and  are  not  able,  there^ 
fore,  to  state  what  was  actually  decided. 

On  the  other  hand,  the  rule  is  expressly  denied  in  8  Pen^ 
rose  &  Watts,  239,  Bowers  v.  Oyster^  and  3  Barr,  233,  ShiU 
V.  Dieffenbaeh. 

The  court  of  appeals  of  Kentucky,  in  8  B.  Munroe,  437, 
Vanmeter  v.  McFaddin^  in  a  very  decided  manner  rejected 
the  English  rule,  as  contrary  to  the  spirit  of  the  registry  act^ 
and  effectually  annulling  the  statute  of  frauds. 

A  review  of  the  cases  has  fully  satisfied  us  that  there  is 
no  necessity,  in  this  State,  for  the  recognition  of  the  prin- 
ciple to  which  we  have  alluded ;  that  it  is  founded,  more- 
over, if  it  should  be  applied,  upon  no  sound  reason  ;  but,  on 
the  contrary,  no  rule  that  is  consistent  with  our  legal  policy 
can  sanction  it. 

It  would  be  impossible  to  carry  oat  the  doctrine,  as  it  is 
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required  in  England,  as  the  grantor  here  seldom,  if  ever, 
could  deposit  all  the  title  deeds,  never  having  had  them  in 
possession,  or  under  his  control.    * 

When  we  refer  to  the  registry  of  deeds,  we  may  well  use 
the  language  of  Chancellor  Kent,  in  case  of  Berry  v.  Mutual 
Insurance  Company^  609,  already  quoted,  that  the  record  of 
the  deed  is  ^'  a  beneficial  substitute  for  deposit  of  the  deed, 
and  gave  better  and  more  effectual  security  to  subsequent 
mortgagees." 

We  hold,  therefore,  that  no  equitable  lien  exists  in  Ohio, 
upon  real  estate,  by  the  mere  deposit  of  title  deeds. 

In  England,  however,  and  in  New  York,  as  well  as  in 
Mississippi,  where  the  equitable  right  is  said  to  be  thus  cre- 
ated, it  exists  only  when  an  advance  is  made,  upon  the  faith 
of  the  deposit,  never  to  secure  a  precedent  debt,  or  to  create 
a  trust  by  which  a  lien  would  enure  to  prior  creditors. 

The  case  before  us  is  not,  therefore,  within  the  reason  of 
the  English  doctrine,  and  would  not  "be  sustained  at  com- 
mon law. 

The  deposit  was  made  for  the  benefit  of  creditors,  when 
daims  already  existed,  and  no  new  consideration  passed,  for 
the  indemnity  intended,  it  is  said,  to  be  given  thereby. 

.On  any  principle  involved  in  the  case,  we  are  satisfied  we 
must  sustain  the  demurrer  and  give  judgment  for  the  defend- 
ants. 

Demurrer  sustained  and  judgment  for  defendants. 


Wm.     Pierson    r.     The    Cincinnati     and    Whitewater 

Canal  Co. 

(No.    7,879.) 

1.  The  owner  of  land  who  allows  the  construction  and  use  of  a  public  canal 
through  his  lands,  although  claiming  damages  therefor  fVom  the  begin- 
inig,  will,  after  such  occupation  and  use  for  a  period  of  years,  be  deemed 
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to  have  originally  consented  to  the  dedication  to  such  use,  and  be 
estopped  from  enforcing  his  claim  to  the  possession  of  the  land,  so  used 
as  such  public  highway. 
2.  The  question  as  to  the  period  of  occupation  will  not  be  important,  if  the 
owner's  intention  is  otherwise  clearly  proved.  The  use  of  the  way  for 
comparatively  a  few  years  is  sufficient  to  establish  the  right  of  the 
public. 

Special  Term. — Action  to  recover  possession  of  certain 
lands  in  the  city  of  Cincinnati.  Petition  was  filed  Decem- 
ber 18,  A.  D.  1858,  and  from  the  agreed  statement  of  facts 
it  appears : 

"  That  the  plaintiff  was  the  owner  in  fee  of  a  six-acre 
tract  of  land  lying  in  the  western  portion  of  the  city ;  that 
in  the  year  1838,  the  defendant  entered  npon  the  tract,  sur- 
veyed and  located  the  canal  on  it  as  now  constructed ;  that 
the  amount  of  land  actually  taken  and  occupied  for  the 
canal  and  towpath  was  about  three-quarters  of  an  acre ;  that 
when  the  work  of  construction  was  commenced  at  plaintiii's 
tract,  he  tried  to  stop  the  contractor  and  employees,  and 
said  to  them  that  they  could  not  take  his  land  without  pay- 
ing for  it ;  that  he  then  spoke  to  the  canal  engineer,  on  the 
subject;  that  the  subject  was  spoken  of  frequently  for 
several  years ;  that  the  canal  company  once  offered  the 
plaintiff  $500  in  settlement,  which  he  refused  to  accept,  and 
that  plaintiff  never  did  consent  to  their  taking  his  land. 

"  That  the  plaintiff  sent  Mr.  Nelson  Speer  to  the  company, 
and  he  addressed  the  canal  board  the  following  letter : 

"  *  Gentlemen — ^I  wish  to  call  your  attention  to  the  subject 
of  damages  done  my  property  by  the  Whitewater  Canal 
passing  through  the  same,  near  Sixth  street,  next  west  of 
H.  Hathaway's  property.  The  canal  makes  a  bend  on  my 
property,  and  cuts  it  up  in  such  a  manner  that  it  is  very 
much  damaged;  when  the  culvert  was  building  at  Mill- 
creek,  the  engineer  ordered  his  mien  to  haul  gravel  off 
another  part  of  my  property,  to  a  considerable  amount, 
which  I  have  not  yet  received  pay  for. 
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^*  ^  I9  therefore,  wish  to  have  the  matter  amicably  settled. 

WILLIAM  PIER80N, 
"Cincinnati,  May  15,  1848.       By  Nelson  Speer. 
"To  the  President  and    Directors   of  the  Cincinnati  and 

Whitewater  Canal  Co.' '' 

"  Upon  which  there  is  indorsed  by  the  company  '  Re- 
ferred to  the  engineer,  attorney  and  president  to  examine, 
and  report  to  the  board.' " 

"  That  aboat  two  years  after  this  (nothing  having  been  done 
in  the  meanwhile  in  relation  to  the  matter)  Speer  repeated 
this  application ;  that  the  president  said  they  were  abont 
appointing  appraisers  on  several  unsettled  cases;  that 
the  matter  should  be  attended  to,  and  that  nothing  more 
was  ever  said  or  done  by  either  party  until  the  commence- 
ment of  this  suit. 

"That  the  plaintiff  always  claimed  to  be  paid  for  the  land, 
but  thought  he  would  let  the  matter  stand  until  the  canal 
broke  up,  and  then  he  would  get  the  land  back,  or  bring  a 
suit,  before  he  was  barred  by  law.  That  the  plaintiff  saw 
the  defendant's  agents  surveying  the  location,  and  knew 
what  they  were  doing  it  for ;  that  they  staked  off  the  land, 
and  took  it ;  that  the  plaintiff  did  not  pull  up  the  stakes ; 
that  he  sent  Speer,  three  or  four  years  after  the  land  was 
taken,  to  settle,  but  don^t  remember  what  he  instructed  him 
to  do;  that  he  has  made  no  application  to  the  defendant 
since,  in  regard  to  it. 

"  That  he,  in  conveying  lots  on  the  canal,  called  for  the 
canal  as  the  boundary  in  his  deeds. 

"  That  the  defendant  was  incorporated  under  an  act  of 
the  general  assembly  of  the  State  of  Ohio,  passed  April  1, 
A.  D.  1887,  with  the  amendments  of  March  16,  A.  D.  1889, 
and  March  27,  A.  D.  1841 ;  that  the  canal  has  ever  since 
been  kept  up  and  maintained,  according  to  the  acts  of  in- 
corporation, and  that  the  company  has  had  possession  of 
the  land  in  controversy  since  the  day  it  took  the  same;  that 
the  plaintiff  used  water  from  the  canal  for  many  years  for 
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the  purpose  of  maDufactaring  brick.  That  on  the  8th  day 
of  April,  1839,  the  commissioner  of  Hamilton  county  ap- 
pointed three  competent  men  to  arbitrate  and  settle  the 
claims  of  landholders  against  the  canal  company,  for  land 
and  material  taken  for  the  construction  of  the  same,  and 
that  the  arbitrators  accepted  said  appointment,  and  entered 
upon  the  discharge  of  their  duties.  What  was  ever  done  by 
them  is  not  in  evidence." 
Upon  these  facts,  the  case  was  argued  and  submitted. 

« 

StaUoy  Andrews  ^  Me  Cooky  for  plaintiif. 
King  ^  Andersony  for  defendant. 

Btorbr,  J.  The  plaintiff  claims  to  recover  the  possession 
of  a  tract  of  land  now  occupied  by  the  Cincinnati  and 
Whitewater  .Canal,  and  which  has  been  used  for  that  pur- 
pose for  nearly  twenty  years. 

It  is  alleged  the  property  has  never  been  legally  appro- 
priated for  the  purposes  of  the  corporation,  as  is  required  by 
their  charter;  nor  has  the  plaintiff  been  paid  any  sum,  what- 
ever, as  an  equivalent  for  his  estate,  or  granted  it  by  any 
mode  of  conveyance. 

The  proof  is,  that  the  plaintiff  permitted  the  defendants  to 
take  possession  of  the  land,  and  dig  their  canal ;  but,  as  he 
alleges,  on  the  condition  he  should  be  paid  its  value.  After 
the  work  was  completed,  the  plaintiff,  from  time  to  time, 
asked  remuneration,  and,  as  early  as  May,  1843,  made  a 
written  request  to  be  paid  his  damages.  The  defendants,  at 
that  time,  were  unable  to  pay  their  debts,  and  no  definite 
action  seems  to  have  been  afterward  taken  upon  the  plain- 
tiffs claim.  Since  then,  and  until  this  suit  was  brought,  the 
plaintiff*  admits  he  has  made  no  effort  to  recover  his  right,  as 
he  believed  the  canal  would  be,  ere  long,  abandoned,  when 
the  land  would  be  his.  He  further  admits,  his  claim  for  the 
value  of  the  property  taken,  when  the  defendants  were  re- 
quired to  pay,  was  f  500. 
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I  — 

It  is  admitted  that  the  canal  passing  through  the  property 
has  been  in  daily  use,  except  in  case  of  accident  or  injury  to 
the  general  work,  from  the  time  of  its  completion  in  1889. 

We  are  asked,  upon  these  facts,  to  give  the  plaintiff  the 
immediate  possession  of  a  portion  of  a  work  authorized  by 
law  to  be  constructed,  and  which  is  declared  by  the  statute 
to  be  "  a  public  highway,"  the  effect  of  which  will  be,  greatly 
to  impair  the  value  of  the  work  itself,  and  break  up  the 
connection  between  its  different  parts,  for  about  two  hun- 
dred feet  in  length,.and  sixty  in  breadth. 

We  are  satisfied,  upon  the  above  facts,  the  plaintiff  can 
not  recover — 

Mrstj  Because  he  has  permitted  the  defendants  to  take 
possession  of  his  land,  on  the  faith  that  they  might  use  it 
for  the  purpose  of  their  canal ;  that  he  assented  to  the  im- 
provement, as  well  as  the  expenditure  of  money  to  complete 
it,  and  can  not,  after  so  public  an  admission  of  the  defendants' 
right  to  enter,  coupled  with  the  long  subsequent  enjoyment, 
set  up,  at  this  day,  any  claim  to  its  occupation.  If  we  per- 
mitted him  to  do  so,  we  should  disregard  one  of  the  sound- 
est and  best  established  rules  in  equity,  ^Hhat  if  a  man 
knowingly,  though  he  does  it  passively,  by  looking  on,  suf- 
fers another  to  purchase  and  spend  money  on  land,  under  an 
erroneous  opinion  of  title,  without  setting  up  his  claim,  he 
shall  not  afterward  be  permitted  to  assert  his  legal  right. 
It  would  be  an  act  of  fraud  and  injustice  to  permit  him  to 
do  so;  his  conscience  is  bound  by  the  equitable  estoppel."  1 
Johnson  Ch'y,  854,  Wendell  v.  Van  Rensselaer;  10  Ohio, 
288,  Buckingham  et  al.  v.  Smith  ^  Dille.^ 

It  is  said,  however,  that  the  defendants  had  no  power  to 
take  lauds  for  their  canal,  except  in  the  mode  prescribed  in 
their  charter,  and  they  can  not,  therefore,  defend  themselves 
on  the  ground  that  the  plaintiff  is  estopped.  As  a  general 
principle,  the  remark  is  true;  but  it  can  not  be  denied  that  a 
parol  license  to  enter,  for  the  necessary  purposes  of  the  canal, 
would  have  protected  the  defendants  from  the  action  of 
trespass,  and  if  the  possession  should  continue  until  the 
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statutory  limit  had  arrived,  the  right  of  the  original 
owner  would  he  gone ;  and  where,  as  in  the  present  case, 
not  only  the  possession  was  taken  by  the  consent  and  knowl- 
edge of  the  plaintiff,  and  an  important  public  work  erected, 
by  the  outlay  of  a  large  amount  of  money,  it  can  not  be  said 
that  the  defendants  have  not  the  same  right  to  be  protected 
that  pertains  to  the  individual  citizen,  who  may  have  occu- 
pied and  improved,  by  expending  his  labor  and  employing 
his  capital. 

We  can  perceive  no  difierence  in  the  cases.  The  only 
question  can  properly  be,  was  the  property  taken  required 
for. the  purposes  of  the  canal?  When  this  fact  is  ascertained, 
the  right  thus  secured  to  the  defendants,  by  the  conduct  of 
the  plaintiff,  must  depend  on,  and  be  controlled  by  the  ord- 
inary rule. 

Secondly,  we  think  the  plaintiff,  from  the  testimony  before 
us,  may  well  be  regarded  as  having  dedicated  the  property 
for  the  purposes  for  which  it  was  used,  and  thus  invested  the 
defendants  with  the  right  of  user,  at  least.  We  have  already 
said  the  canal,  when  completed,  is  declared,  by  law,  to  be 
a  public  highway,  and  for  all  proper  purposes,  the  rule  by 
which  the  dedication  of  rOads,  commons,  and  other  public 
thoroughfares,  is  established,  must  prevail  here.  Angell  on 
Highways,  sec.  49. 

We  need  not  refer  to  the  various  acts  which  have  been 
held  to  estop  the  original  owner,  when  the  public  right  to 
use  an  highway  is  questioned ;  it  is  sufficient  to  say,  that  such 
conduct,  either  by  express  permission  or  passive  assent,  as 
clearly  indicates  the  intention  to  abandon  the  property  for 
public  purposes  and  when  clearly  proved,  precludes  all  claim 
to  prevent  the  unobstructed  use ;  and  thus,  whenever  a  road 
has  been  laid  out  and  traveled  for  a  number  of  years,  less 
even  than  the  statutory  bar,  the  presumption  will  be  that  it 
was  legally  established,  though  no  evidence  of  the  fact 
appears  of  record.    12  Ohio,  527,  IrigersoU  v.  Herider. 

And  the  question  as  to  the  time  of  occupation  will  not  be 
important^  if  the  owner's   intention  is  otherwise  clearly 
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proved.  In  such  a  case  the  use  of  the  way  for  compara- 
tively a  few  years,  is  sufficient  to  establish  the  right  of  the 
public ;  11  Metcalf,  421,  Lamed  v.  Lamed;  19  Pickering, 
405 ;  Hobbs  v.  Tfie  Toion  of  Lowell ;  and  the  late  ease  of  the 
Queen  v.  Petrie,  30  E.  L.  and  E.  207. 

We  may  hold,  then,  that  the  evidence  in  the  cause  es- 
tablishes, very  ^clearly,  a  dedication,  by  the  plaintiff,  of 
the  property  he  now  seeks  to  recover;  not  only  by 
prior  assent,  but  subsequent  permission,  and  we  ought 
not  to  allow  him  to  resume  a  right  that  we  are  satisfied  he 
was  always  willing  to  surrender,  if  he  had  been  paid  the 
value  of  his  land.  Ue  made  no  claim  until  the  canal  was 
completed,  and  he  must  now  stand  on  the  same  footing  with 
the  ordinary  creditors  of  the  corporation.  He  can  not  now 
destroy  the  public  highway,  by  taking  possession  of  the  land 
over  which  it  passes,  and  thus  severing  it  into  parts.  The 
whole  work,  from  its  commencement  in  Cincinnati,  to  its 
terminus  in  Indiana,  is  a  unit ;  not  even  a  judgment  creditor 
can  sell  a  part  of  it  on  execution,  and  no  former  owner  of  the 
fee,  who  has  acquiesced  in  its  appropriation,  can  change  his 
relation  of  creditor  into  that  of  proprietor.  He  has  volun- 
tarily taken  his  position,  and  must  occupy  that,  and  no  other. 

Judgment  for  defendant. 


Sanderson  Kobbrt  v.  New  England  Mutual  Insurance 

Company. 

(No.  4,313.) 

1.  Contracts  for  life  insurance  are  not  contracts  of  idemnity,  like  those  of 
fire  or  marine  insurance ;  they  are  agreements,  on  the  part  of  the  insurer, 
to  pay  a  prescribed  sum — no  more  nor  no  less — ^if  the  person  whose  life  is 
insured  shall  die  within  the  time  for  which  the  risk  was  taken. 

2.  The  premium  to  be  paid  on  life  insurance  is  always  paid,  or  secured  to 
be  paid  in  advance.  If  there  is  a  failure  to  pay  when,  by  the  terms  of  the 
policy,  it  is  to  be  paid,  the  risk  is  at  an  end. 
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3.  When,  by  the  terms  of  the  policy,  a  portion  of  the  annual  premium  is  to 
be  paid  in  advance,  and  the  residue  in  six  months,  and  a  note  is  taken 
£or  the  deferred  payment,  a  failure  to  pay  the  note  at  maturity  defeats 
the  policy ;  so  that  if,  within  the  year,  but  after  the  note  became  due,  and 
was  unpaid,  the  life  insured  should  terminate,  no  claim  can  be  set  up 
against  the  insurer.    His  liability  no  longer  exists. 


Genebal  Term. — The  defendants  in  error,  a  corporation 
by  the  law  of  Massachusetts,  issued  a  life  policy  on  the  22d 
of  February,  1855,  by  which,  in  consideration  of  $90.40,  paid 
to  them  by  Geo.  W.  Sessions,  of  Painesville,  Ohio,  and  for 
the  like  sum  to  be  paid  on  the  22d  of  February,  in  each 
year,  thereafter,  during  the  continuance  of  the  risk,  they 
caused  said  Sessions  to  be  insured  for  the  term  of  seven  years, 
upon  his  life, "  for  the  benefit  of*'  the  plaintiff  in  error, "  San- 
derson Robert,  for  the  benefit  of  himself,  and  for  any  firms 
of  which  he  may  be  a  member,  to  the  amount  of  their  then 
subsisting  demands  against  the  assured,  as  creditors ;  surplus, 
if  any,  for  the  benefit  of  the  assured,  his  heirs  and  repre* 
sentatives/'    The  sum  insured  was  $8,000. 

The  policy,  among  other  conditions,  contained  the  follow- 
ing: 1.  ^^In  case  the  premium  should  not  be  paid  to  said 
company,  at  or  before  the  time  therein  mentioned  for  the 
payment  of  the  same,  then,  and  in  every  such  case,  the  said 
company  shall  not  be  liable  for  the  payment  of  the  sum 
insured  or  any  part  thereof;  and  the  policy  shall  thereupon 
cease  and  be  forfeited.'*  2.  ^'  The  policy,  and  any  sum  that 
should  become  due  thereon  from  said  company  for  loss,  or 
for  distribution,  or  for  return  of  premium,  are  pledged  and 
hypothecated  to  said  company,  and  they  have  alien  thereon, 
to  secure  the  payment  of  any  premium,  or  part  thereof,  on 
which  credit  may  be  given,  and  of  any  note  or  security 
given,  or  to  be  given,  to  said  company  therefor;  and  on  non- 
payment of  any  such  premium,  or  such  note  or  security,  or 
any  part  thereof,  when  due,  all  claim  upon  the  policy  shall 
be  forfeited  to  said  company,  and  the  policy  shall  be  void.** 

When  the  policy  issued,  Robert  paid  in  cash  one-half  of 
the  premium  for  the  first  year  of  the  risk,  and  by  an  arrange- 
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ment  with  defendant,  gave  his  note  for  the  other  moiety  pay- 
able in  six  months,  with  interest.  This  note  became  due  in 
August,  1855.  In  November  following,  Sessions,  whose  life 
had  been  insured,  died ;  of  which  fact  the  agent  of  the  com- 
pany was  duly  notified,  and  payment  of  the  sum  insured 
thereon  demanded.  Payment  was  refused,  on  the  ground 
that  the  moiety  of  the  premium  covering  the  risk  for  the 
half  year,  from  August,  1855,  to  February,  1856,  and  which 
was  represented  by  the  note  given  by  Robert,  had  not  been 
paid  at  maturity.  Robert  ofiered  to  discharge  it  at  that 
time ;  but  the  agent  declined  to  receive  it,  on  the  ground 
that  he  had  no  power  to  do  so. 

The  note  was  dated  "  Boston,  February  22, 1855,  payable 
to  the  Kew  England  Mutual  Life  Insurance  Company,  or 
their  order,  for  $15.22,  in  six  mouths,  with  interest,  being 
in  part  of  premium  on  policy  No.  5287  of  said  company,  on 
the  life  of  George  W.  Sessions,"  and  signed,  as  already  stated, 
by  Robert. 

The  company  received  the  original  proposition  for  insu- 
rance through  their  agent  in  Cincinnati,  by  whom  the  policy 
was  afterward  delivered  to  Robert.  He  also  received  the 
cash  payment  and  the  premium  note,  and  had  possession  of 
the  note  when  it  became  due. 

The  case  was  submitted  to  Judge  Gholson,  in  special  term. 
On  the  trial,  it  was  claimed  by  the  company  that  there  was 
no  subsisting  insurance  when  Sessions,  the  person  insured, 
died,  the  non-payment  of  the  premium  due  in  August, 
having,  ex  vi  termini^  put  an  end  to  the  risk. 

On  the  other  hand,  the  plaintiff'  in  error  insisted — 

1.  The  policy  having  been  issued  on  receipt  of  a  portion 
of  the  premium,  by  the  underwriter,  and  a  note  taken  for 
the  residue,  with  interest  payable  at  a  future  day,  the  con- 
dition that  would  otherwise  have  been  precedent,  was 
waived,  and  the  remedy  for  the  amount  due  was  upon  the 
note  only,  by  way  of  action. 

2.  That  the  insurance  was  for  seven  years,  and,  therefore,  an 
entire  contract,  and  the  policy,  when  once  issued,  conferred 
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a  right  that  would  not  be  defeated  by  the  non-performance 
of  a  condition  aubeequent;  failure,  therefore,  to  comply 
strictly  with  the  stipulations  of  the  contract,  would  not  de- 
stroy the  claim  of  the  assured ;  for  that  equity  might  well 
relieve,  as  in  other  cases  of  technical  forfeiture. 

3.  That  was  the  duty  of  the  company,  or  their  agent,  to 
notify  the  maker  of  the  note  when  it  became  due,  and  as 
that  information  was  not  given,  the  party  bound  to  pay  was 
misled.  K  there  was  any  neglect,  therefore,  on  his  part,  it 
was  caused  by  the  prior  omission  of  the  underwriter,  and 
can  not  now  be  set  up  to  forfeit  the  policy. 

After  a  full  hearing,  judgment  was  rendered  for  the  defen- 
dant at  the  May  term,  A.  D.  1857 ;  the  case  is  reported  in 
vol.  1,  p.  855,  the  judge  holding  that  the  risk  was  deter- 
mined by  the  non-payment  of  the  premium,  in  August,  1855, 
and  if  the  default  could  have  been  waived,  there  was  no 
evidence  to  sustain  such  an  assumption. 

Exceptions  were  taken  to  the  ruling  of  the  court,  and  the 
judgment  at  special  term  is  now  sought  to  be  reversed,  as 
well  for  the  alleged  error  in  deciding  the  case  for  the  defen- 
dant, as  for  the  refusal  of  the  judge  to  grant  a  new  trial  on 
the  motion  of  the  plaintiff. 

Coffin  ^  MUcheUj  and  Kebler  ^  Force^  for  plaintiff  in  error. 
TUderiy  Rairden  ^  Curwen^  for  defendant  in  error. 

Stobbr,  J.,  delivered  the  opinion  of  the  court. 

The  questions  presented  for  our  consideration,  necessarily 
involve  a  thorough  construction  of  the  contract  between  the 
parties. 

A  contract  of  insurance  is  defined,  generally,  to  be  one  of 
indemnity,  whereby  the  assured  is  saved  harmless  from 
either  a  total  or  partial  loss  of  the  subject  at  risk.  We 
may  apply,  very  readily,  the  principle  thus  stated  to  a 
marine  or  fire  policy,  and  hold  both,  as  they  really  are,  to 
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be  such  contracts ;  but  it  is  not  perceived  on  what  ground 
life  insurance  has  sometimes  been  placed  in  the  same 
category. 

In  the  first  class  of  contracts,  the  amount  to  be  recovered 
is  measured  by  the  extent  of  the  injury  sustained:  it  may 
reach  the  whole  sum  assured,  or  require  only  a  partial  pay- 
ment from  the  underwriter;  but,  in  the  latter  class,  the  loss 
must  ever  be  a  total  one.  The  death  of  the  person  whose 
life  is  insured  being  the  only  event  upon  the  happening  of 
which  a  liability  upon  the  policy  can  ever  be  created,  there 
can  not  be  a  claim  for  a  less  sum  than  that  taken  upon  his 
life,  nor  a  right  to  discharge  it,  but  by  the  tender  of  the 
whole  amount  at  risk. 

It  was-held,  however,  in  GodsaU  v.  Boldero,  9  East,  72, 
**  that  life  insurance,  as  every  other  to  which  the  law  gives 
eftect,  is,  in  its  nature,  a  contract  of  indemnity.^'  This,  it 
was  said  by  Lord  Ellenborough,  was  agreeable  to  the  doc- 
trine in  Hamilton  v.  MendeSy  2  Burr.  1210,  where  Lord  Mans- 
field remarked :  "  The  plaintift''s  demand  is  for  an  indem- 
nity. His  action,  then,  must  be  founded  upon  the  nature 
of  the  damnification,  as  it  really  is  at  the  time  the  action  is 
brought.'' 

We  find  no  other  reported  English  case  to  sustain  the 
rule,  and  but  one  in  the  United  States,  23  Conn.  244,  Bevin 
V.  Mutual  Life  Insurance  Company ;  where  Judge  Ellsworth 
supposes  such  must  be  the  construction,  as  it  is  applied  with- 
out any  hesitancy  to  fire  and  marine  insurance. 

But  in  the  late  case  of  Dolby  v.  The  India  and  London 
Life  Assurance  Co.y  28  Eng.  Law  and  Eq.  817,  Baron  Parke 
said :  "  The  contract  commonly  called  life  assurance,  when 
properly  considered,  is  a  mere  contract  to  pay  a  certain  sum 
of  money  on  the  death  of  a  person,  in  consideration  of  the  due 
payment  of  a  certain  annuity  for  his  life,  the  amount  of  the  an- 
nuity being  calculated,  in  the  first  instance,  according  to  the 
probable  duration  of  the  life ;  and  when  once  fixed  it  is  con- 
stant and  invariable.  The  stipulated  amount  of  annuity  is  to 
be  uniformly  paid  on  the  one  side,  and  the  sum  to  be  paid,  in 
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the  event  of  death,  is  always  the  same  on  the  other.  This  spe- 
cies of  assurance  in  no  way  resembles  a  contract  of  indemnity/' 

This  decision  expressly  overruled  the  case  of  GodsaU  v. 
BolderOj  which,  it  was  held,  was  not  sustained  by  the  case  of 
Hamilton  v.  Mendes. 

We  suppose,  then,  upon  the  reason  of  the  rule,  and  the 
high  authority  of  the  last  case,  that  we  should  not  apply  to 
the  contract  before  us,  the  doctrine  that  an  agreement  to  in- 
sore  the  life  of  a  party  is,  necessarily,  one  of  indemnity. 

It  follows  that  the  policy  issued  by  the  defendant  in 
error  is  an  undertaking  to  pay  a  sum  certain  on  the  happen- 
ing of  a  particular  event,  provided  the  insured,  or  those  for 
whose  benefit  the  risk  was  taken  shall  have  performed  the 
conditions  required  on  their  part. 

By  the  terms  of  the  contract,  already  stated,  the  pay- 
ment of  the  premium  must  precede  the  liability  of  the  in- 
surers. It  is  made  the  condition  upon  which  the  risk  is  to 
depend,  and,  unless  it  has  been  complied  with  or  waived'by 
the  defendants,  it  is  clear  the  plaintiff  can  not  recover. 

Such  is  the  construction  given  to  a  policy  nearly  identical 
with  that  before  us,  in  Want  et  al.  v.  Blunt  et  al.  12  East,  188. 
See,  also,  Acey  v.  Fernie^  7  M.  A  W.  151 ;  Beadle  v.  Chen- 
ango Ins.  Co.j  8  Hill,  161. 

It  can  not  be  doubted  but  the  parties  to  the  contract  had 
the  right  to  settle  its  terms,  and  affix  any  condition  they 
saw  proper,  if  not  inconsistent  with  law;  and  they  might 
well  determine  the  mode  in  which,  and  the  time  when  these 
conditions  should  be  'performed.  When  the  agreement  is 
once  made  and  its  terms  clearly  defined,  the  duty  of  the 
courts  is  plain.  Whatever  the  arrangements  between  the 
parties  are,  they  must  be  carried  out  according  to  their  in- 
tention. 6  Ohio,  881,  Reed  v.  MeOrew;  18  Ohio,  82,  Boston 
V.  Penn.  and  Ohio  Canal  Co. 

On  this  principle,  the  assured  has  been  denied  his  claim 
to  recover,  if  he  has  failed  to  notify  the  underwriter  of  any 
prior  or  subsequent  insurance  on  the  subject  at  risk,  or  has 
not  caused  it  to  be  indorsed  on  the  policy ;  and  this,  too^ 
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when  there  is  proof,  by  parol,  that  the  agents  of  the  insur- 
ers knew  of  the  existence  of  the  fact,  and  assented  to  the 
additional  insurance,  as  in  16  Peters,  512,  Carpenter  v.  iVo- 
vidence  Wash.  Lis.  Co. ;  21  Conn.  81-37,  Glendale  Co,  v.  Pro- 
ieciion  Ins.  Co.; -9  Gushing,  473,  Forbes  v.  Agawam  Mutual 
Fire  Co. ;  11  Gushing,  265,  Worcester  Bank  v.  Hartford  Fire 
Ins,  Co. ;  18  Ohio,  116,  Harris  v.  Columbiana  Co.  Ins.  Co. ;  and 
thus-it  is  that  a  warranty,  inserted  in  the  policy,  is  in  the  na- 
ture of  a  condition  precedent,  and  it  is,  as  is  well  said  by 
Ellis,  in  his  work  on  ''Fire  and  Life  Insurance,"  p.  29, 
"  quite  immaterial  for  what  purpose,  or  with  what  view  it  is 
made;  but,  being  once  inserted  in  the  policy,  it  becomes 
a  binding  condition  on  the  insured,  and,  unless  he  can  show 
that  it  has  been  strictly  fulfilled,  he  can  derive  no  benefit 
from  the  policy ;"  and  the  rule  is  the  same  whether  the  con- 
dition be  material  to  the  risk  or  not,  and  whether  the  non- 
compliance be  with  or  without  the  act  or  privity  of  the  in- 
sured.   Phillips  on  Insurance,  sec.  866. 

But,  it  is  said  by  counsel  that  a  fair  construction  of  the 
policy  will  authorize  the  assumption  that  the  underwriters 
were  satisfied  with  the  note  given  for  a  moiety  of  the  pre- 
mium, as  a  substitute  for  the  cash  agreed  to  be  paid  by  the 
rules  of  the  company ;  and,  therefore,  the  remedy  exists  only 
upon  the  note,  the  condition  being  waived  by  its  reception, 
that  required  payment  in  advance. 

The  premium,  it  will  be  remarked  by  the  agreement  of 
parties,  was  divided,  a  moiety  being  advanced  in  cash,  and 
on  the  residue  a  credit  of  six  months  given.  The  note  was 
but  the  result  of  the  arrangement.  It  did  not,  we  think, 
impose  any  new  duty  upon  the  assurer  or  the  assured  ;  both 
must  have  understood  the  purpose  for  which  it  was  given. 
It  furnished  evidence,  we  suppose,  of  the  credit  allowed,  and 
the  sum  agreed  to  be  paid.  It  could  not,  certainly  be  a 
waiver  of  the  condition  contained  in  the  policy,  as  both 
parties  were  fully  advised  of  their  requirements;  but  it 
must  be  regarded  as  placing  the  parties  in  no  other  situation 
than  they  would  have  been  had  no  note  been  taken.    In 
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that  event,  the  semi-annual  payment  must  have  been  made 
on  the  day  it  became  due,  for  such  was  the  contract;  and 
the  note,  we  think,  was  but  the  evidence  of  its  terms. 

We  must  hold,  then,  that,  by  taking  the  note  for  a  portion 
of  the  premium,  the  rights  and  duties  of  the'underwriter  and 
the  insured  were  unchanged;  they  are  to  be  determined 
upon  the  same  principle  that  would  apply  when  a  parol 
agreement  alone  existed.  Nor  can  the  admission  in  the 
policy  that  the  premium  was  paid,  preclude  the  inquiry  into 
the  real  state  of  facts.  Buch  a  statement  is  clearly,  prima 
fdcie,  sufficient  to  cast  the  burden  of  disproving  it  upon  the 
defendant,  but  like  any  other  admission  of  the  receipt  of 
money,  whether  by  parol  or  writing,  or  deed,  it  may  be  ex- 
plained, and,  if  necessary,  controverted.  There  is  no  dis- 
tinction, in  this  respect,  between  a  contract  of  insurance  and 
a  conveyance  of  land ;  the  payment  of  premium  or  of  the 
purchase  money,  are  alike  the  subjects  of  denial,  however 
clear  may  have  been  the  acknowledgment  of  either  by  the 
contract.  In  suclw cases  there  is  no  estoppel.  2  Ohio,  271, 
laughter  v.  Hamm;  16  Wendell,  460,  McOrea  v.  PurmorL 
We  are  met  at  this  point  with  the  case  of  New  York  Gent  Ins. 
Co,  V.  National  Pro.  Ins.  Co.,  20  Barb.  475,  where  Mason, 
Judge,  says :  "  This  policy  was  issued  and  delivered  to  the 
plaintiffs,  and  the  premium  is  acknowledged  in  the  policy  as 
actually  received.  This,  upon  the  authorities,  seems  to  be  held 
as  conclusive,  and  to  bind  the  insurer.'^  But  the  authorities 
he  quotes  as  to  the  existence  of  the  rule,  in  England,  are  not 
satisfactory.  In  the  United  States,  we  find  no  adjudicated 
case  to  sustain  him;  but,  on  the  contrary,  the  doctrine, 
whenever  referred  to,  is  universally  affirmed.  Phillips  on 
Insurance,  sec.  505 ;  1  Green  Ev.  sec.  26,  where  the  cases 
are  cited.  It  is  further  argued  that  there  are  equitable  cir- 
cumstances in  the  case  which  will  authorize  the  court,  un- 
der the  plenary  powers  given  in  our  code  of  practice,  to 
give  relief  on  the  ground  of  accident  and  mistake.  We 
have  no  doubt  of  our  jurisdiction  in  a  proper  case,  but  the 
facts  upon  which  the  plaintiff  relies,  in  our  opinion,  do  not 
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constitute  any  sufficient  reason  for  our  interference  to  save 
a  forfeiture,  if  one  has  been  created,  or  to  change  the  terms 
of  a  contract,  that  are  neither  obscure  or  ambiguous. 

When  the  premium  note  became  due,  it  is  admitted  the 
agent  of  the  defendant  held  it  for  collection,  and  it  is 
claimed  no  notice  of  the  fact  was  given  to  the  maker,  in 
consequence  of  which  he  was  thrown  oif  his  guard  and 
did  not  meet  the  payment.  In  this  connection  it  is  also  ad- 
mitted that  all  notes,  given  in  the  course  of  business,  whether 
payable  at  a  bank  or  not,  are  usually  deposited  there  for 
collection ;  but  it  was  not  so  done  by  the  agent,  and  as  the 
maker,  it  is  asserted,  would  have  paid  it,  had  it  taken  the 
ordinary  course,  he  ought  not  to  suffer  by  the  alleged  neg- 
lect of  the  assurers. 

The  note  was  dated  in  Boston,  and  was  payable  there, 
though,  at  the  time  it  was  due,  it  was  in  the  hands  of  the 
agent  in  Cincinnati. 

We  suppose  there  is  no  legal  duty  imposed  upon  the 
holder  of  a  note  or  an  accepted  bill,  where  no  third  parties 
are  sought  to  be  made  liable,  to  notify  the  maker,  or  ac- 
ceptor of  the  day  of  payment,  or  to  demand  payment  when 
it  is  due. 

The  obligation  is  perfect,  on  the  part  of  the  maker,  to  dis- 
charge his  contract,  and  it  is  his  duty  to  tender  payment 
when  the  credit  expires.  Every  merchant  is  supposed  to 
keep  a  record  of  his  bills  payable,  to  which  he  may  daily 
refer  td  ascertain  his  accruing  liabilities;  and  he  cannot 
we  think,  excuse  his  own  neglect,  by  requiring  the  cred- 
itor to  demand  what  he  is  bound,  at  all  events,  to  pay. 

Although  the  note  was  payable  in  Boston,  it  does  not 
appear  that  any  effort  was  made  to  discharge  it  there.  It  is 
admitted  none  was  made  here,  until  after  the  time  of  pay- 
ment had  expired,  and  the  party  whose  life  was  insured  had 
died. 

But,  it  is  further  urged,  that  we  can  save  a  forfeiture 
upon  equitable  principles,  and  it  is  but  just  that  we  should 
interfere,  and,  by  decreeing  the  premium  note  to  be  paid, 
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place  the  parties  in  the  same  condition  they  were  in  when 
the  loss  occnrred. 

A  forfeiture  may  always  be  saved  when  compensation  can 
be  given  for  the  non-performance  of  a  condition,  provided 
a  condition  is  not  precedent  to  the  existence  of  the  right  to 
be  enforced. 

It  is  true  such  conditions  will  be  regarded  as  covenants, 
in  all  cases,  where  the  parties  have  not  otherwise  clearly  in- 
tended, and  their  agreements  are  made  dependent  upon  a 
prior  duty  to  be  performed,  or  an  act  omitted.  Whenever 
an  estate  is  to  vest,  or  a  personal  right  to  accrue,  upon  the 
happening  of  a  condition  agreed  upon,  and  clearly  under- 
stood by  the  parties,  there  must  be  fulfillment  of  the  condi- 
tion before  any  claim  can  exist. 

The  rule  as  to  conditions  subsequent  is  manifestly  difiEer- 
ent.  In  such  cases,  forfeitures  are  always  saved,  for  the 
reason  that  when  a  right  has  once  vested,  it  will  not  be 
taken  away,  but  the  relief  will  be  measured  in  damages. 

There  may  be,  and  the  modern  authorities  justify  the  re- 
mark, cases  where  even  the  precedent  condition  may  be 
regarded  as  a  covenant,  and  relief  awarded  by  compensation 
in  money ;  but  when  the  parties  can  not  be  placed  upon, 
equal  terms,  and  the  damages,  on  the  one  part,  made  equiv- 
alent to  the  enjoyment  of  a  benefit  on  the  other,  the  estab- 
lished rule  must  be  adhered  to. 

Here,  the  application  of  the  rule  would  be  ta  permit  the- 
insured  to  create  a  new  contract,  and  that,  too,  after  the^ 
death  of  the  person  whose  life  was  at  risk ;  and,  as  the  pre- 
mium was  not  tendered  until  after  the  loss  had  occurred, 
there  was  no  life  at  risk,  and,  therefore,  subject  of  insu- 
rance. 

Nor  do  we  understand  the  liabilities  of  the  parties  were 
changed  by  the  taking  of  Robert's  note,  instead  of  that  of  the 
party  whose  life  was  insured.  There  would  be  no  ground  for 
refusing  to  apply  the  terms  of  the  contract  if  the  note  of  a 
third  person  had  been  taken ;  but  when  the  maker  as  in  the* 
case  of  Robert,  was  primarily  interested  ia  the  insurance,. 
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the  amount  at  riak  being  payable  to  him,  there  can  be  no 
difierence,  we  suppose,  in  the  result. 

Life  insurances,  especially  when  made  in  mutual  compa- 
nies, depend  in  no  small  degree,  for  their  security,  as  well 
as  the  promptness  of  the  insurers  to  pay,  in  case  of  loss, 
upon  the  receipt  of  premiums  in  advance  by  the  underwri- 
ter. His  ability  to  pay  is  strengthened,  if  it  does  not  mainly 
rest  upon  the  accumulation  of  these  premiums  into  a  com- 
mon fund,  for  the  mutual  benefit  of  those  interested  in  the 
profits,  as  well  as  the  safety  and  certainty  of  the  risk  to  those 
for  whose  use  it  has  been  taken. 

It  is  not  merely  a  question  of  interest,  but  one  of  absplute 
duty,  in  fact,  of  self-preservation,  when  a  life  insurance 
company  issues  a  policy,  and  requires  the  premium  agreed 
upon  to  be  punctually  paid;  and  it  is,  therefore,  just,  where 
a  condition  is  found  in  the  policy  that  a  failure  to  pay  shall 
avoid  it,  that  the  insurers  shall  have  the  benefit  of  the  stip- 
ulation thus  made  to  protect  themselves,  and  fully  assented 
to  by  the  insured  when  he  received  the  policy. 

Whenever,  then,  it  is  clear  that  the  parties  understand 
the  contract  to  impose  the  duty  of  prompt  payment,  and 
requif'e  it  as  a  condition  before  any  right  can  vest,  we  have 
no  other  course  to  pursue  but  to  hold  them  to  their  agree- 
ment. 

The  principle  upon  which  courts  should  act,  in  similar 
cases,  has  been  already  stated ;  but  it  is  very  fully  and  for- 
cibly set  forth  by  Sir  William  Grant,  in  18  Ves.  428,  Sparks  v. 
The  Liverpool  Water  Works  Co.y  and  we  adopt  the  reasoning 
and  the  law  of  that  case  to  its  fullest  extent. 

We  have  been  reminded  that  the  acts  of  the  defendant 
subsequent  to  the  time  the  note  became  due,  were  a  waiver 
of  the  condition ;  but  we  find  no  evidence  to  sustain  such  a 
claim. 

We  do  not  understand  that  a  policy,  forfeited  or  avoided 
for  the  non-performance  of  a  condition  precedent,  can  be  set 
up  on  any  such  principle. 

In  all  the  cases  where  the  subsequent  acts  of  the  under- 
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writer  have  been  held  to  dispense  with  a  prior  condition, 
the  liability  is  said  to  be  created  upon  the  new  agreement — 
not  as  continuing  upon  the  former  contract :  as  in  Wing  v. 
Harvey,  27  E.  L.  and  Eq.  144 ;  18  Barb.  541,  Buckhee  v. 
17.  S.  Ins,  An.  ^  T.  Co.,  but  the  doctrine  affirmed  in  these 
cases  can  not  apply,  for  the  reason  already  alluded  to,  the 
loss  having  occurred  before  the  acts  upon  which  the  waiver  ' 
is  claimed  transpired. 

On  a  very  careful  examination  of  the  case,  aided,  as  we 
have  been,  by  the  very  thorough  arguments  of  all  the  coun- 
sel, we  have,  after  much^eliberation,  arrived  at  the  conclu- 
sion that  the  clauses  in  the  policy  requiring  the  payment  of 
premium  in  cash,  as  well  as  all  notes  given  for  any  portion 
of  it,  are  precedent  conditions  that  must  have  been  literally 
complied  with  by  the  insured,  before  any  liability  could  ex- 
ist against  the  insurer ;  that  the  moiety  of  the  premium  due 
on  the  22d  day  of  August,  1855,  was  not  then  paid,  nor  was 
it  tendered  until  after  the  death  of  Sessions,  whose  life  was 
insured,  and  the  policy,  therefore,  ceased  to  be  of  any  value 
from  the  period  the  credit  expired ;  that  there  has  been  no 
waiver  of  the  condition  by  the  underwriter,  nor  have  we 
any  equitable  power  to  grant  relief,  on  any  supposed  ground 
that  we  might,  in  a  proper  case,  save  a  forfeiture. 

On  the  whole  case  we  must  affirm  the  judgment. 

Judgment  affirmed. 


Steamboat  Monarch  v.  Mabinb  Railwat  and  Dry  Dock  Co. 

(No.  5,820.) 

1.  Under  the  watercraft  law  a  steamboat  will  be  responsible  for  the  hire 
of  a  barge  employed  by  the  master  to  carry  freight,  although  by  reason 
of  low  water  the  steamboat,  during  the  course  of  the  voyage,  is  com- 
pelled to  forward  the  barge  and  freight  by  a  lighter  steamboat. 

2.  A  change  of  owners,  subsequent  to  the  hire  and  service  of  the  barge. 
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will  not  interfere  with  the  liability  of  the  steamboat  for  such  preTlouft 
obligation. 

GsNBRAL  TsBH. — ^The  petition  in  error  sets  forth  'Hhat 
the  defendants,  at  the  January  term  of  the  conrt,  1857, 
commenced  an  action  against  the  plaintift*  in  error  for  the 
recovery  of  the  hire  of  a  barge,  and  on  the  trial  of  the  case 
it  was  found  by  the  judge,  who  held  the  term,  as  matters 
of  fact,  as  follows : 

^^That  a  barge,  owned  by  the  defendants,  was  hired  by 
them  to  Logan,  the  master  of  the  steamboat^  above  de- 
scribed, for  the  purpose,  as  understood  by  both  parties,  of 
being  sent  by  the  master  to  liouisville,  and  there  loaded ; 
thence  to  be  towed  by  said  steamboat,  with  the  cargo  on 
board,  to  St.  Louis. 

^^  That  the  steamboat,  not  being  able  to  perform  the  con- 
templated voyage,  did  not  use  the  barge,  nor  take  it  in  tow, 
except  temporarily,  in  order  to  place  it  in  a  safe  harbor. 

^^  That  the  barge  was  then  towed  by  another  steamboat^ 
hired  for  that  purpose  by  Logan,  with  its  cargo  to  St.  Louis. 
That  afterward,  and  before  this  action  was  brought,  the 
steamboat  Monarch  became  the  property  of  new  owners,  by 
purchase  and  sale.  That  the  contract  price  for  the  hire  of 
the  barge  then  remained  unpaid. 

'^Tbat  the  court,  upon  these  facts,  decided,  as  matters  of 
law,  that  the  defendants  in  error  were  entitled  to  recover 
the  hire  of  the  barge,  as  for  supplies  for  furnishing  and 
equipping  the  steamboat  Monarch.  To  all  of  which  the 
plaintiff  in  error  excepted.  That  a  new  trial  was  afterward 
moved  for  and  refused." 

It  is  assigned  for  error  : 

1.  That  a  barge  hired  as  above  set  forth,  was  in  no  way 
an  item  of  supplies  for  equipping  and  famishing  a  steamboat, 
within  the  meaning  of  the  law. 

2.  That  a  steamboat  after  a  change  of  owners  is  not  liable 
for  the  hire  of  such  barge. 

8.  That  the  contract  of  hire  was  not  executed,  within  the 
meaning  of  the  statute. 
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Coffin  ^  MUeheUy  for  plaintiff  in  error. 

King  J  Anderson  ^  SagCy  for  defendant  in  error. 

Sxo&BR,  J.y  delivered  the  opinion  of  the  court. 

The  qnestionB  involved  in  this  case  mainly  depend  upon  a 
proper  construction  of  the  statute  under  which  the  action  is 
brought. 

By  the  sec.  1,  Swan  185,  ^^  steamboats,  and  other  water- 
crafts,  navigating  the  waters  within,  or  bordering  upon  this 
State,  shall  be  liable  for  debts  contracted  on  account  thereof, 
by  the  master,  owner,  steward,  consignee,  or  other  agent, 
for  materials^  supplies  or  lcJ)ory  in  the  building,  repairing,  Jur» 
nishing  or  equipping  the  same.'' 

Whatever  is  required  for  the  safe  navigation  of  the  vessel 
by  the  usage  of  trade  or  the  necessities  of  navigation,  we 
may  consider  as  properly  embraced  within  the  terms  of  the 
law,  and  were  so  intended  by  the  legislature.  It  would  be 
difficult  to  describe  the  many  appliances  required  for  the 
fitting  out  and  equipment  of  a  steamboat.  They  are  con- 
stantly varying  as  improvements  in  the  construction  of  the 
vessel,  and  her  subsequent  management  are  developed. 
We  can  not  limit,  therefore,  the  means  to  be  employed. 
Whether  they  become  actually  a  part  of  the  vessel,  or 
merely  an  appendage;  as  was  well  remarked  by  Judge 
Read,  in  11  Ohio,  460,  Canal  boat  Huron  v.  Simmons^  ^^  such  a 
construction  would  be  too  narrow.  The  statute  is  equitable 
in  its  object,  and  will  receive  a  liberal  construction,  to  carry 
the  design  of  its  enactment  into  effect." 

A  barge,  hired  by  a  steamboat  navigating  the  Ohio,  to  be 
towed  by  her  laden  with  cargo,  covered  by  bills  of  lading, 
given  by  the  owners,  and  insured  in  the  same  policy  in 
which  a  risk  is  taken  on  the  steamboat,  we  think  is  one  of 
the  means  to  be  employed  to  complete  the  voyage.  Such  a 
mode  is  necessary  at  certain  seasons  of  the  year,  when  the 
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river  is  low,  as  well  for  the  protection  of  the  steamboat  as 
the  transportation  of  her  cargo. 

In  such  a  case  a  barge  is  but  a  lighter ;  and  if  by  the  cus- 
toms of  navigation,  on  entering  a  port,  or  passing  over 
shoals,  it  should  become  necessary  to  employ  such  a  craft,  it 
could  not  be  doubted  but  the  boat  would  be  liable  for  the 
hire.  Indeed,  a  policy  upon  a  cargo  on  board  the  steamboat 
would  in  such  a  case  cover  it  when  shipped  upon  the  lighter. 
Thus  Lord  Mansfield  in  Pelly  v.  Royal  Ex.  Ass.  Co.,  1  Burrows 
847,  held,  "  When  goods  are  insured,  till  landed,  without 
express  words,  the  insurance  extends  to  the  boatj  the  usual 
method  of  landing  goods  out  of  a  ship,  upon  the  shore."  See 
also,  6  Mass.  202,  Parsons  v.  Mass.  F.  ^  M.  Ins.  Co.;  8 
Wendell  290,  CoggeskaU  v.  Am.  Ins.  Co. 

If  then  such  is  the  liability  of  the  insurers,  it  would  seem 
there  was  not  only  a  permission  given  to  the  master  of  the 
vessel  to  employ  a  barge,  but  it  became  his  duty  to  do  so, 
and  the  vessel  itself  is  liable  for  the  hire. 

But  the  precise  question  is  decided  against  the  steamboat 
under  a  law  similar  to  our  own,  and  upon  the  ground  we 
have  stated,  by  the  supreme  court  of  Missouri,  in  11  Mo. 
118,  Gleim  v.  Steamboat  Belmont ;  and  by  the  supreme  court 
of  Iowa,  1  G.  Greene  898,  Steamboat  Kentucky  v.  Brooks. 

We  find  no  error  therefore  in  the  ruling  of  the  judge  on 
this  point.  The  second  question  is  one  more  of  fact  than  of 
law.  It  must  depend  upon  the  evidence  whether  the  hiring 
of  the  barge  had  actually  taken  place,  or  whether  the  con- 
tract was  only  executory.  If  the  agreement  was  yet  to  be 
performed,  and  no  absolute  obligation  existed,  the  ruling  of 
our  supreme  court,  in  20  Ohio  54,  Canal  booty  etc.  v.  Kent, 
would  apply.  We  find,  however,  the  barge  was  in  the  pos- 
session of  the  steamboat,  which  towed  her  from  Cincinnati 
to  Louisville,  and  was  then  transferred  to  another  boat,  in 
company  with  which  she  performed  the  voyage  to  St.  Louis, 
as  was  intended  to  have  been  performed  with  the  Monarch. 

The  contract,  therefore,  commenced  at  Cincinnati  and 
was  completed,  so  far  as  to  create  a  liability  upon  the  boat 
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whenever  the  barge  was  taken  into  possession  by  the  master, 
and  the  boat  was  bound  for  the  hire  until  the  barge  was  re- 
turned to  the  owners.  It  was  immaterial  to  them  what  was 
done  in  the  interim  with  their  property.  They  ha^  no  con- 
trol over  it,  and  could  not  have  claimed  the  use,  so  far  as 
the  contract  for  its  hire  continued.  On  this  point,  therefore, 
we  find  no  error. 

The  other  question  has  already  been  decided  by  this  court, 
in  the  case  of  Steamboat  Baltimore  v.  Levi  et  al,,  2  Handy  30, 
which  has  been  affirmed  on  error,  by  the  supreme  court  in 
bank.  It  is  but  the  reaffirmation  .of  the  rule  settled  in 
12  Ohio,  341,  Lewis  v.  Schooner  Cleveland;  14  Ohio,  87,  Steam- 
boat  Waverly  v.  Clements;  14  Ohio,  410,  Jones  v.  Steamboat 
Commerce;  16  Ohio,  276,  Treet  v.  Canal  boat  JStna;  18  Ohio, 
187,    Webster  v.  Brig.  Andes. 

The  judgment  of  the  court  below  is  affirmed. 


■♦» 


Christian  Tuffli  v.  Thb  Ohio  Life  Insurance  and  Trust 

Company. 

(No.  7,202.) 

1.  The  ten  per  cent,  interest  act  of  March,  1850,  did  not  enlarge  the  pow- 
ers of  banking  corporations. 

2.  Trust  certificates  issued  by  the  Ohio  Life  Insurance  and  Trust  Company, 
bearing  interest  at  three  per  cent,  per  annum,  when  dishonored,  bear  six 
per  cent,  interest,  and  when  reduced  to  judgment,  bear  the  same  legal 
rate. 

General  Term. — This  action  was  brought  to  recover  the 
amoant  of  a  number  of  certificates  issued  by  the  defendant 
to  the  plaintiflF.  The  certificates  specify  as  the  rate  of  in- 
terest to  be  paid,  three  per  cent.  It  was  claimed  that  the 
plaintifi'  was  limited  to  that  rate,  not  only  up  to  the  time  of 
the  rendition  of  the  judgment,  but  that  the  judgment  should 
also  bear  that  rate  of  interest.     The  court,  at  special  term , 
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having  entered  the  judgment  on  a  calcnlation  of  three  per 
cent,  up  to  the  time  of  default  in  payment,  and  six  per  cent, 
afterward,  a  motion  was  made  to  set  aside  the  judgment, 
and  this  motion  has  been  reserved  for  decision  to  the  court 
in  general  term. 

Corwine  ^  HayeSy  for  plaintift'. 

Worthington  ^  Matthews^  for  defendant 
Gholson,  J.,  delivered  the  opinion  of  the  court. 

* 

To  properly  understand  the  question,  it  is  necessary  to 
look  at  the  terms  of  the  certificates.  One  of  these  is  as  fol- 
lows: 

"DEPOSIT  m  TRUST. 

"  No.  11,701— Cincinnati,  January  23d,  1857.     $100. 

*^  This  may  certify  that  the  Ohio  Life  Insurance  and  Trust 
Company  have  received  of  Christian  TuflBli  the  sum  of  one 
hundred  dollars,  in  trust,  that  the  said  company  will  retgrn 
the  same,  and  allow  interest  thereon,  at  the  rate  of  three  per 
cent,  per  annum,  for  the  term  of  two  months  from  the  date, 
of  this  certificate;  and,  at  the  expiration  of  that  period,  will 
repay  the  same,  with  the  interest  accrued  thereon,  to  the 
said  Christian  Tufl3.i,  personal  representatives,  or  assignees. 

"  This  certificate  is  transferable  only  on  the  books  of  the 
company.  Signed,  G.  W.  Rice,  Secretary.  0.  Stetson, 
President." 

The  Ohio  Life  Insurance  and  Trust  Company  is  author- 
ized by  its  charter  to  receive  deposits  in  trust,  and  agree 
upon  the  rate  of  interest. 

The  rate  of  interest  which  the  company  is  authorized  to 
charge^  is  seven  per  cent,  on  loans  from  the  trust  depart- 
ment.   ' 

Long  after  the  incorporation  of  the  Ohio  Life  Insurance 
and  Trust  Company,  an  act  was  passed,  known  as  the  ten 
per  cent.  law.    Swan  St.  481.    The  first  section  provides 
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that  ^^  the  parties  to  any  bond,  bill,  promissory  note,  or  other 
instrument  of  writing  for  the  payment  or  forbearance  of 
money,  may  stipulate  therein  for  interest  receivable  upon 
the  amount  of  such  bond,  bill,  note  or  other  instrument,  at 
any  rate  not  exceeding  ten  per  centum  yearly :  Provided^ 
howeveTj  that  no  incorporated  banking  institution  of  this 
State  shall  be  entitled  to  receive  more  than  the  rate  of  in- 
terest specified  in  its  charter;  or,  if  no  rate  be  specified, 
more  than  six  per  cent,  yearly  upon  any  loan  or  discount 
whatsoever/'  The  second  section  provides :  *^  That  upon  all 
judgments  or  decrees  rendered  upon  any  bond,  bill,  promis- 
sory note,  or  other  instrument  aforesaid,  interest  shall  be 
computed  till  payment,  at  the  rate  specified  in  such  bond, 
bill,  note,  or  other  instrument  not  exceeding  ten  per  centum, 
as  aforesaid;  or,  in  case  no  rate  of  interest  be  specified,  at 
six  per  Centum  yearly." 

The  question,  therefore,  is,  whether  the  certificates  in  this 
case  are  such  instruments  for  the  payment  or  forbearance 
of  money,  as  are  intended  to  be  embraced  in  the  sections  of 

the  act  which  have  been  quoted.     And  we  think  fhat  they 
are  not. 

The  Ohio  Life  Insurance  and  Trust  Company  can  not, 
with  propriety,  be  considered  one  of  the  parties  intended  in 
the  first  section  of  the  act.  It  was  in  the  nature  of  an 
enabling  act.  Before  that  act  was  passed,  the  rate  of  interest 
was  limited  to  six  per  cent.  Parties  were,  by  that  act, 
allowed  to  contract  for  any  rate  not  exceeding  ten  per  cent.; 
but  the  Ohio  Life  Insurance  and  Trust  Company  were  not 
so  privileged ;  they  were  still  restricted  to  the  rate  in  their 
charter. 

Nor  is  the  instrument  used  in  this  case,  framed  as  it  is,  in 
view  of  the  character  of  the  company,  and  the  particular 
provisions  of  its  charter,  such  an  instrument  as  is  contem- 
plated by  the  law.  It  certifies  a  deposit  in  trust ;  a  low  rate 
of  interest  is  to  be  paid  on  the  return  of  money  deposited 
in  trust ;  but  there  is  another  matter  to  be  considered,  the 
supposed  special  care  and  safety  of  the  money,  guarded  by 
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the  provlsiona  of  the  charter,  and  in  which  it  may  be  fairly 
inferred  that  the  depositor  on  trust  relied,  and  without  which 
he  would  never  have  consented  to  receive  so  low  a  rate  of 
interest.  It  is  not,  then,  an  ordinary  instrument  for  the 
payment  or  forbearance  of  money,  but  one  of  a  special  and 
particular  nature,  and  this  clearly  appears  on  its  face. 

It  looks  like  mockery  to  say  that  a  party,  relying  on  such 
a  company,  and  trusting  his  money,  under  such  circum- 
stances, when  his  well-founded  confidence  has  been  violated, 
and  the  return  of  his  deposit  in  trust  refused,  should  be  told 
that  the  company  stood  in  the  relation  of  an  ordinary  bor- 
rower of  money.  We  think,  on  the  contrary,  that  the  com- 
pany, by  not  returning  the  money,  with  the  stipulated  in- 
terest, at  the  end  of  the  two  months,  must  be  considered  as 
having  violated  a  trust,  and  is  bound  to  make  it  good  with 
interest  at  six  per  cent,  from  the  time  it  should  have  been 
performed.  The  case  will  be  remanded,  with  instructions 
to  overrule  the  motion. 

Motion  overruled. 


Warner  k  Pbnnby  v.  Chas.  F.  Porter. 

(No.  6,218.) 

1.  Whether  the  right  of  property  or  right  of  possession  in  goods,  passes 
from  vendor  to  vendee,  depends  upon  the  intention  and  agreement  of 
parties. 

2.  The  actual  possession  of  goods  may  be  wHh  the  vendee  for  various  pur- 
poses, "^hile  the  right  of  possession  still  remains  in  the  vendor. 

Special  Term. — Action  of  replevin.  The  rights  of  the 
parties  depend  upon  considerations  connected  with  a  con- 
tract for  the  sale  of  a  quantity  of  butter,  made  between  the 
present  plaintiffs  and  E.  Brown  &  Son,  under  whom  the  defen- 
dant claims,  as  a  mortgagee  or  assignee. 
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It  is  claimed,  on  the  one  side,  and  denied  on  the  other, 
that,  ander  the  circumstances  attending  the  contract  of  sale, 
the  title  to  the  butter  became  so  vested  in  E.  Brown  &  Son, 
that  they  might  confer  a  title  on  the  defendant. 

Coffin  ^  MUchelly  for  plaintiffs. 

Lincoln^  Smith  ^  Wamocky  for  defendant 

Gholson,  J.  There  is  a  distinction  to  be  kept  in  mind 
between  the  right  of  property  and  the  right  of  possession. 
10  E.  C.  L.  479 ;  8  Bing.  N.  C.  541-551.  A  right  of  property 
may  so  work  that  the  risk  of  a  loss  of  the  goods  is  thrown  on 
the  vendee,  and  yet  he  may  not  have  the  right  of  possession 
as  against  the  claim  of  the  vendor  for  the  price.  Circumstances 
affecting  the  vesting  a  right  of  property,  and  those  affecting  the 
vesting  a  right  of  possession,  should  be  distinguished.  The  one 
class  are  usually  considered  in  reference  to  the  question  upon 
whom  a  loss  shall  fall  whto  the  goods  have  been  destroyed; 
the  other  class,  in  reference  to  the  payment  of  the  price.  It 
may  happen  that,  in  the  same  case,  there  are  circumstances 
in  reference  to  both,  but  in  their  examination  the  distinction 
should  be  kept  in  view. 

In  the  present  case,  the  circumstance  claimed  to  exist,  that 
there  was  to  be  a  weighing  of  a  part  of  the  barrels  and 
kegs  containing  the  butter,  after  emptying  them  for  the  pur- 
pose, so  as  to  make  a  proper  deduction  for  tare  and  soakage, 
and  thus  fix  the  exact  amount  to  be  paid,  affects  the  question 
of  the  vesting  a  right  of  property,  and  must  be  examined  in 
view  of  the  rules  in  such  cases. 

The  general  rule  as  to  acts  to  be  done  to  ascertain  the 
price  ^r  quantity,  is  well  understood,  and  has  been  fre- 
quently stated.  13  Pick.  183;  20  Pick.  288 ;  7  Dana,  59 ;  7 
Ohio,  Pt.  2d,  127.  Such  acts  may  or  may  not,  according  to 
the  intention  of  the  parties,  as  expressed  by  other  acts,  pre- 
vent the  vesting  of  the  property  in  the  vendee.  A  con- 
sideration of  the  cases  and  distinctions  established  on  this 
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subject,  would  render  it  very  questionable  whether,  had  the 
sale  in  this  case  been  a  sale  on  a  credit,  the  right  of  property 
did  not  vest  in  the  vendee.  If,  on  the  day  after  the  delivery 
of  the  butter  into  the  actual  possession  of  E.  Brown  k  Son,  it 
had  been  destroyed,  they  remaining  solvent  and  able  to  pay- 
and  there  having  been  no  presentment  of  the  bill  for  pay, 
ment,  the  vendors  would  regard  it  as  a  very  hard  measure  of 
justice  to  be  denied  a  right  to  the  price.  The  case  of  ]  Ward 
V.  Shaw^  7  Wend.  404,  relied  on  by  counsel,  presents  these 
distinguishing  circumstances;  the  sale  there  was  for  cash, 
and  the  purpose  of  the  delivery  was  to  ascertain  the  price.  It 
may  be  said  of  this  case,  and  also  of  another  in  the  same 
State,  14  Wend.  81,  Andreiov.  Dieterich^  that  the  real  objection 
to  the  completeness  of  the  sale,  was,  that  the  identity  of  the 
thing  sold  was  not  ascertained.  Where,  by  the  contract  itself, 
the  vendor  appropriates  to  the  vendee  a  specific  chattel,  and 
the  latter  thereby  agrees  to  take  it,  even  the  omission  to  fix  the 
price  might  not  prevent  the  vesting  of  the  property.  27  E. 
C.  L.  92,  Dixon  v.  Yates;  13  id.  200,  Tarling  v.  Baxter;  6 
Moore,  P.  C  116-182,  Logan  v.  Le  Mesurier. 

The  next  question  is  as  to  the  right  of  possession.  Was 
there  a  sale  on  a  credit?  Did  the  vendors  lose  that  right  in 
respect  of  the  price,  growing  out  of  their  original  ownership 
and  dominion,  and  which  makes  the  payment  or  tender  of 
the  price  a  condition  precedent  on  the  part  of  a  vendee  to 
the  obtaining  a  right  of  possession  ?  10  Eng.  Com.  Law, 
480.  It  is  clear  that  there  may  be  an  actual  possession  ob- 
tained without  conferring  the  right  of  possession.  The  latter 
may  still  depend  on  the  performance  of  a  condition  precedent. 
2  B.  &  Aid.  829,  Homblower  v.  Proud;  2  B.  &  Ad.  932,  Brandt 
V.  Bowlby.  Whether  the  actual  delivery  or  possession  be  sub- 
ject to  such  a  condition,  will  depend  on  the  intention  of  the 
parties.  It  will  make  the  transaction  rather  a  contract  for  a 
sale  than  an  actual  sale,  and  may,  until  the  condition  be  per- 
formed or  wai  ved,  create  a  relation  of  bail  ment  in  respect  of  the 
f)08ses8ion.  Meigs  Rep.  281 ;  2  Hill,  826 ;  1  Barr,  190.  In  my 
opinion  such  contracts  of  sale  as  the  present,  and  others,  when 


MARCH  TERM,  1858.  127 

Wftraer  A  Penney  «.  Chas.  F.  Porter. 

it  is  said  payment  is  not  called  for  until  a  day  or  two  elapses 
after  an  actual  delivery,  but  which  are  considered  as  cash 
sales,  are  governed  by  this  rule.  It  is  of  the  very  nature  of 
a  cash  sale,  that  the  vendee  is  not  to  have  the  article  sold 
unless  the  price  be  paid.  Any  possession  obtained  by  a 
vendee  under  such  a  contract  of  sale  must,  necessarily,  be 
subject  to  the  condition  of  paying  the  price.  I  think,  in  the 
present  case,  it  was  not  the  intention  of  one  party  to  part 
with,  or  of  the  other  to  obtain,  the  article  which  was  the 
subject  of  the  contract  without  payment  of  the  price.  It 
may  be  that,  from  ;courtesy  or  the  course  of  dealing,  it  was 
not  expected  that  the  act  of  delivery  and  the  act  of  payment 
were  to  be  at  the  same  time,  but  the  goods  were  not  abso- 
lutely delivered,  and  there  was  no  intention  to  give  credit. 
It  was  substantially  a  cash  sale,  and  so  intended  by  both 
parties. 

As  between  the  parties,  therefore,  the  right  of  possession 
did  not  pass,  and  on  the  refusal  to  pay,  the  vendors  might 
retake  their  goods.  It  has  been  supposed  that,  in  such  a  case, 
the  rule  caveat  emptor  applies,  and  a  purchaser  from  the  vendee 
can  not  hold  against  the  prior  title  of  the  vendor.  8  Fairf.  341, 
Tibbets  v.  Towle;  Meigs  R.  281.  But  it  is  certainly  clear  that 
only  a  bona  fide  purchaser,  for  a  valuable  consideration,  could 
make  a  valid  claim.  1  Barr,  190 ;  7  Wend.  405 ;  4  Mass. 
404.  It  would  probably  be  found  that,  not  only  in  such  a 
case  should  value  be  paid,  without  notice,  but  the  goods 
must  be  obtained  in  the  usual  coarse  of  business,  or  rather, 
in  the  ordinary  way  of  buying  and  selling  such  goods. 
Tested,  however,  by  any  of  the  rales  now  established  on  the 
subject,  at  least,  in  this  State,  the  claim  of  the  defendant, 
who  took  a  mortgage  or  assignment  of  a  whole  stock  of 
goods  to  secure  debts  and  liabilities,  can  not  be  sustained. 
He  must  be  considered  as  taking  the  title  and  right  which  E. 
Brown  &  Son  had,  and  no  more.  He  took  cum  oneie.  He 
might  have  got  the  butter  by  paying  for  it,  and  not  other- 
wise. 

There  will  be  a  finding  for  the  plaintiffi. 


%♦ 


128        SUPERIOR  COURT  OF  CINCINNATL 

Wm.  G.  Fellowes  et  al.  v.  The  Madison  Insurance  Co. 


William  C.  Fbllowes  bt  al.  v.  The  Madison  Insurance 

Company. 

(No.  512.) 

1.  The  first  and  second  points,  stated  in  the  syllabus  of  the  report  of  the 
Madison  Insurance  Company  v.  Fellotoes  and  others  (vol.  1,  p.  217,)  re- 
affirmed. 

2.  The  condition  in  a  policy  of  insurance,  requiring  that  *'all  claims ''  under 
it,  "are  barred  unless  prosecuted  within  one  year  from  the  date  of  loss,'' 
is  not  void  as  against  public  policy. 

3.  The  condition  requiring  notice  and  indorsement  on  the  policy,  of  prior 
insurance,  imposes  the  duty  of  compliance  on  the  assured,  which  can 
not  be  cast  upon  the  insurer,  except  by  clear  proof  of  an  express  agree- 
ment between  the  parties,  or  of  a  general  usage  among  underwriters  to 
that  effect,  and  without  such. proof,  the* court  will  not  reform  the  policy, 
by  requiring  an  indorsement  of  the  prior  insurance  upon  the  policy. 

General  Term. — Reserved  for  decision  of  the  questions 
arising  upon  a  motion  for  a  new  trial,  made  by  the  defend- 
ant. The  action,  as  originally  commenced,  would  have 
been,  before  the  adoption  of  the  code,  in  the  form  of  a  com- 
mon law  action,  founded  upon  a  policy  of  insurance,  to  re- 
cover for  a  loss  sustained  within  its  terms.  The  petition 
averred  the  execution  of  the  policy  by  the  defendants,  in 
favor  of  Sanderson  Robert  for  plaintiffs*  account,  due  pay- 
ment of  the  premium,  a  loss  by  lire  within  the  term  insured, 
due  proof  and  notice  thereof  to  defendant,  and  refusal  by 
it  to  pay  the  loss. 

Among  other  provisions  of  the  policy,  it  was  declared, 
that  ^^  in  case  of  any  other  insurance  upon  the  said  property, 
not  notified  to  said  company,  and  mentioned  in  or  indorsed 
upon  this  instrument,  then  this  policy  shall  be  void  and  of 
no  effect ;  and  if  any  subsequent  insurance  shall  be  made 
upon  the  property  herein  insured,  which  with  the  sum  or 
sums  already  insured  shall,  in  the  opinion  of  said  company, 
amount  to  an  over  insurance^  the  said  company  reserve  to 
themselves  the  right  of  canceling  this  policy  by  paying  to 
the  insured  the  premium  pro  raia,  for  the  unexpired  portion 
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of  the  term  of  this  insurance.  And  in  case  of  loss  or  dam^ 
age,  the  insured  shall  not  be  entitled  to  recover  of  said  com- 
pany any  greater  proportion  thereof  than  the  amount 
hereby  insured  shall  bear  to  the  whole  amount  insured  on 
said  property." 

It  was  also  declared,  that  '^  all  claims  under  the  policy 
were  barred,  unless  prosecuted  within  one  year  from  the 
date  of  the  loss/'  and  '^  no  insurance  shall  be  conddered 
binding,  until  the  payment  of  the  premium." 

The  answer,  by  way  of  defense,  relying  upon  these  pro- 
visions of  the  policy,  averred : 

1.  The  non-payment  of  the  premium,  up  to  the  time  of 
the  loss. 

2.  That  the  present  action  had  not  been  brought  or  pros- 
ecuted, within  a  year  from  the  time  of  the  loss. 

8.  That  at  the  time  of  issuing  of  the  policy,  Sandersoa 
Robert  had  two  other  policies  of  insurance  upon  the  sam€| 
premises,  then  in  full  force ;  one  issued  by  the  New  York 
Protection  Insurance  Company,  in  his  favor,  for  the  sum  of 
$1,500 ;  and  the  other,  by  the  Orleans  Insurance  Company^ 
for  the  sum  of  $2,000;  of  which  ^he  had  given  the  defend- 
ant no  notice ;  and  had  not  cau<)ed  notice  of  the  same  to  be 
indorsed  upon  the  policy  issued  by  the  defendant;  and  that 
the  defendant  had  no  other  notice  thereof." 

The  cause  was  submitted  to  the  court,  and  it  appearing 
upon  the  trial,  that,  at  the  time  of  issuing  the  policy,  Robert 
had  other  insurance  upon  the  premises  (as  averred  in  the 
defendant's  answer),  which  was  not  indorsed  upon,  or  other- 
wise mentioned  in  the  policy,  the  plaintiff  offered  parol 
proof  to  show,  that  when  the  insurance  was  applied  for  by 
him,  to  the  agent  of  defendant,  he  distinctly  notified  the 
agent  that  there  was  insurance  already  upon  the  premises  to 
the  amount  of  |3,500;  and  that  when  the  policy  was  exe- 
cuted and  delivered  to  him,  he  supposed  the  prior  insurance 
was  either  mentioned  in  or  indorsed  upon  the  policy,  but 
^d  not  look  to  see ;  nor  was  he  aware  of  the  omission  until 
after  the  loss  had  occurred.  This  testimony  was  objected  to 
9 
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but  was  received  by  the  court,  as  going  to  prove  a  waiver, 
on  the  part  of  the  defendant,  of  the  condition ;  and  upon 
the  whole  evidence  in  the  case,  the  court  found  for  the 
plaintiffs.  The  case  coming  before  the  three  judges,  at 
general  term,  upon  error,  it  was  held  that  to  entitle  the 
plaintiffs  to  recover  upon  the  policy,  it  was  necessary  to 
show  a  compliance  with  its  conditions;  and,  as  the  condition 
required  notice  of  prior  insurance  to  be  indorsed  upon  the 
policy,  or  mentioned  in  it,  and  in  default  thereof  declared 
the  policy  void,  to  allow  parol  proof  of  notice  to  be  received 
would  be  to  dispense  with  an  important  provision  of  the 
contract,  and  completely  nullify  its  purpose;  that  to  apply 
the  principle  of  waivevy  in  such  a  case,  would  be  to  set  up  a 
parol  agreement  made  at  the  time  of  issuing  the  policy,  dis- 
pensing with  the  necessity  of  indorsing  the  prior  insurance 
upon  it,  in  opposition  to  the  written  agreement  of  the  parties, 
requiring  such  indorsement  to  be  made  as  necessary  to  the 
validity  of  the  policy;  that,  for  this  reason,  the  testimony 
was  improperly  received,  and  the  judgment  founded  thereon 
erroneous;  which  decision  is  reported  in  vol.  1,  page  217.  But 
it  was  also  intimated,  that  if  the  action  had  been  differently 
framed,  addressing  itself  to  the  equitable  consideration  of 
the  court,  by  presenting  the  case  of  an  agreement  between 
the  parties  for  the  indorsement  of  these  prior  insurances 
upon  the  policy,  accompanied  by  an  undertaking  on  the 
part  of  the  defendant  to  make  such  indorsement,  which,  by 
the  mutual  mistake  of  the  parties,  or  fraud  of  the  defend- 
ant, was  omitted,  and  asking  for  a  reconstruction  of  the 
policy  in  this  respect,  or  that  the  mistake  might  be  corrected, 
the  existence  of  such  agreement  and  mistake  might  be 
shown  by  parol  evidence;  and,  upon  suflScient  proof,  the 
court,  in  the  exercise  of  chancery  powers,  might  correct  such 
mistake,  and  then  proceed  to  render  judgment  on  the 
policy. 

In  pursuance  of  this  intimation,  the  plaintiffs  filed  an 
amended  petition,  in  which  they  set  foi^h,  that  prior  to  the 
issuing  of  the  policy  sued  upon,  they  had  effected  an  insu- 
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caDce  upon  part  of  the  premises  thereia  described,  in  the 
Bum  of  |2,000,  with  the  Orleans  Insurance  Company,  and 
had  also  effected  an  insurance  upon  the  residue  of  said 
premises,  in  the  sum  of  $1,500,  with  the  New  York  Protec- 
tion Insurance  Company,  at  their  agencies  in  Cincinnati, 
amounting  in  all  upon  said  premises  to  $3,500 ;  "  that  at  the 
time  of  making  application  (through  4heir  agent,  said  Rob- 
ert), to  the  defendant,  they  (through  said  Robert)  notided 
the  defendant  that  there  was  other  insurance  then  made  by 
the  agencies  of  said  other  named  companies,  for  the  sum  of 
|3,500,  as  aforesaid,  which  notice  was  given  for  the  purpose 
of  being  within  the  terms  and  provisions  of  the  defendant's 
policy,  and  for  the  purpose  of   enabling  the  defendant  to 
mention  said  notice  in  their  said  policy,  or  to  indorse  the 
same  upon  it;  and  the  plaintiffs  thereupon  supposed  and 
believed  that  the  defendant   would  do  so;  and  defendant 
thereupon  executed  and  delivered  said  policy  to  the  plain- 
tiff, without  being  so  indorsed  with  such  notice,  and  with- 
out any  mention  therein  of  the  same ;  and  plaintiffs  received 
and  accepted  the  same,  and  adjusted  and  settled  the  pre^ 
mium  therein,  beliteving  said  policy  to  have  been  so  drawn < 
as  to  be  in  all  respects  complete  and  valid;  that  defendanfc^ 
failed  to  indorse  or  mention  said  notice  in  said  policy ;  byr 
means  of  which  failure,  the  defendant  now  pretends  said 
policy  is  void,  and  refuses  to  adjust  the  loss  arising  there^ 
under."    Thereupon  they  ask  that  said  indorsement  be  now 
ordered,  as  of  the  time  when  the  same  should  have  been 
made,  and  that  plaintiffs  may  have  judgment  for  the  amount 
to  which  they  are  justly  entitled  under  said  policy. 

To  this  amended  petition  the  defendant  answered,  '<  de- 
nying that  before  the  issuing  of  their  policy,  it  received^ 
notice  of  the  other  insurances  on  the  said  premises,  as 
claimed  in  said  amended  petition,  or  that  notice  of  said 
other  insurances  was  duly  given  by  the  plaintiffs  to  the  de- 
fendant, for  the  purpose  of  being  within  the  terms  and  pro- 
visions of  the  defendant's  policy ;  and  it  also  denies  that  it 
was  the  duty  of  the  defendant  to  mention  the  notice  afore- 
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Baid  in  said  policy,  or  to  indorse  it  thereon."  And  it  also 
*<  denies  that  the  plaintifis  performed  all  the  conditions  they 
were  required  to  pertbrm  in  relation  to  said  policy.'' 

Upon  the  pleadings  as  amended,  the  cause  came  on  for 
trial  before  Judge  Obolson,  at  special  term,  in  May,  1867. 
A  jury  was  impaneled  to  try  the  issues  between  the  par* 
ties,  who  found  a  general  verdict  in  favor  of  the  plaintifis 
for  m,670— subject  to  the  opinion  of  the  court  on  certain 
special  findingSy  directed  by  the  court,  as  follows  : 

1.  That  in  the  treaty  or  parol  agreement  between  Robert 
and  the  agent  of  the  defendant,  prior  to  the  execution  of 
the  policy  by  the  defendant,  it  was  one  of  the  terms  or 
matters  intended  to  be  put  in  writing,  as  a  part  of,  or  as  an 
indorsement  on  the  said  policy,  that  there  were  other  in- 
surances  on  the  same  property  covered  by  the  policy. 

2.  That,  in  making  out  the  policy  of  insurance,  there  was 
a  mistake  in  not  inserting  or  indorsing  the  fact  or  matter 
that  there  were  other  insurances;  and  that  there  was  an  ac- 
ceptance of  the  policy  under  a  mistake,  as  to  there  being  no 
such  insertion  or  indorsement 

8.  That  the  two  prior  insurances  mentioned  in  the  plead- 
ings were  upon  the  same  property,  which  was  covered  by 
the  defendant's  policy. 

4.  That  the  premium  mentioned  in  defendant's  policy  was 
not  paid  in  cash,  but  was  charged  to  S.  Robert,  and  is  still 
nnpaid* 

5.  That  the  policy  sued  on  was  assigned  by  Robert  to 
plainti£&  on  the  22d  of  January,  1851,  with  defendant's  as- 
sent. 

6.  That  the  original  insurance  was  effected  by  Robert  as 
plaintifis'  agent,  and  for  their  benefit 

7.  That  the  loss  happened  June  26th,  1851 — not  on  the 
81st  of  December,  1851.  Robert  commenced  an  action  upon 
the  policy  for  the  same  loss,  for  the  benefit  of  the  plaintifis, 
in  the  superior  court  of  Cincinnati,  which  was  removed  to 
the  circuit  court  of  the  United  States  for  the  District  of 
Ohio,  and  there  discontinued  on  the  17th  of  September, 
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1858,  by  the  voluntary  act  of  the  plaintiffi  ;  and  on  the.l9th 
day  of  said  month,  the  present  action  was  brought ;  and 
that  the  defendant  neither  assented  to  such  discontinuance 
nor  to  the  delay  in  bringing  the  present  action. 

Upon  the  rendition  of  this  verdict,  the  defendant  moved 
for  a  new  trial,  assigning  for  cause,  1.  That  the  court  erred 
in  admitting  improper  evidence.  2.  That  the  court  erred 
in  its  charge  to  the  jury,  and  in  refusing  to  charge  as  re- 
quested. 8.  That  the  verdict  is  against  the  law  and  the  ev- 
idence; while  the  plaintiffs  demanded  judgment  on  the 
verdict 

These  questions  were  reserved  to  general  term  for  decis- 
ion, and  all  the  testimony  exhibited  on  the  trial  was  em- 
bodied in  a  bill  for  information ;  and  another  bill  of  ex- 
ceptions was  allowed  on  the  trial,  exhibiting  the  questions 
arising  npon  the  1st  and  2d  reasons  assigned  for  a  new  trial. 

Kxng^  Anderson  ^  Sage^  for  plaintiffs. 

Lincoln^  Smith  f  Wamoekj  for  defendant. 

Spbncbr,  J.,  delivered  the  opinion  of  the  court. 

Nearly  all  the  legal  questions  arising  upon  this  case  have 
been  considered  and  disposed  of  by  this  court  on  its  former 
hearing,  and  we  shall  not,  therefore,  be  compelled  to  dwell 
opon  them  at  great  length — though  it  is,  perhaps,  proper  to 
state,  that  whereas  we  were  then  divided  in  opinion  upon 
one  of  the  main  points,  we  are  now  fully  agreed  upon  all 
the  matters  to  be  decided. 

The  first  inquiry  we  make  is  whether  the  general  verdict, 
in  connection  with  or  apart  from  the  special  findings,  is 
against  the  law  and  evidence. 

There  are  and  have  been  but  four  points  of  controversy 
between  the  parties : 

The  first  relates  to  the  interest  of  the  plaintiffs  in  the 
policy,  which  was  denied  by  the  defendant.    The  jury  have 
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found  that  the  policy  was  taken  out  by  Robert,  as  the  agent 
and  for  the  benefit  of  the  plaintifis,  and  was  assigned  by  him 
to  the  plaintifis,  with  the  assent  of  the  defendant.  To  this 
finding  no  objection  has  been  made. 

The  second  relates  to  the  payment  of  the  premium,  which 
was  denied  by  defendant  to  have  been  made,  and  who 
claimed,  in  consequence  thereof,  that  the  policy,  agreeably 
to  one  of  its  conditions  already  quoted,  never  took  efltect. 
On  this  the  jury  have  found,  that  the  premium  was  not 
paid  in  cash,  at  the  time  of  issuing  the  policy,  but  was 
charged  to  Robert,  though  it  has  never  in  fact  been  paid  by 
him.  The  language  of  the  condition,  it  will  be  observed,  is 
that  <^  no  insurance  shall  be  considered  binding  until  the 
payment  of  the  premium/*  On  examining  the  policy  we 
find,  that  it  contains  in  express  terms  an  acknowledgment  of 
the  payment  and  receipt  of  the  premium.  This  acknowl- 
edgment (as  we  held  before)  "  was  made  for  the  purpose  of 
giving  cft'ect  to  the  policy  from  the  time  of  delivery,  and 
must  be  held  conclusive  for  that  j^urpose.^'  If.  Y.  Central  In- 
surance Co.  V.  National  Protection  Insurance  Cb.,  20  Barb.  475, 
and  cases  cited ;  1  Campb.  532  ;  3  Taunt.  493;  1  Sanf.  S.  C. 
58;  1  Phil,  on  Ins.  sees.  514-15  j  2  ibid.  1849-1993-2116; 
1  Marsh.  Ins.  240.  The  policy  having  once  taken  efiect,  its 
condition  was  at  an  end,  and  the  subsequent  non-payment 
of  the  premium  did  not  and  could  not  avoid  it,  unless  pro* 
vided  for  by  some  other  condition,  of  which  there  was  none. 

The  third  poin^  of  controversy  relates  to  the  time  within 
which  the  present  action  was  brought.  It  grows  out  of  the 
condition  of  the  policy,  which  declares  that  "  all  claims  un- 
der it  are  barred,  unless  prosecuted  within  one  year  from 
the  date  of  loss:''  The  facts,  as  applicable  to  this  branch  of 
the  defense,  are  that  the  insurance  was  effected  by  Robert 
for  the  plaintiflTs  benefit,  and  the  policy  assigned  to  them 
with  the  defendant's  assent,  before  the  loss  happened ;  that 
within  a  year  after  the  loss,  an  action  was  brought  therefor 
in  the  name  of  Robert  for  the  use  of  the  plaintifis,  in  the 
superior  court  of  Cincinnati,  which  was  subsequently  re* 
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moved  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Ohio,  where  it  was  prosecuted  until  the  17th  of 
September,  1853,  on  which  day  it  was  discontinued  by  the 
plaintiffs  without  the  consent  of  the  defendant;  and  that 
on  the  19th  of  the  same  month,  the  present  action  was 
brought,  the  defendant  not  consenting  to  such  delay.  The 
present  action  not  having  been  brought  by  the  plaintiffs 
within  the  year  prescribed,  it  is  claimed  by  the  defendant 
that  it  is  absolutely  barred  by  the  condition  referred  to; 
while  on  the  part  of  the  plaintiffs  it  is  claimed  that  the 
condition  has  been  substantially  if  not  literally  complied 
with,  and  if  not,  the  condition  is  void  as  against  public 
policy.  Upon  a  former  examination  of  this  point  in  the 
case,  we  declined  expressing  an  opinion  upon  the  validity 
of  this  condition.  Further  investigation  has  removed  aU 
hesitation  and  doubt,  and  led  us  to  the  conclusion  that  the 
provision  is  both  lawful  and  useful.  The  idea  that  such  a 
condition  if  allowed  would  virtually  oust  the  courts  of  their 
jurisdiction,  as  urged  by  Judge  McLean  in  French  v.  The 
Lafayette  Insurance  Co.y  5  McLean,  461,  is  plausible  and  im- 
posing, and  if  such  were  the  object  of  the  parties,  would  per- 
haps be  a  conclusive  objection  against  it.  But  to  limit  a 
time  within  which  actions  should  be  brought  has  always 
been  deemed  wise  and  politic,  and  accordingly  statutes  of 
limitation  are  of  constant  occurrence.  What  shall  be  re- 
garded as  a  reasonable  time  in  any  particular  case,  or  class 
of  caseS;  will  depend  upon  circumstances.  It  should  in  any 
event  allow  sufficient  opportunity  to  a  party  to  investigate 
his  claim,  and  prepare  for  the  controversy.  The  urgency  of 
circumstances  is,  in  an  individual  case,  best  known  to  the 
parties  themselves,  and  they  should  be  allowed  to  judge  ac- 
cordingly. If  it  be  lawful  to  require  proof  of  loss  to  be 
furnished  to  the  company  itself,  within  sixty  days,  or  any 
other  limited  time  after  the  loss  occurs,  by  the  condition 
upon  which  the  liability  of  the  company  is  to  depend,  it  is 
equally  lawful  and  proper  to  require  such  proof  to  be  fur- 
nished in  a  court  of  justice,  within  a  reasonable  limited  time. 
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B8  a  condition  of  its  liability.  And  that  such  limitatione 
lire  peculiarly  appropriate  to  actions  upon  policies  of  insur- 
ance,  no  one  will  pretend  to  deny.  It  is  unnecessary  to  en- 
large upon  the  subject.  That  such  a  limitation  is  binding, 
and  will  be  respected  in  courts  of  justice,  has  been  decided 
tn  several  well  considered  cases,  to  which  we  give  our  hearty 
approval.  Cray  v.  The  Hartford  Fire  Insurance  Co.j  1 
Blatchf.  280 ;  WiUiams  v.  The  Vermont  Mutual  Fire  Insur- 
tnce  Co,j  20  Verm.  222 ;  Wilson  v.  The  ^na  Insurance  Co.^  1 
•Williams,  102. 

But,  secondly,  has  the  condition  been  complied  with  ?  A 
proper  action  was  brought  by  the  plaintiffs,  in  the  name  of 
Robert,  for  their  use,  to  recover  for  this  loss,  within  the  time 
required.  It  was  prosecuted  in  good  faith,  until  discontin- 
ued for  the  purpose  of  bringing  the  present  action.  Al- 
though the  nominal  plaintiffs  in  the  two  actions  are  differ- 
ent, the  persons  benellcially  interested  and  prosecuting  are 
the  same,  and  the  whole  may  justly  be  regarded  as  the  pros- 
locution  of  the  same  claim.  As  said,  on  a  former  occasion, ' 
we  are  all  perfectly  satisfied,  that  this  provision  of  the  policy 
Is  reasonably  complied  with,  by  the  bona  fide  institution  ot  * 
ft  suit,  within  the  time  limited,  for  the  purpose  of  enforcing 
the  claim ;  and  if  the  party  should  afterward  discover  that 
he  has  brought  his  suit  before  the  wrong /orum,  as  if  he  had 
gone  into  a  court  of  law  when  he  should  have  gone  into 
equity,  or  in  an  improper  mode,  as  if  he  had  brought  cove* 
nant  instead  of  assumpsit,  he  may  abandon  the  same,  insti- 
tuting at  once  a  new  action,  and  thereby  make  a  continuous 
claim  in  prosecution  of  his  right,  without  abandoning  or 
forfeiting  such  right  altogether.  The  language  of  this  con- 
dition is  that  of  the  defendant;  and  its  terms  being  restrict- 
ive of  common  right,  must  be  construed  strictly^  and  taken 
most  strongly  against  the  defendant  It  does  not  require 
that  the  same  prosecution,  that  is  the  same  action,  once 
begun,  shall  continue  until  its  completion,  and  when  once 
determined,  whether  by  non-suii  or  otherwise,  the  right  shall 
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be  wholly  barred;  but  that  the  ris^ht  itself,  or  clam  shall  be 
prosecuted  within  the  year,  and  continuously  made,  whether 
in  the  same  or  a  difterent  action,  is  not  material.  The  pros* 
ecntion  of  a  claim  means  nothing  more  than  the  following 
of  it  up  by  action;  and  should  be  continuously  made  with- 
out serious  interruption.  This  construotion  answers  the 
terms  of  the  condition ;  an!  it  saves  to  the  company  all  the 
advantages  intended  to  be  secured  to  it,  by  the  requisi- 
tion of  a  prompt  suit,  on  the  part  of  the  insured,  that  is, 
notice  to  prepare  their  defense  before  the  evidence  of  it  may 
be  lost ;  while  at  the  same  time  it  saves  the  insured  from  the 
casualties  which  must  frequently  arise  from  being  compelled 
to  bring  a  hasty  action. 

The  language  of  this  condition  differs  essentially  from 
that  used  in  the  cases  just  referred  to :  In  WiUiams  v.  The  Ver^ 
mont  Mutual  Fire  Insurance  Companyy  20  Verm.  222,  the 
restriction  to  sue  was  embodied  in  the  charter  itself.  It 
required  the  party  aggrieved  "to  bring  his  action  against 
the  company,  at  the  next  court,  to  be  holden  in,  and  for  said 
county,  and  not  afterwardj  unless  said  court  shall  be  holden 
within  sixty  days  after  refusal  to  allow  the  losfj,  if  holden 
within  sixty  days,  then  at  the  next  court  hqlden  in  said 
county  thereafter.^'  This  was  held  to  apply  to  the  action  in 
which  the  recovery  was  sought.  So  in  the  other  three  cases, 
which  are  founded  upon  the  same  identical  form  of  policy, 
they  turned  upon  the  proper  construction  of  the  language 
used,  which  provided,  not,  as  here,  that  the  claim  '^should 
be  barred  unless  prosecuted  within  a  year,"  but  that  "  no  suit, 
or  action  of  any  kind,  upon  the  policies,  shall  be  sustainel 
in  any  court  of  law  or  chancery,  unless  said  suit  or.  action 
shall  be  commenced  within  the  term  of  twelve  months  next 
after  the  cause  of  action  shall  accrue ;  and  in  case  any  such 
suit  or  action  shall  be  commenced  after  the  expiration,  etc., 
the  lapse  of  time  shall  be  taken  and  deemed  conclusive  evi^ 
dence  against  the  validity  of  the  claim,  thereby  so  attempted 
to  be  enforced."  In  commenting  upon  this  provision,  in 
the  case  of  Wilson  v.  The  JEtna  Insurance  Company y  1  Wil- 
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liams,  102,  Judge  Redfield  says:  ^'This  stipulation  is  too 
explicit  to  allow  of  any  escape  from  its  import  by  construc- 
tion. It  is  not  that  an  action  shall  be  commenced  within 
twelve  months ;  but  that  no  recovery  shall  be  had,  unless 
such  action  is  commenced  withintwelve  months  after  the  loss. 
Such  auction  csLix  only  signify  the  action  in  which  the  recovery 
is  sought,"  etc.  "  And  there  is  no  provision  for  any  exception 
on  account  of  the  failure  of  any  such  actions;  and  without 
such  provision  in  the  contract,  the  court  can  not  import  one." 
And  the  judge  intimates,  that  in  such  a  case,  even  fraud 
would  not  be  a  ground  of  relief. 

As  the  condition,  however,  in  the  present  case,  only  re- 
quires the  claim  to  be  prosecuted  within  the  year,  an  action 
fairly  brought,  with  a  view  to  ascertain  and  enforce  the 
right,  answers  the  terms  of  the  condition ;  and  though  dis- 
continued voluntarily,  without  bad  faith,  if  the  claim  be 
promptly  prosecuted  in  another  action,  it  is  not  barred. 

The  fourth  point  of  controversy  relates  to  that  condition 
of  the  policy  which  declares  that  "in  case  of  any  other  in- 
surance upon  the  property,  not  notified  to  said  company,  and 
mentioned  in  or  indorsed  upon  this  instrument,  then  this 
policy  shall  be  void  and  of  no  effect."  The  importance  of 
this  condition,  and  the  necessity  of  complying  with  it  on 
the  part  of  the  insured,  were  considered  by  this  court,  at 
great  length,  in  a  former  hearing  of  the  case ;  and  the  con- 
clusions then  arrived  at,  by  a  majority  of  the  court,  are 
sanctioned  and  confirmed  by  us  all,  and  have  been  sus- 
tained by  fresh  authority.  They  were,  that  in  an  action  on 
the  policy  no  other  evidence  than  that  provided  for  in  the 
contract  itself  could  be  received  to  show  that  notice  of  prior 
or  subsequent  insurance  had  been  given ;  or  to  prove  a 
waioer  of  the  condition  itself,  made  at  the  time  of  delivering 
the  instrument  The  cases  then  cited,  as  directly  in  point, 
were  Carpenter  v.  The  Providence  Washington  Insurance  Com- 
pany,  16  Pet.  510 ;  and  Barret  et  al.  v.  The  Union  Mutual 
Fire  Insurance  Company,  7  Cush.  175;  and  as  covering  the 
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principle  involved,  Alston  v.  The  Mechanics  Mutual  Insurance 
Company^  of  Troy,  1  Hill,  510 ;  Kennedy  v.  The  St.  Law- 
rence County  Mutual  Insurance  Company ,  10  Barb.  285; 
Sheldon  ^  Co.  v.  The  Protection  Insurance  Company^  22 
Conn.  235 ;  and  'The  Glendale  Manufacturing  Company  v. 
The  Protection  Insurance  Company,  21  Conn.  19.  Since 
then  has  been  published  the  case  of  The  Worcester  Bank 
V.  The  Hartford  Fire  Insurance  Company,  11  Cash.  265, 
in  which  it  was  held,  that  where  by  the  terms  of  the  policy, 
it  was  required  that  notice  of  other  insurances  should  be 
entered  on  the  books  of  the  company,  or  on  the  policy 
itself,  otherwise  the  policy  should  become  void,  and  such 
entry  was  not  in  fact  made,  the  plaintiff  could  not  re- 
cover, although  he  had  given  such  notice  to  the  agent  of 
the  company,  with  directions  to  enter  it  upon  the  company's 
books,  and  the  agent  had  promised,  but  failed  to  do  so. 
Such  being  the  clear  rule  at  law,  equity  would  not  interpose, 
unless  to  enforce  specifically  an  agreement  on  the  part  of 
the  defendant  to  cause  such  notice  to  be  indorsed  upon  or 
mentioned  in  the  policy,  or  on  the  ground  of  fraud,  acci- 
dent or  mistake. 

It  may  be  observed  that,  in  the  present  case,  the  plaintifis 
in  their  petition  aver  that,  at  the  time  of  making  application 
for  insurance,  they  notified  the  defendant  of  prior  insuran- 
ces upon  the  property  in  the  sum  of  J3,500,  "  for  the  pur- 
pose of  enabling  the  defendant  to  mention  said  notice  in 
their  said  policy,  or  to  indorse  the  same  upon  it;  and  the 
plaintiffs  thereupon  supposed  and  believed  that  the  defendant 
would  do  so ;  and  defendant  thereupon  executed  and  de- 
livered said  policy  to  the  plaintift's,  without  any  mention 
therein  or  upon  the  same ;  and  the  plaintifls  received  said 
policy,  and  adjusted  the  premium,  believing  it  to  be  in  all  re- 
spects complete  and  valid.''  What  reason  the  plaintifis  had 
for  such  supposition  and  belief  is  not  set  forth — whether  be- 
cause of  an  actual  agreement  on  the  part  of  defendant,  or 
an  agreement  implied  from  the  usages  of  insurers  to  mention 
such  notice  in  or  upon  their  policies.     The  defendant  in 
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its  answer  denies  that  notice  of  other  insurance  was  given, 
or  was  given  for  the  pnrpose  claimed  by  plaintiffs,  or  that  it 
was  the  duty  of  the  defendant  to  mention  such  notice  in  or 
upon  the  policy.  Nor  have  the  jury,  in  their  special  finding 
on  the  point,  unequivocally  asserted  that  there  was  any  such 
agreement  oh  the  part  of  the  defendant,  or  any  usage  from 
which  it  might  be  inferred.  They  have  declared  (it  is  true) 
that  in  the  treaty  or  agreement  between  the  agents  of  the 
parties,  it  was  one  of  the  terms  or  matters  intended  to  be  put 
in  writing,  as  a  part  of  or  as  an  indorsement  on  the  policy, 
that  there  were  other  insurances  upou  the  property,  etc.,  but 
it  is  not  found  that  the  defendant  agreed  or  undertook  to 
do  it,  or  that  the  intention  was  mutual — ^that  is  the  intention 
of  both  parties.  So  it  is  found  that  *^  in  making  out  the  policy 
there  was  a  mistake  in  not  inserting  in,  or  indorsing  upon  it, 
the  fact  of  there  being  other  insurances  upon  the  property; 
and  that  the  policy  was  accepted  under  a  mistake  as  to  there 
being  no  such  insertion  or  indorsement.'^  But  whether  such 
mistake  was  an  omission  of  duty  imposed  upon  the  defen- 
dant, and  if  so,  whether  by  operation  of  law,  of  usage,  or  of 
contract,  is  not  set  forth.  Giving  this  finding  a  strict 
construction,  it  may  be  questioned  whether,  if  it  stood  alone, 
enough  appears  to  warrant  a  judgment  in  favor  of  either 
party  upon  it.  Giving  it  however,  that  construction  which 
would  go  to  sustain  the  general  verdict,  and  how  does  the 
entire  verdict  comport  with  the  evidence.  We  premise  here 
that  this  condition  of  the  policy,  so  far  as  it  imposes  any 
duty  in  this  regard  on  either  of  the  parties,  imposes  it  upon 
the  insured,  and  not  upon  the  underwriters.  It  is  a  condi- 
tion  precedent  to  their  right  of  recovery ;  and  therefore  to  be 
performed  by  them — or  at  least  it  becomes  their  duty  to  see 
that  it  is  performed,  and  if  not,  to  cause  it  be  done.  It  may 
possibly  admit  of  some  question  wliether,  if  this  duty  be  im- 
posed upon  them  by  the  terms  of  the  written  contract,  it  can 
be  cast  upon  the  other  party  by  a  concurrent  parol  agreement, 
BO  HS  to  shield  the  insured  from  responsibility  for  its  failure. 
And  it  seems  to  us  even  more  than  questionable  whether  such 
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an  agreement  made  with  a  mere  agent  of  the  defendant  can 
have  that  eflect — whether  it  is  not  beyond  the  scope  of  his 
authority,  of  which  the  other  party  has  notice  from  the  very 
terms  of  the  policy  itself.  Conceding  this  fully  however,  it 
should  be  made  out  by  clear  proof  that  the  duty  was  thus 
cast  upon  the  company  either  by  express  agreement,  or  by 
general  usage  among  underwriters.  So  far  as  any  such 
usage  is  concerned,  there  is  not  a  particle  of  proof  in  the  case 
to  support  it.  The  matter  therefore  stands  entirely  upon 
agreement  betweeu  the  parties.  Nor  upon  this  point  is  there 
any  proof  of  an  express  agreement  on  the  part  of  defendant, 
or  its  agent,  to  cause  a  memorandum  of  this  prior  'insu- 
rance to  be  made  upon  the  policy*  The  only  testimony  in- 
troduced upon  the  subject,  on  the  part  of  the  plaintifts,  is 
that  of  Robert  himself,  and  of  Mr.  Hall,  the  defendant's 
agent.  Robert  sa^'s  the  application  was  verbal,  and  only 
once  made;  that  it  was  made  to  Hall  just  as  he  (Hall)  waa 
going  upon  change ;  that  he  stated  to  Hall,  he  was  directed 
to  , insure  $7,000  on  the  building;  that  he  had  obtained 
$3,500  in  other  offices,  and  wished  Hall  to  take  the  balance; 
that  he  had  taken  $3,500  with  Frost  &.  Foster  (who  repre- 
sented two  companies) ;  that  Mr.  Hall  accepted  the  applica- 
tion, with  the  distinct  understanding  that  there  was  other 
insurance ;  that  witness  did  not  recollect  of  having  insured 
with  defendant  before,  but  had  insured  a  great  deal  in  other 
offices.  On  cross-examination,  he  states' that  Hall  was  just 
leaving  the  office  when  the  application  was  made ;  that  he 
directed  Mr.  Chew  to  prepare  a  policy,  and  then  left ;  does 
not  remember  of  making  a  written  application,  but,  on  his 
being  shown  one  says  it  is  drawn  up  by  Hall  and  signed  by 
him,  in  these  words  and  figures : 

584  No.  210. 


$3,500.  Insurance  in  tbe  sum  of  $3,500  on  building  commonly  knowA 

3  per  cent.         as  £.  Wilson's  pork  house. 
$105.00.         To  be  insured  on  one  year  from  date. 

Cincinnati,  January  13,  1861. 

S.  BOBSBT. 
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Hall  testifies  that  the  application  was  verbal ;  that  Robert 
said  that  he  wanted  $7,000,  in  all ;  that  he  had  already  ob- 
tained $3,600,  and  he  wanted  $3,500  more;  that  is  all  that 
took  place.    He  did  not  remember  whether  Robert  told  him 
where  he  had  made  the  other  insurance,  and  did  not  remem- 
ber whether  he  had  made  any  agreement  as  to  other  in- 
surance; that  the  policy  was  filled  up  by  Mr.  Chew,  his 
clerk ;  that  there  was  no  fixed  practice  in  the  office  about 
the  mode  of  indorsing  other  insurance;  that  the  policy  was 
made  out  by  Mr.  Chew  from  a  memorandum  left  with  him 
by  witness  for  the  purpose ;  but  did  not  remember  any  of 
the  directions  in  the  memorandum  respecting  former  insu- 
rance.    On  cross-examination,  he  says  the  memorandum 
was  as  follows:  "Mr.  Robert  wants  $3,500  insurance  on 
Wilson's  pork  house,  and  that  $3,500  has  been  insured  else- 
where;" that  the  application  of  Robert,  as  above  set  forth, 
was  in  the  company's  application  book,  and  was  signed  by 
Robert,  but  it  was  not  .handed  to  Mr.' Chew  to  make  the 
policy  by;  nor  does  witness  know  when  it  was  made;  that 
it  was  the  usage  of  the  oflice  to  require  mention  of  former 
insurance  in  the  application  itself,  and  for  the  applicant  to 
sign  it,  and  that  such  was  the  custom  in  the  city  generally. 
This  is  all  the  testimony  on  the  part  of  plaintiffs.     Mr. 
Chew  testifies  that  he  has  no  recollection  on  the  subject;  but 
that  the  policy  was  made  out  from  the  application;  and  it 
in  fact  so  appears  from  the  policy  itself.     This  proof  falls 
very  far  short  of  showing  an  undertaking  on  the  part  of  the 
company  to  cause  this  prior  insurance  to  be  noticed  upon 
the  policy,  or  even  of  a  request  from  Robert  that  it  might 
be  so  noticed.    The  only  fact  from  which  it  can  be  inferred 
that  such  was  Robert's  purpose,  understood  by  the  com- 
pany's agent,  was  the  mere  statement  that  prior  insurance 
did  exist  in  the  sum  of  $3,500.     Now  it  was  manifestly 
proper  and  natural  that  a  circumstance  which  so  materially 
affected  the  question  of  risk,  as  prior  insurance,  should  have 
been  stated  by  Robert  to  Hall,  for  the  purpose  of  enabling 
Mr.  Hall,  in  the  first  interview,  to  determine  whether  he 


APRIL  TERM,  1858.  148 

Wm.  O.  Fellowes  et  al.  v.  The  Madison  Insurance  Co. 

'■  .  ■ 

woald  or  would  not  take  the  riek;  and  that  when  he  had 
expressed  his  assent,  a  written  application  should  be  made 
in  form,  detailing  the  particulars  to  be  inserted  in  the  policy, 
agreeably  to  general  usage.  He  must  be  presumed  to  be 
aware  of  the  custom  to  make  out  policies  from  the  applica- 
tion; and  if  he  had  intended  that  mention  should  be  made, 
upon  the  policy,  of  other  insurances,  he  should  have  stated 
in  his  application  that  there  were  other  insurances,  and  the 
particulars  thereof,  so  as  to  enable  the  agent  properly  to 
mention  them  on  the  policy.  Not  so  here.  The  written 
application  of  Robert,  from  which  the  policy  was  made  out, 
contains  no  statement  whatever  of  prior  insurance;  and  the 
verbal  statement  made  by  him  did  not  contain  such  particu- 
lars as  would  have  enabled  the  agent  to  express  them  on  the 
policy,  if  he  had  seen  fit,  without  further  inquiry.  Should 
the  omission  be  held  fatal  in  the  present  case,  we  hazard 
nothing  in  saying  that,  treating  Hall  as  Robert's  agent,  no 
jury  would  hold  him  liable  to  Robert  for  neglect  of  direc- 
tions. Circumstances  have  been  introduced  in  defense,  go- 
ing to  show  still  further  the  alleged  equity  of  the  plaintiffs. 
It  appears  that  Robert,  when  he  received  the  policy,  made 
no  examination  to  see  whether  its  conditions  had  been  com- 
plied with  on  his  part,  nor  was  he  prevented  from  so  doing 
by  any  act  of  the  defendant.  And  subsequently,  when  ad- 
vised that  the  policy  was  imperfect  in  another  particular, 
and  he  called  upon  the  agent  to  have  it  corrected,  he  still 
took  no  notice  of  the  omission  referred  to.  It  may  be  very 
questionable,  under  such  circumstances,  whether  the  mistake 
of  Robert,  in  this  case,  was  not  voluntary;  and  that,  if  he 
had  not,  he  ought  to  have  had  knowledge  that  he  had  not 
complied  with  the  condition  of  the  policy ;  and  if  so,  ought 
not  to  have  the  aid  of  equity  to  relieve  him  from  his  own 
neglect.  At  all  events,  it  does  not  induce  a  high  degree  of 
favor  in  straining  testimony  to  make  out  a  case  which  it 
does  not  well  warrant. 
We  are  not  satisfied,  then,  with  this  verdict.    It  is  not 
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fafitained  by  the  evidenoe,  nor  ooneistent  with  law ;  and  it 
must  be  set  aside,  and  a  new  trial  granted. 
CauBe  remanded  for  a  new  trial. 


'  John  Hirsch  v.  Stsamboat  Quaker  City. 

(No.  6,121.) 

1.  The  law  has  long  been  settled  that  when  goods  have  reached  their  desti* 
nation,  and  in  the  ordinary  coarse  of  business  are  stored  for  their  pro- 
tection, or  to  be  afterward  forwarded  to  another  place,  the  liability  of 
the  carrier  ceases,  and  that  of  the  warehouseman  only  exists. 

2.  When  a  sufficient  time  has  elapsed  after  the  arrival  of  the  vessel,  and 
the  landing  of  the  freight  on  the  usual  wharf,  and  the  consignee,  if  no- 
tified, does  not  appear,  or  if  he  is  not  a  resident  of  the  port  of  desti- 
nation, and  has  no  known  correspondent  or  agent,  the  carrier  may  put 
the  goods  in  a  warehouse,  and  will  only  be  held,  as  a  depositary,  to 
ordinary  care. 

SpbciaIi  Term. — The  plaintiff*  shipped  on  board  the  steam- 
boat Quaker  City,  two  boxes  of  merchandise,  to  be  trans- 
ported from  Cincinnati  to  St.  Louis.  By  the  bill  of  lading 
given  by  the  clerk,  the  property  was  to  be  delivered  to  the 
plaintiff"  on  its  arrival,  but  no  place  in  St.  Louis  was  desig- 
nated, and  no  person  named  to  whose  care  it  was  addressed, 
if  the  consignee  should  be  absent. 

On  the  arrival  of  the  vessel  at  St.  Louis,  the  goods,  not 
being  called  for  by  the  consignee,  were  detained  by  the  cap- 
tain till  the  eve  of  her  departure,  when  they  were  deposited 
in  the  warehouse  of  a  commercial  agent,  of  established  rep- 
utation for  prudence  and  responsibility. 

The  consignee  resided  in  Cincinnati,  and,  it  was  in  proof, 
was  not  in  St.  Louis  while  the  boat  remained  there.  On 
his  arrival,  however,  some  days  after  her  departure,  he  in- 
quired for  his  property  at  several  warehouses,  but  could  not 
find  it;  and,  it  would  seem,  by  some  oversight  or  unfairness 
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of  the  warehoaseman,  the  boxes  have  not  yet  been  deliv- 
ered. 

The  bill  of  lading  is  dated  in  October,  1853.  At  that 
time  the  boat  was  owned  and  navigated  by  Captain  Shrunk, 
who  sold  her  in  the  aatumn  of  1855,  to  her  present  owner. 

When  she  was  seized  in  the  present  action,  her  former 
owner  had  no  interest  in  the  boat,  and  there  is  no  proof  that 
his  vendee  had  any  notice  of  the  plaintiff's  claim  when  he 
acquired  his  title. 

Taft  ^  Perry,  for  plaintiff. 

Lincoln,  Smith  ^  Wamock,  for  defendant. 

Storbr,  J.  Upon  the  facts  in  this  case  we  are  asked  to 
hold  that  the  plaintiff  may  charge  the  boat  with  the  loss  of 
his  merchandise. 

If  there  had  been  a  performance  of  the  contract,  by  the 
delivery  to  the  warehouseman,  at  St.  Louis,  it  is  clear,  the 
plaintiff'  has  no  remedy  against  the  boat.  The  law  has  long 
been  settled  that  when  goods  have  reached  their  destination, 
and,  in  the  ordinary  course  of  business,  are  stored  for  their 
protection,  or  to  be  afterward  forwarded  to  another  place, 
the  liability  of  the  carrier  ceases,  and  that  of  a  warehouse- 
man only  exists. 

This  was  first  held  by  Lord  Kenyon,  in  Qarside  v.  TrerU 
Nav.  Co.,  4  D.  ft  E.  581,  and  afterward  affirmed  in  re  Webb 
et  al.j  8  Taunton,  443. 

^' And  if  the  consignee  is  dead,  or  absent,  or  refuses  to 
receive  the  goods,  or  is  not  known,  and  can  not,  after  due 
efforts,  be  found,  the  carrier  may  discharge  himself  from 
further  responsibility  by  placing  the  goods  in  store,  with 
some  responsible  third  person  at  the  place  of  delivery.'* 
Fisk  V.  Nexcton,  1  Denio,  45,  47. 

Judge  Redfield,  in  his  late  excellent  work  on  the  law  of 
railways,  252,  lays  down  the  rule  as  follows :  ^'  When  a  suffi- 
cient time  has  elapsed,  after  the  arrival  of  the  vessel,  and  the 
10 
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landing  of  the  goods  at  the  usual  wharf,  and  the  consignee 
does  not  appear,  the  carrier  may  put  them  in  warehouse, 
and  will  only  be  liable,  as  a  depositary,  for  ordinary  neglect;" 
and  this  view  is  taken  by  the  supreme  court  of  Massachu- 
setts, in  10  Metcalf,  472,  Thomas  v.  Boston  and  Providence 
Railway;  1  Gray  263,  Norway  Plains  Go,  v.  Boston  and  Me. 
Railroad;  11  Gushing,  70,  Lichtenhein  v.  Boston  and  Provi- 
dence  Railroad;  so  also  in  Illinois,  16  III.  502,  Chicago  and 
Rock  Island  Railway  v.  Warren ;  in  Michigan,  2  Mich.  538, 
Michigan  Central  Railway  v.  Ward;  in  New  Hampshire,  32 
New  Hamps.  527,  Moses  v.  Boston  and  Maine  Railway. 

The  reason  of  the  doctrine  established  by  these  cases  is 
very  obvious.  The  carrier  having  terminated  his  voyage, 
has  the  right  to  employ  his  vessel  for  the  transportation  of 
new  freight ;  if  the  consignee  does  not  appear  to  claim  his 
goods,'  when  required,  or  if  he  is  not  a  resident  of  the  port 
of  destination,  and  has  no  known  correspondent  or  agent, 
with  whom  the  carrier  can  confer,  it  can  not  still  be  the 
duty  of  the  carrier  to  retain  the  goods,  and  thus  change  his 
boat  into  a  warehouse ;  besides,  he  has  earned  his  freight 
already,  and  ought  not  to  be  required  to  do  more  than  to 
leave  the  property  under  the  charge  of  some  responsible 
man  of  business.  More  than  this  he  should  not  be  com- 
pelled to  do,  less  than  this  would  necessarily  make  him 
liable  for  neglect  of  duty. 

It  is  said  the  carrier  should  always  notify  the  consignee 
of  the  arrival  of  the  merchandise,  more  especially  when  it 
is  left  on  storage.  As  a  general  rule,  this  we  may  regard  as 
not  only  proper,  but  just  to  all  parties  concerned;  but,  we 
must  not  forget,  the  law  never  requires  a  vain  thing  to  be 
done.  When  there  is  no  consignee  to  notify,  and  no  one  to 
represent  him  at  the  place  of  delivery,  the  necessity  of  the 
rule  ceases.  There  was  no  such  ceremony  performed  in  this 
case,  and  none,  we  think,  could  be  required.  The  shipper 
was  informed,  so  soon  as  he  made  inquiry,  where  his  prop- 
erty was  deposited,  and  with  the  depositary  in  St.  Louis,  we 
suppose,  rested  all  further  liability,  where  he  had  taken  and 
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stored  the  goods;  he  is  unqnestionahly  liable  to  the  plaintiff, 
even  at  the  present  day,  unless  some  statutory  bar  has  been 
interposed  to  the  contrary. 

Whether  there  is  any  liability  against  the  former  owners 
of  the  boat,  for  any  alleged  neglect  on  their  part  after  the 
freight  was  received  and  stored,  we  need  not  now  decide.  It 
does  not,  in  oor  opinion,  any  longer  exist  upon  the  bill  of 
lading;  that  obligation  being  fulfilled,  the  boat  can  not  be 
charged  with  any  subsequent  omission  of  duty  on  the  part 
of  her  owners,  officers,  or  crew. 

This  view  of  the  case  dispenses  with  the  necessity  of  de- 
termining whether  the  liability  of  the  vessel  would  remain 
after  a  sale  to  an  innocent  purchaser,  and  we  defer  the  ex- 
pression of  any  opinion  on  that  feature  of  the  case. 

We  have  no  doubt  that  the  testimony  establishes  the  fact 
of  the  delivery  to  the  warehouseman  in  St.  Louis ;  and  that 
he  was  a  proper  person  with  whom  to  place  the  freight  for 
safe  keeping.  We  are  equally  clear  it  was  the  right,  as  well 
as  the  duty,  of  the  carrier  to  store  this  freight.  On  the  case^ 
thus  found,  judgment  is  rendered  for  defendant. 

Judgment  for  defendant. 


Jambs  Hull  v.  Hbnby  Albro. 

(No.  6,749.) 

1.  The  non-residence  of  a  jaror  will  not  of  itself  inyalidate  a  Tevdiet. 

2.  Before  the  jury  is  sworn  either  party  has  the  privilege  and  opportu#- 
nity  of  advising  himself  as  to  the  qualification  of  each  juror.  His  neglect 
to  avail  himself  of  such  opportunity  should  be  held  as  a  waiver  of  excep- 
tion as  to  the  competency  of  the  entire  panel. 

Special  Tbrm. — On  motion  to  set  aside  a  verdict  rendered 
against  the  defendant.  The  decision  states  the  facts  suffi- 
ciently. 
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Thos.  J.  SendersoHy  for  plaintiff. 

B.  D.  and  J.  H,  Handy ^  for  defendant. 

Storer,  J.  The  principal  reason  assigned  by  the  defend- 
ant, for  the  intervention  of  the  court  is,  that  one  of  the 
jurymen  who  tried  the  cause,  was  not  competent  to  serve  on 
the  panel,  being  a  resident  of  another  State,  at  the  time. 

It  is  in  proof  that  such  was  the  fact,  and  the  disability  of 
the  juror  was  unknown  to  the  defendant  or  his  counsel  un- 
til the  verdict  had  been  rendered.  The  direct  question  is 
then  presented,  ought  the  defendant's  motion  to  prevail, 
when  the  only  ground  upon  which  it  has  been  argued,  is 
the  incompetency  of  one  of  th(3  jurors  who  tried  the  case. 

By  the  first  clause  of  section  297  of  the  code,  we  are  au- 
thorized to  grant  a  new  trial  for  "  irregularity  in  the  pro- 
ceedings of  the  court,  jury,  referee  or  prevailing  party,  or 
any  order  of  the  court  or  referee,  or  abuse  of  discretion,  by 
which  the  party  was  prevented  from  having  a  fair  trial." 
And  we  suppose  it  is  by  a  fair  construction  of  this  clause 
we  must  either  overrule  or  sustain  the  present  motion. 

The  last  portion  of  the  clause  we  have  quoted  must  relate 
to  all  the  proceedings  to  which  allusion  is  made,  as  it  is  the 
affirmation  of  a  rule  already  existing,  and  universally 
adopted  by  courts  in  the  exercise  of  judicial  discretion  : 
The  theory  upon  which  new  trials  are  granted,  is,  that  sub- 
stantial justice  has  not  been  done,  and,  therefore,  every  irreg- 
ularity occurring  in  the  trial  of  the  cause,  which  may  have 
tended  to  produce  such  a  result,  may  be  the  proper  ground 
to  set  aside  a  verdict;  but  where  there  is  no  reasonable  foun- 
dation for  the  belief,  that  both  parties  have  not  had  a  full 
and  impartial  hearing,  courts  are  not  required  and  ought 
not,  for  mere  irregularity,  to  vacate  any  previous  order  or 
proceeding  in  the  case. 

There  must  be  in  relation  to  every  legal  objection,  except 
jt  involves  the  jurisdiction  of  the  court,  a  period  in  the  his- 
tory of  the  cause  before  which,  if  the  exception  is  not  taken, 
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it  will  be  inferred  it  has  been  either  waived  or  abandoned ; 
for  unless  such  a  rule  is  admitted,  judicial  proceedings  would 
never  be  final,  there  would  be  no  other  limit  to  technical 
objections,  than  the  ability  of  counsel  to  make  them.  Thus 
the  appearance  of  a  party,  is  a  waiver  of  all  defects  in  pro- 
cess, and  when  the  privilege  is  personal,  his  answer  or  plea 
estops  the  defendant  from  denying  the  jurisdiction  of  the 
court  before  which  he  is  sued ;  so  with  all  objections  that 
are  formal  only  in  the  pleadings,  unless  taken  advantage  of 
by  demurrer,  or  motion  to  make  the  petition  or  answer  more 
definite  or  certain,  they  will  not  be  regarded  upon  trial  or 
after  judgment. 

The  reason  of  this  course  very  obviously  indicates  the 
principle  by  which  we  should  be  governed  in  examining  and 
deciding  the  question  before  us. 

It  is  admitted  that  no  person  can  be  required  to  sit  upon 
a  jury  in  this  court,  or  is  competent  to  be  summoned  as  one 
of  the  panel  unless  he  is  a  resident  of  Cincinnati,  and  has 
the  qualifications  of  an  elector.  It  is  also  very  clear  that 
before  the  panel  is  sworn,  either  party  to  the  suit  may  in- 
quire of  each  juror  separately,  if  he  has  the  qualifications 
required  by  law.  If  this  right  is  omitted  und  the  trial  pro- 
ceeds, it  would  seemtobetacitly  admitted,  that  the  jurors  are 
competent,  and  all  objections  to  the  contrary  are  waived.  It 
may  be  eaid,  there  has  not  been  such  a  trial  as  the  law  con- 
templates, the  triers  not  being  all  composed  of  lawful  men  ; 
but  we  do  not  understand  that  to  be  the  proper  sense  of  the 
term;  nor  unless  there  has  been  actual  injustice  done, 
why  a  non-resident  may  not  fulfill  all  the  duties  required  by 
the  statute ;  he  may  be  a  good  and  lawful  man  notwith- 
standing he  is  not  strictly  within  the  meaning  of  the  descrip- 
tion, as  defined  by  the  act  regulating  the  summoning  of 
jurors.  Unless,  then,  the  verdict  is  unjust,  and  the  injustice 
been  produced  by  the  juror,  we  can  not  think  there  is  any 
legal  ground,  upon  which  we  can  be  asked  to  interfere. 
This  we  find  is  the  principle  upon  which  the  courts  have 
usually  acted,  and  it  seems  to  us  to  indicate  the  only  proper 
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course  to  be  pursued.  This  is  very  fully  affirmed  in  7 
Cranch,  297,  Mima  v.  Hepburn]  J.  B.  Wallace,  147,  HoU 
lingsicorth  v.  Duane ;  and  4  Dallas  0.  C.  858,  where  the  for- 
mer opinion  was  affirmed. 

There  are  some  dicta  to  the  contrary,  and  one  or  two 
early  opinions  by  the  courts  in  Vermont  and  Connecticut ; 
but  even  in  those  States  it  would  seem  the  general  rule  is 
now  admitted  to  be  a  safe  and  sound  one. 

It  would  produce  infinite  mischief  in  the  administration  of 
the  law  if  a  party  could  postpone  his  objections  to  a  juror, 
if  known  at  the  time  he  was  placed  upon  the  panel,  until  a 
verdict  was  found ;  and  the  same  reason  applies  equally, 
when  the  right  to  inquire  of  every  member  of  the  panel, 
before  the  trial  commences,  whether  he  is  competent  to  sit, 
is  omitted  from  neglect  or  intention.  If  the  opportunity 
has  once  existed,  to  assert  the  privilege,  and  it  is  not  im- 
proved, it  is  gone  forever,  unless  there  is  evidence  directly 
or  by  clear  implication  that  injustice  has  been  done,  or  a 
fair  and  impartial  trial  has  not  been  had. 

We  are  not  aware  that  any  such  imputation  exists  in  the 
present  case. 

The  motion  for  a  new  trial  is  therefore  overruled. 

Judgment  on  verdict  for  plaintiff. 


« ♦ » 


C.  T.  Jessup  v.  E.  B.  Dbnnison. 

(No.  5,077.) 

1.  If  a  \7rong  date  be  inserted  in  a  promissory  note  and  it  be  changed  by 
the  holder  to  the  true  date  <  intended  by  the  parties,  the  note  will  not 
thereby  be  vitiated. 

2.  The  day  payable  for  a  note  is  the  one  originally  intended,  and  if  a  mistake 
occur  in  the  dating,  it  may  be  corrected  by  the  holder,  so  as  to  make  it 
mature  at  the  time  in  fact  intended  by  the  parties. 

General  Term. — Proceeding  iu  error  to  reverse  a  judg- 
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ment  rendered  at  special  term,  upon  a  submission  of  the 
facts  of  the  case  to  the  court.  It  appears  that  a  note  for 
$830,  made  by  C.  T.  Jessup,  payable  to  W.  D.  Ludlow,  or 
order,  six  months  after  date,  was  dated,  by  mistake,  on  the 
Ist  January,  1855,  instead  of  the  1st  January,  1856.  The 
case  at  special  term  is  reported  in  vol.  1,  p.  580. 

71  A.  0' Connor y  A.  H.  McGuffey  and  MVls  '^  Hoadly, 
for  plaintiflf*  in  error. 

Thos.  C.  WarCj  for  defendant  in  error. 
Gholson,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  which  arises  on  the  record  is,  whether, 
upon  an  indorsement  of  this  note,  during  the  six  months 
from  Ist  January,  1856,  an  indorser,  having  given  value,  and 
being  ignorant  of  any  fraud  in  the  inception  of  the  note, 
may  claim  as  the  holder  of  negotiable  paper.  It  is  insisted, 
on  the  one  side,  that  the  note  can  not  be  rega^rded  as  a  nego- 
tiable note,  and,  on  the  other,  that,  except  as  to  the  risk,  of  the 
allegation  of  a  mistake  in  the  date  being  untrue,  it  is,  in  all 
respects,  to  be  considered  a  negotiable  note — the  mistake  in 
the  date  not  affecting  the  character  of  the  security,  and  not 
being  material. 

In  the  argument  of  the  counsel  for  the  plaintiff  in  error,  it 
is  urged  that  the  *'  act  making  certain  instruments  of  writing 
negotiable,"  in  direct  and  express  terms,  concludes  any 
inquiry  on  the  subject,  and  that  a  note  can  not,  for  the  pur- 
pose of  negotiability,  be  shown  to  have  any  date  other  than 
that  which  appears  literally  on  its  face ;  that  proof  of  a  mis- 
take, however  clear,  is  not  admissible,  because  it  would  con- 
tradict the  language  of  th6  third  section  of  the  statute,  ^^  That 
if  any  such  bond,  note,  or  bill  of  exchange,  shall  be  indorsed 
after  the  day  on  which  it  is  made  payable,''  etc., — ^the  day  on 
which  it  is  made  payable  being,  it  is  claimed,  necessarily, 
the  day  appearing  on  the  face  of  the  note,  and  not  the  real 
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day  intended  by  the  parties,  and  unintentionally  changed  in 
writing  it  down. 

Now,  it  appears  to  us,  that,  in  order  to  make  good  the 
argument  derived  from  a  construction  of  the  statute,  the  very 
point  in  dispute  must  be  assumed.  The  very  question  is,  on 
what  day  the  note  was  made  payable.  In  this  case  it  cer- 
tainly was  not  six  months  after  the  1st  of  January,  1855,  for 
the  note,  in  point  of  fact,  was  not  in  existence  until  the  Ist 
of  January,  1856.  We  suppose  the  statute  has  not,  and  was 
never  intended  to  have,  any  effect  on  the  rules  governing 
questions  of  mistake,  as  to  dates  of  written  instruments.  The 
third  section  of  the  aot  is  simply  declaratory  of  the  well  es- 
tablished rule  of  commercial  law,  as  to  the  rights  of  the 
holders  of  negotiable  instruments,  indorsed  after  their  ma- 
turity ;  but  when  an  instrument  should  be  deemed  payable, 
and  the  effect,  on  that  question,  of  a  mistake  in  the  date,  was 
not  a  matter  in  the  contemplation  of  the  legislature.  We 
feel,  therefore,  free  to  inquire  as  to  the  proper  rule  on  the 
subject,  on  the  general  principles  of  law,  as  ascertained  and 
decided,  unrestricted  by  anything  in  the  language  of  the 
statute. 

None  of  the  instruments  mentioned  in  the  act  can  be  con- 
sidered as  made  until  delivered.  The  day  of  the  date  will, 
generally,  be  intended  as  the  day  of  delivery;  but  it  is  clear 
that  proof  may  be  offered  to  show  that,  in  fact,  the  instru- 
ment was  delivered  on  a  subsequent  day,  and  then  the  instru- 
ment will  be  considered  as  having  effect  from  the  day  of  de- 
livery, and  not  from  the  day  of  the  date.  1  Chitty  PI.  648 ; 
Steele  v.  MaH,  4  B.  A  C.  272 ;  10  E.  C.  L.  831 ;  12  Ind.  274  ; 
2  Strob.  808-9.  If  a  wrong  date  be  inserted  in  a  note,  and 
it  be  changed  to  the  true  date,  as  intended  by  the  parties,  it 
will  not  be  considered  a  material  alteration,  or  vitiate  the 
note.  Bratt  v.  Pichard,  R.  &  M.  37;  21  E.  C.  L.  376; 
Jacobs  V.  HaH,  2  Stark.  43 ;  3  E.  C.  L.  237 ;  58  id.  305 ;  3  Per. 
&  Dar.  71;  3  Esp.  246;  84  E.  C.  L.  179. 

In  an  action  on  a  bill  or  note,  though  it  be  payable  at  a 
particular  time  ^'  after  date/'  it  is  not  necessary,  under  the 
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old  form  of  pleading,  to  describe  the  instrument  as  '^  bestring 
date  "  on  a  certain  day ;  it  will  suffice  to  say  that,  ^*  here- 
tofore, to-wit,  on,*'  etc.,  it  was  made,  etc.  The  court  will 
intend  that  it  was  made  on  the  day  it  appears  to  bear  date ; 
but,  undoubtedly,  the  true  day  on  which  it  was  made  might 
be  ]^roved,  though  different  from  that  appearing  as  its  date. 
1  Chittv  PI.  267,  648. 

If  it  would  have  been  competent  for  the  holder  of  the 
note  in  this  case,  before  he  negotiated  it  to  the  defendant 
in  error,  to  have  corrected  the  mistake  as  to  the  date,  there 
can  be  no  possible  reason  why  the  defendant  in  error  might 
not  have  taken  the  note  with  an  explanation  as  to  the  mis- 
take ;  and  whether  the  true  date  was,  in  fact,  inserted,  or  the 
note  was  treated  as  if  corrected  in  its  date,  can  make  no  dif- 
ference as  to  the  rights  of  the  parties.  Undoubtedly,  the 
defendant  in  error,  when  they  took  the  note,  were  put  upon 
inquiry  as  to  the  date  of  the  note.  A  very  common  and 
natural  mistake,  in  that  respect,  is  explained,  on  the  first 
day  of  a  new^year  the  figures  of  the  old  year  are  inserted. 
Satisfied  that  such  a  mistake  had  occurred,  was  he  bound 
to  go  further,  and  inquire  into  the  consideration  of  the  note  ? 
We  think  not,  and  there  being  no  doubt  or  dispute  as  to 
fact  of  a  mistake  in  the  date,  in  our  opinion  the  defendant  in 
error  was  entitlecl  to  treat  the  note  as  if  it  had  been  cor- 
rectly dated.    The  judgment,  therefore,  will  be  affirmed. 

Judgment  affirmed. 


John  C.  Smith  i?.  Robbbt  B.  Bowleb. 

(No.  6,939.) 

1.  An  act  done  maliciously  op  fraudulently  will  not  furnish  a  ground  of 
action  if  it  be  not  itself  unlawful ;  there  must  be  legal  domage  resulting. 
Nor  is  it  sufficient  that  the  conduct  of  the  defendant  is  immoral. 
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2.  The  promise  of  an  individual  member  of  a  firm  to  give  his  personal 
guaranty  for  the  faithful  performance  of  a  contract  by  his  firm,  comes 
within  the  statute  of  frauds  and  should  be  in  writing. 

3.  An  action  will  not  lie  upon  a  promise  to  guaranty  the  performance  of  a 
verbal  contract,  required  by  the  statute  of  frauds  to  be  evidenced  in 
writing. 

General  Term. — ^Proceeding  in  error  to  reverse  a  judg- 
ment rendered  at  special  term  of  November^  a.  d.,  1857,  and 
reported  in  vol.  1,  page  520. 

The  petition  of  the  plaintiff  stated  that  in  May,  1855,  he 
was  emploj'ed  in  the  banking  house  of  Smead,  Collard  & 
Hughes,  in  Cincinnati,  at  a  salary  of  $2,000  per  annum ;  that 
the  defendant  being,  at  the  time,  interested  in  the  firm  of 
Carney,  Swift  &  Co.,  held  out  inducements  to  the  plaintiff 
to  leave  the  employment  of  8.  C.  and  H.,  and  engage  in 
business  |with  C,  S.  Co. ;  that  the  defendant  proposed  to 
the  plaintiff  to  pay  for  his  services,  as  bookkeeper  with  the 
firm  of  Carney,  Swift  &  Co.,  at  $2,000  per  annum,  until  the 
expiration  of  the  partnership  of  said  firm,  which  would  be 
three  years  from  the  Ist  of  July,  1855  ;  and  after  the  expi- 
ration of  said  term  of  the  partnership,  to  give  the  plaintiff 
an  interest  equal  to  the  sum  of  $5,000  per  annum,  as  a  part- 
ner in  the  firm  to  be  formed  between  the  said  parties,  or  to 
give  the  plaintiff  a  salary  equal  to  the  sum  of  $5,000  in  the 
new  firm ;  and  that  the  defendant,  then  and  there,  further 
proposed  to  give  the  plaintiff  his  written  individual  guar- 
anty, that  the  terms  and  conditions  so  proposed  should  be 
performed  and  carried  out  if  the  plaintiff'  would  accept  the 
proposition.  Thereupon  the  plaintiff  did  accept  the  propo- 
sition, and,  afterward,  on  the  1st  of  July,  1855,  did  enter 
the  service  and  employment  of  said  firm  of  Carney,  Swift  & 
Co.,  as  a  bookkeeper,  and  so  continued  until  the  first  of 
July,  1857,  when  he  left,  because  the  said  defendant  refused 
to  perform  his  part  of  the  contract.  The  petition  avers 
that  the  inducements  and  promises  held  out  by  the  defend- 
ant were  the  cause  of  his  leaving  his  former  employment, 
and  that  a  demand,  for  performance,  on  the  defendant,  has 
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been  frequently  made,  and  as  often  refused — ^the  defendant 
denying  that  any  such  contract  had  ever  been  made. 

"  The  plaintiff  charges  that  the  defendant,  by  means  of 
the  said  false,  fraudulent  and  deceitful  stratagems  and  de- 
vices, has,  and  did  induce  the  plaintiff  to  give  up  his  em- 
ployment, and  abandon  his  prospects  of  advancement,  with 
the  intent  to  obtain  and  secure  the  services  of  the  plaintiff, 
for  himself  and  his  co-partners,  and  did  thereby  cheat  and 
defraud  the  plaintiff ;  and  that  the  said  defendant  did  will- 
fully and  purposely  make  the  aforesaid  false  and  deceptive 
promises  and  inducements  to  the  plaintiff,  with  the  intent 
and  for  the  purpose  of  deceiving  and  defrauding  him,  well 
knowing  that  he  did  not  intend,  at  any  time,  to  fulfill  them. 
Wherefore,  the  plaintiff  says  he  has  been  injured  and  has 
suffered  damage  by  reason  of  the  defendant's  false  and 
fraudulent  conduct,  to  the  amount  of  $0,000,  and  he  asks 
judgment  therefor,  and  for  such  other  and  further  relief 
as  he  may  be  entitled  to,''  etc. 

To  the  petition  of  the  plaintiff  the  defendant  filed  a  de- 
murrer, on  the  ground  that  the  facts  stated  do  not  consti- 
tute a  cause  of  action. 

A  judgment  having  been  rendered  for  the  defendant,  by 
the  judge  at  special  term,  the  case  was  brought  before  the 
general  term  upon  a  petition  in  error. 

TJios.  C.  Ware^  for  plaintiff'  in  error. 

Geo.  H.  Pendleton^  for  defendant  in  error. 

Gholson,  J.,  delivered  the  opinion  of  the  court. 

Looking  at  the  position  and  acts  of  the  parties  at  the  time 
of,  and  connected  with,  the  transaction  out^  of  which  the 
controversy  grew,  there  is  nothing  upon  which  to  predicate 
a  charge  of  fraud  and  deceit  The  fraud  can  only  be  found 
in  the  intent  of  the  defendant,  as  charged  in  the  petition. 
The  only  other  matter  of  wrong  alleged  is  the  failure  to 
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comply  with  a  promise,  and  this,  in  itself,  can  not  be  deemed 
a  fraud,  unless  the  proposition  be  established  that  an  intent 
not  to  comply,  entertained  at  the  time  the  promise  was 
made,  constitutes  a  fraud  or  deceit,  giving  a  right  of  action. 
The  act  of  the  defendant  was  the  making  the  promise :  if 
made  with  intent  not  to  perform,  then  the  act  was  done 
with  a  wrongful  or  bad  intent;  but  we  think  it  entirely 
clear  that  ^^  an  act,  which  does  not  amount  to  a  legal  injury, 
can  not  be  actionable  because  it  is  done  with  a  bad  intent." 
Stevenson  v.  Newnham,  18  C.  B.,  76  E.  C.  L.,  285-297.  The 
intention  of  a  party  not  to  fulfill  his  promise  has  never 
been  considered  among  the  fraudulent  acts,  which,  in  judg- 
ment of  law,  render  a  party  liable.  Qallager  v.  Brunei^  6 
Cowen,  846,  351.  The  charging  in  a  petition  that  an  act 
was  done  "  maliciously,"  or  "  fraudulently,"  will  not  make 
such  act  a  proper  ground  of  action,  if  it  be  not,  in  itself, 
unlawful ;  nor  is  it  sufficient  that  the  conduct  of  a  defendant 
be  immoral :  there  must  be  legal  damage  resulting.  It  is 
on  this  principle  that  untrue  claims  or  pretenses  sometimes 
give  a  cause  of  action,  if  followed  by  a  special  damage, 
when  without  such  damage,  no  action  could  be  maintained. 
Leyland  v.  Tancred,  16  Q.  B.,  71  E.  C.  L.  668-678 ;  Cotter- 
ell  V.  Jones,  11  C.  B.,  78  E.  C.  L.  718;  Feret  v.  Hill,  15  C. 
B.,  80  E.  C.  L.  207-222;  Bicknell  v.  Dorion,  16  Pick.  478, 
486-  Guided  by  these  principles,  we  think  the  judge  at 
special  term  correctly  came  to  the  conclusion  that,  consid- 
ered as  an  action  for  deceit,  sufficient  facts  were  not  stated  in 
the  action  upon  which  it  could  be  maintained. 

We  were  asked  by  the  counsel  for  the  plaintiff*  to  divide 
the  promises  alleged  to  have  been  made  and — it  being  ad- 
mitted that  those  relating  to  an  interest  in  a  partnership,  or 
an  increased  salary,  are  obnoxious  to  the  statute  of  frauds, 
and,  in  fact,  have  not,  as  yet,  been  broken — to  consider 
whether  an  action  may  not  now  be  sustained  for  the  failure 
and  refusal  to  give  a  written  guaranty.  There  are  several 
objections,  which,  in  our  opinion,  are  fatal  to  any  conside- 
ration of  the  case,  in  that  view,  favorable  to  the  plaintiff'. 
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If  any  divison  were  made,  we  should  be  inclined  to  think 
that  the  intention  required  a  principal  contract  on  the  part 
of  the  firm,  and  an  individual  contract  of  guaranty  on  the 
part  of  one  of  the  partners.  If  the  defendant,  in  his  indi- 
vidual character,  is  to  be  made  liable  for  the  default  of  the 
firm,  his  promise  to  be  so  liable  should  be  in  writing.  It 
would  thus  appear  that  both  the  principal  and  the  collate- 
ral contract  are  required  to  be  in  writing,  and,  in  fact,  the 
proper  evidence  of  neither  is  obtained.  But,  admitting 
tliat  a  guaranty  of  a  contract  which,  under  the  statute  of 
frauds,  could  not  be^ enforced,  could  itself,  be  enforced  if  in 
writing,  does  the  agreement  to  reduce  it  to  writing  avoid  the 
objection  ?  If  so,  the  result  would  be  that  cases  within  the 
statute  of  frauds,  in  every  other  respect,  might  be  taken  out 
of  its  provisions  by  adding  to  the  parol  agreement  a  term 
that  it  should  be  reduced  to  writing.  The  case  of  a  mar- 
riage settlement,  to  which  counsel  called  our  attention,  will 
be  found  to  involve  a  question  of  fraud — not  fraud  in  mak- 
ing the  agreement,  but  fraud  in  preventing  its  being  reduced 
to  writing,  as  agreed  by  the  parties.  2  Story  Eq.  sec.  768. 
The  same  authority  shows  that,  as  a  general  principle,  un- 
connected with  fraud,  the  idea  can  not  be  sustained.  lb. 
note  4;  2  Brown's  Ch.  565.     Whitchurch  v.  Beds. 

After  a  careful  examination  of  the  difterent  grounds  to 
sustain  his  action,  presented  on  the  part  of  the  plaintiff',  we 
do  not  think  any  of  thera  tenable.  Taking  the  facts,  as 
stated  in  the  petition,  to  be  true,  the  conduct  of  the  defend- 
ant may  have  been  wrongful  and  improper,  and  the  plain- 
tiff may  have  sustained  an  injury ;  but,  it  appears  to  us, 
that  the  law,  in  such  a  case,  and,  doubtless,  for  wise  and 
sufficient  reasons,  furnishes  no  redress.  After  all,  the  action 
of  the  plaintiff  aims  to  escape  the  effect  and  operation  of  a 
statute,  which  has  often  presented  to  the  consideration  of 
courts  hard  cases,  but  the  wisdom  and  policy  of  which  has 
now  been  sanctioned  by  time,  and  can  not  be  questioned. 

Judgment  affirmed. 
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Hugh  Gibson  and  Wife  v.  C.  Moulton  bt  al. 

(No.  5,464.) 

1.  A  bastard  child  can  inherit  from  the  mother,  only  as  heir  at  law. 

2.  A  devise  to  B,  for  life  with  remainder  to  her  issue,  passes  no  estate  to 
illegitimate  issue  of  B.;  none  but  lawful  issue  cah  take. 

3.  Where  realty  is  devised  to  the  children  of  A.  for  life,  and  in  case  of 
death  of  one  or  more  of  the  said  children,  before  the  devise  takes  effect, 
leaving  issue,  then  the  share  of  such  child  to  such  issue  for  life,  with  re- 
mainder over  for  life  to  the  issue  of  such  issue,  and  in  this  manner  down 
in  entailment  as  far  as  may  be  allowed  by  the  statute.    Held  that, 

1.  Under  the  statute  regulating  entailments  the  fee  does  not  vest  in  the 
issue  of  the  children  of  A.;  but  in  the  issue  of  such  issue. 

2.  That  in  default  of  the  issue  of  such  issue,  the  property  reverts  to  the 
heirs  at  law  of  the  testator. 

General  Term. — This  case  was  reserved  from  special 
terra  for  the  opinion  of  all  the  judges,  on  the  following 
facts. 

On  the  26th  of  February,  1844,  Samuel  Stitt,  then  and 
for  many  years  previous  living  in  Cincinnati,  made  by  his 
last  will  and  testament  the  following  devise :  "I  do  hereby 
give  and  devise  to  the  children  of  my  sister,  Nancy,  for  and 
during  the  term  of  their  natural  lives,  share  and  share  alike, 
all  the  residue  and  remainder  of  the  lands  and  tenements 
whereof  I  may  die  seized  or  possessed,  and  not  otherwise 
herein  before  given  and  devised,  whether  held  in  possession, 
remainder,  reversion  or  in  action,  together  with  the  rents, 
issues  and  profits  thereof;  and  in  case  of  the  death  of  one  or 
more  of  said  children,  leaving  issue  of  his,  her  or  tbeir 
bodies,  at  the  time  this  devise  takes  effect,  it  is  my  wish,  and 
I  do  hereby  order  and  direct,  that  such  issue,  for  and  during 
the  term  of  their  natural  lives,  shall  take  under  this,  my 
will,  precisely  in  the  same  manner  as  the  immediate  ances- 
tor or  ancestors  of  said  issue  would  have  taken,  had  she  or 
they  been  then  in  being;  and  at  the  decease  of  any  of  the 
said  devisees  who  shall  have  taken  as  aforesaid,  for  the  term 
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of  his,  her  or  their  natural  life,  I  give  and  devise  the  share 
so  ^ven  and  taken,  as  aforesaid  intended,  to  the  issue  of 
such  devisee  so  dying,  share  and  share  alike,  for  their  natural 
lives  respectively;  and  again,  at  the  death  of  the  issue  last 
aforesaid,  or  any  of  them,  I  further  give  and  devise  the 
respective  share  or  estate  of  the  said  issue,  or  any  of  them 
so  dying,  to  issue  of  such  issue,  or  any  of  them,  share  and 
share  alike,  for  the  term  of  their  natural  lives,  and  in  this 
manner  down  in  entailment,  as  far  as  may  be  allowed  by 
the  statute,  in  such  cases  made  and  provided.'^ 

The  testator  died  August  2l8t,  1849,  and  his  will  was 
afterward  admitted  to  probate  in  the  proper  court.  At  the 
time  of  his  death  three  children  of  his  sister,  Nancy  Wilson, 
were  living,  viz :  Nancy  Wilson,  William  Wilson  and  Jane 
McNeely,  all  residing  in  Ireland.  On  the  eighteenth  day  of 
March,  18i9,  one  of  the  children  of  the  testator's  sister, 
Nancy  Wilson,  died,  leaving  a  naJtural  child^  whose  reported 
name  was  Mary  Ann  Robinson,  and  who  afterward  inter- 
married with  Hugh  A.  Gibson,  the  plaintiff.  William  Wil- 
son, the  nephew  of  the  testator,  died  March  18th,  1850, 
leaving  an  only  child,  Mary  Ann  Wilson,  who  died  in 
January,  1855,  leaving  neither  father,  mother,  brother  sister 
nor  child,  and  the  next  of  kin  were  the  descendants  of  Nancy 
Wilson,  sister  of  Stitt.  The  other  niece  of  testator,  Jane 
McNeely,  formerly  Jane  Wilson  is  now  alive,  having  inter- 
married with  William  McNeely,  one  of  the  defendants,  and 
is  the  mother  of  eight  children,  now  living. 

The  statute  of  Ohio,  restricting  the  entailment  of  real 
estate,  which  took  effect  on  the  Ist  of  June,  1812,  see  sec. 
355,  was  in  force  when  the  testator  died.  It  provided  that 
all  estates  given  in  tail,  shall  be  and  remain  an  absolute  estate 
in  fee  simple,  to  the  issue  of  the  first  devisee  in  tail. 

The  plaintiffs,  Hugh  Qibson  and  MaryjAnn,  his  wife,  who 
is  the  natural  child  of  the  daughter  of  Nancy  Wilson,  claim 
to  recoverfor  her  one-third  of  the  estate  devised,  as  the  issue 
of  her  mother,  and  one-half  of  the  estate  devised  to  Wm.  Wil- 
son, and  which  passed  to  his  daughter  at  his  death.    The 
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daughter  being  dead,  her  portion  of  the  property,  it  is 
claimed,  is  to  be  divided  between  Gibson's  wife  and  Jane 
McNeely. 

Wamj^  M.  BatemaUy  and  Wortkington  ^  Matthews^  for  plain- 
tiffs. 

Stephen  Clarke  for  defendants. 

Gholson,  J.,  delivered  the  opinion  of  the  court. 

A  preliminary  qaestion  made  in  the  case,  is  as  to  the 
eflpBct  of  a  former  judgment  of  this  court.  It  is  claimed  by 
the  defendants  to  be  a  bar.  We  have  before  decided  this 
point  in  general  term ;  and,  while  it  can  not  be  considered 
as  entirely  free  from  difficulty,  on  a  re-examination,  we  find 
no  reason  to  change  the  opinion  then  expressed.  Looking 
at  the  frame  and  scope  of  the  pleadings,  and  the  character 
of  the  parties  in  the  former  case,  we  do  not  think  the  judg- 
ment in  that  case  amounts  to  a  bar  to  the  prosecution  of  this 
suit.  The  former  action  was,  substantially,  against  a  trustee 
for  a  settlement  and  declaration  of  rights  under  the  trust. 
This  is  an  action  to  recover  real  estate  upon  a  strict  legal 
title.  It  would  be  unjust  under  the  circumstances,  and  we 
think  the  law  does  not  require  us  to  give  to  the  judgment 
in  the  former  action  the  efiect  which  has  been  claimed. 

The  first  question  proper  to  be  examined  upon  the  merits 
of  this  case  is,  whether,  according  to  the  statute  of  descents, 
a  bastard  is  capable  of  inheriting,  or  of  transmitting  in- 
heritance from  collateral  kindred  of  the  mother?  The  terms 
of  our  statute,  as  they  stood  at  the  time  of  the  decision  in 
Little  V.  Lake^  8  Ohio,  289,  were  as  follows  :  "  Bastards  shall 
be  capable  of  inheriting,  or  of  transmitting  inheritance  on 
the  part  of  their  mother,  in  like  manner  as  if  they  had  been 
born  in  lawful  wedlock.''  It  was  said  in  that  case,  "  What 
interpretation  shall  be  pven  to  these  words — on  the  part  of 
the  mother  ?    The  counsel  for  the  defendants  would  contend 
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that  it  means  from,  or  through  the  mother ;  that  it  connects 
the  bastard  through  her  collaterally  with  all  who  are  of  her 
blood.  But  the  expression,  on  the  part  of  the  mother,  does 
not  carry  the  mind  beyond  the  mother,  unless  connected 
with  words  of  more  comprehensive  meaning — such  as  an- 
cestors on  the  part  of  the  mother,  or  descendants  on  the  part 
of  the  mother.  The  words  ex  parte  matemay  have  an  estab- 
lished legal  meaning,  importing  only  lineal  descendants,  and 
is  opposed  to  the  words  ex  linea  matema,  which  denote  a 
capacity  of  both  lineal  and  collateral  inheritance."  The 
court  then  cite  and  adopt  the  argument  of  the  supreme  court 
of  the  United  States,  in  Stephenson  v.  Sullivanty  5  Wheaton, 
207,  in  which,  speaking  of  the  Ohio  statute, it  is  said:  Be- 
fore the  statute,  '^the  current  of  inheritable  blood  was  stopped 
in  its  passage  from  and  through  the  mother,  so  as  to  prevent 
the  descent  of  the  mother's  property,  and  of  the  property  of 
her  ancestors,  either  to  her  own  illegitimate  children,  or  to 
their  legitimate  offspring.  The  object  of  the  legislature 
would  seem  to  have  been  to  remove  this  impediment  to  the 
transmission  of  inheritable  blood  from  the  bastard  in  the 
descending  line,  and  give  him  a  capacity  to  inherit  in  the 
ascending  line,  and  .through  his  mother.  But  although  her 
bastard  children  are  in  these  respects  quasi  legitimate,  they 
are,  nevertheless,  in  all  others  bastards,  and  as  such,  they  have 
and  can  have  neither  father,  brothers,  nor  sisters/'  It  was 
therefore  decided  by  the  supreme  court  of  the  United  States, 
that  bastards  could  not  inherit  from  a  son  of  their  mother,  he 
not  being  their  brother  in  contemplation  of  law.  And  our 
supreme  court,  upon  the  same  principle  of  construction,  in 
the  case  of  Little  v.  Lake^  held,  that  a  bastard  having  died, 
leaving  an  estate,  and  his  mother  having  previously  died, 
her  brothers  and  sisters  could  not  inherit  the  estate.  The 
court,  in  the  conclusion  of  its  opinion,  say,  that  to  authorize 
such  an  inheritance  the  addition  of  these  words  in  the  statute 
would  be  necessary :  *'  If  she  be  dead,  it  shall  descend  to 
the  relatives  on  the  part  of  the  mother,  as  if  the  intestate 
had  been  legitimate."  Subsequently  the  legislature  added 
11 
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the  last  clause  to  the  section  of  the  statute  on  the  subject, 
which,  it  will  be  seen,  is  almost  in  the  very  words  suggested 
by  the  supreme  court. 

We  thus  have  an  express  decision  of  our  supreme  court, 
sanctioned  and  approved  by  the  legislature.  It  must  be 
admitted,  that  if  the  first  clause  of  the  section  gives  to  bas- 
tards a  capacity  of  inheriting  from  the  collateral  kindred  of 
the  mother,  the  last  clause  would  be  rendered  senseless  and 
unmeaning.  It  also  follows  that  to  allow  a  collateral  in- 
heritance in  any  other  instance  than  that  provided  by  that 
clause,  would  offend  against  the  rule  that  '^  expressio  uniiia 
est  exclusio  alterius"  That  clause  allows  a  descent  from  the 
bastard  to  the  .relatives  of  the  mother,  and  not  a  descent 
ifrom  those  relatives  through  the  mother  to  the  bastard. 

In  the  recent  ease  of  Letois  v.  JEustler^  4  Ohio  St.  854,  the 
judge  who  delivers  the  opinion  of  the  court,  speaking  for 
himself,  individually,  expresses  dissatisfaction  with  the  con- 
stmction  given  to  the  statute  in  the  case  of  Little  v.  LakCj 
and  Stephenson  v.  Suilivant.  But  it  is  quite  clear,  that  the 
ease  of  Lewis  v.  EustUry  does  not  overrule  or  profess  to  over- 
rule the  case  of  LUiU  v.  Lake;  and  we  must  confess  that, 
sanctioned  as  the  latter  case  is  by  legislative  action,  we  can 
not  conceive  how  any  court,  even  that  of  the  last  resort, 
could  undertake  to  overrule  it.  Upon  us,  it  is  certainly 
obligatory. 

The  next  question  is,  as  to  the  construction  of  the  words 
^*  issue"  or  "  children ''  occurring  in  a  will.  It  is  conceded 
that,  independent  of  any  change  of  policy  indicated  by 
statutory  enactment,  such  words  must  be  construed  to  mean 
lawful  issue  or  lawful  children.  Indeed,  the  authorities  upon 
this  point  are  uniform  and  unanswerable.  It  is  only  hoped 
to  escape  their  effect  by  showing  that  with  a  change  in  the 
policy  of  the  law  on  the  subject  must  come  a  change  of  the 
rule  of  construction ;  and  we  might  admit  that,  if  the  policy 
of  the  law  in  this  respect  were  wholly  changed,  and  instead 
of  the  rule,  that  " Hberi  sunt  quos  nuptice  demonstrant"  the 
word  children  was  directed,  as  to  descent  and  distribution,  to 
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include  all  who  were  children,  in  fact,  without  regard  to 
their  being  born  in  wedlock,  then  there  Bhould  be  a  corres* 
ponding  change  in  the  rule  of  construction.  But  if  the  law 
be  only  changed  to  a  limited  and  definite  extent,  why  should 
the  change  in  the  rule  of  construction  be  any  greater?  If 
a  bastard  can  not  inherit  from  a  collateral  relative  of  the 
mother  as  her  child,  why  should  he  in  the  will  of  that  rela- 
tive be  regarded  as  a  child  7  If  he  can  not  represent  the 
mother  in  taking  the  estate  of  the  collateral  relative  by  des- 
cent, why  should  such  a  representation  be  allowed  in  a  de- 
vise to  the  issue  or  children  of  the  mother  ? 

It  scarcely  becomes  us,  upon  a  question  which  appears  to 
be  concluded  by  judicial  precedent  and  legislative  enact- 
ment, to  speak  of  the  bearing  upon  it  of  considerations  of 
policy.  Bat  it  might  be  urged  that  there  are  strong  reasons 
why  neither  legislative  enactment  nor  the  rule  of  construc- 
tion should  embrace  the  case  of  illegitimate  children,  taking 
by  descent,  or  by  devise  nnder  a  general  description,  the  es- 
tate of  collateral  kindred  of  the  mother.  A  collateral  kins- 
man of  the  mother,  according  to  the  fixed  policy  of  our 
laws,  has  the  option  of  giving  his  property  by  will,  or  of  al- 
lowing it  to  descend  or  be  distributed  under  the  provision  o£ 
the  law ;  and  the  law  in  its  rules  of  descent  and  distributiooi 
looks  so  well  to  the  probable  intent  of  an  owner  of  property, 
that  many  have  been  induced  to  remark,  and  to  act  in  the 
belief,  that  the  law  makes  for  a  man  as  good  a  will  as  he  can> 
make  for  himself. 

Why  is  this  so  ?  Why  are  men  in  so  many  instances  con- 
tent that  their  kindred  shall  take  their  property  in  the  mode 
and  proportion  directed  by  law  in  case  of  intestacy  ?  One 
of  the  reasons,  undoubtedly,  must  be  that  those  kindred  are 
known;  and  how  can  they  be  known,  as  a  general  rule,  ex- 
cept through  the  operation  of  the  principle,  that  they  are 
children  whom  marriage  points  out  and  demonstrates  ?  If 
any  other  principle  were  to  prevail,  a  childless  decedent 
might  be  surrounded  by  kindred,  such  as  cousins,  uncles  and 
vunts,  among  whom  he  was  willing  to  allow  his  property  to> 
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be  divided  under  the  provisions  of  the  law,  and  therefore  re- 
frained from  making  a  will,  and  his  expectations  might  be 
defeated  by  the  coming  forward,  after  his  death,  of  an  ille- 
gitimate descendant  of  a  sister,  whose  very  existence  was 
unknown  to  him,  and  might  have  been  purposely  concealed. 

It  has  been  remarked  that  the  wisdom  of  ancient  rules  of 
law  is  never  fully  appreciated  until  an  attempt  is  made  to 
change  them,  and  it  is  a  well-settled  principle  that  they  are 
not  to  be  considered  as  changed  by  the  innovation  of  legis- 
lation, any  further  than  the  express  language  of  such  legis- 
lation fairly  construed  may  require. 

The  application  of  these  principles  to  the  present  case  dis- 
poses of  any  claim  of  the  plaintiff*  under  the  will  of  Samuel 
Stitt.  The  plaintiff,  Mary  Ani>  Gibson,  is  the  illegitimate 
daughter  of  Nancy  Wilson,  but  she  can  not  be  regarded  as 
the  issue  of  Nancy  Wilson,  according  to  the  intention  of  the 
testator.  In  like  manner  if  the  fee  of  any  part  of  the  prop- 
erty devised  by  that  will  became  vested  in  the  child  of  Wil- 
liam Wilson,  who  has  died  without  issue,  the  plaintiff',  Mary 
Ann  Gibson,  can  not  inherit  any  part  of  the  estate  of  that 
child.  The  only  claim  which  can  be  sustained  by  the  plain- 
tiff" is  as  heir-at-law  to  her  mother,  Nancy  Wilson,  by  a 
direct  inheritance.  So  far  as  any  estate  of  inheritance  be- 
came vested  in  Nancy  Wilson,  to  be  transmitted  according 
to  the  statute  of  descents,  by  that  estate  Mary  Ann  Gibson 
may  take,  nothwithstanding  her  illegitimacy,  for  such  is  the 
provision  of  the  statute.  This  leads  to  another  inquiry — is 
there  any  such  estate  ?  If  there  be  any  such  estate,  it  must 
have  been  devised  by  the  will  of  Samuel  Stitt  to  Nancy 
Wilson,  the  mother,  or  have  descended  to  her  from  Samuel 
Stitt,  as  an  estate  not  devised  by  his  last  will,  and  as  to 
which  he  died  intestate. 

It  is  not  and  can  not  be  claimed  that  the  will  of  Samuel 
Stitt,  by  any  direct  devise,  conveyed  any  estate  in  fee  simple 
to  Nancy  Wilson.  Under  that  will  she  took  either  an  estate 
for  life  or  an  estate  in  tail.     To  determine  which,  the  inten- 
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tion  of  the  testator,  as  expressed  in  his  will,  is  to  be  ascer- 
tained, aud  that  intention  mast  govern.     15  Ohio,  561. 

It  will  be  seen  from  the  clause  containing  the  devise  to 
Nancy  Wilson,  that  the  testator  makes  express  reference  to 
the  statute  regulating  entails,  and  it  is  entirely  proper,  for  the 
purpose  of  ascertaining  his  intention,  so  to  regard  that  clause 
of  his  will,  as  if  that  statute  had  been  embodied  in  words. 
He  clearly  manifests  an  intention  to  restrain  the  alienation 
of  the  property  devised  so  long  as  that  statute  will  permit. 
He  uses  words  sufficient  to  create  an  estate  for  life,  or  an 
estate  tail,  and  if  his  general  intention  requires  an  estate  for 
life,  and  this  is  permitted  by  the  rules  of  law,  why  should 
not  the  intention  prevail?  That  it  shall  so  prevail  in  such 
a  case,  has  been  held  by  ouf  supreme  court.  15  Ohio,  562. 
It  was  certainly  competent  for  the  testator  to  vest  the  estate 
tail  either  in  the  children  of  his  sister  Nancy  or  in  their  issue, 
and  his  intention,  as  shown  in  the  clause,  very  clearly  re- 
quires that  the  latter  should  be  the  first  donees  in  tail.  The 
result  of  this  contraction  is,  that  Nancy  Wilson,  the  mother 
of  the  plaintiff,  Mary  Ann  Gibson,  took  only  an  estate  for 
life,  and  consequently  no  estate  of  inheritance  was  vested  in 
the  mother  by  the  will  of  Stitt,  which  the  daughter  could 
inherit. 

In  this  view  it  is  unnecessary  to  decide,  whether,  had  an 
estate  in  tail  been  vested  in  Nancy  Wihon,  the  mother,  her 
illegitimate  daughter  could  be  issue  in  tail.  It  is,  perhaps, 
a  matter  of  doubt,  whether  the  issue  in  tail  is  not  to  be  con- 
sidered as  a  purchaser  taking  performam  doniy  and  whether 
the  statute  of  descents  in  allowing  a  descent  from  the  mother 
to  illegitimate  children  extends  to  such  a  case. 

The  remaining  inquiry  is,  whether  any  part  of  the  estate  of 
Samuel  Stitt  descended.to  Nancy  Wilson,  the  mother  of  Mary 
Ann  Gibson  ?  If  there  be  any  such  estate,  then,  the  daughter, 
though  illegitimate,  is  entitled  to  recover  it,  as  the  heir-at- 
law  of  her  mother. 

If  Samuel  Stitt,  by  the  sixth  clause  of  his  will,  only  con- 
veyed estates  in  tail  to  the  issue  of  the  children  of  his  sister 
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Nancy,  and  there  was  do  issue,  or  any  of  the  donees  in  tail 
have  died  without  issue,  then  the  fee  did  not  become  vested, 
as  required  by  the  statute;  and  unless  it  can  be  shown  that 
according  to  the  provisions  of  the  will  there  were  cross  re- 
mainders between  the  donees  in  tail,  there  must  be  a  claim 
on  the  part  of  the  heirs-at-law  of  Samuel  Stitt.  "  An  estate 
tail  is  viewed  as  carved  out  of  the  inheritance,  like  any  other 
particular  estate,  and  upon  its  expiring  by  limitation,  the 
donor  or  his  heirs  re-enter  like  any  other  reversioners/*  1 
Hilliard  on  Real  Pro.  94. 

There  are  no  words  in  the  will  of  Samuel  Stitt  from  which 
an  intention  to  create  cross  remainders  between  the  donees  in 
tail  can  be  inferred.  Upon  his  death  the  estate  became 
vested  in  the  children  of  Nancy,  then  living,  for  life,  remain- 
der to  the  issue  of  those  children  in  tail.  There  is  a  provision 
that  if  any  of  the  children  living  when  the  will  is  made,  did 
without  issue,  the  surviving  children  shall  take;  but  by  no 
reasonable  construction  can  such  a  provision  be  made  to 
operate  after  his  death. 

The  estate  in  tail  carved  out  of  the  inheritance  by  the  will 
of  Samuel  Stitt  was  divided  into  three  portions.  One  was 
given  to  the  issue  of  Nancy  Wilson,  one  to  the  issue  of  WiU 
liam  Wilson,  and  one  to  the  issue  of  Jane  McNeely.  The 
first  has  reverted  for  want  of  any  issue ;  the  second  by  the 
death  of  the  first  donee  in  tail,  the  third  is  in  the  possession 
of  the  tenant  for  life,  who  has  issue,  which  issue  will  be  the 
first  donee  in  tail,  and  whether  that  reverts  will  depend  on 
the  contingency  of  the  estate  vesting  in  issue  of  such  donee 
in  tail.  Should  it  so  vest,  it  will  become  a  fee  under  the 
statute,  and  the  reversion  will  be  gone. 

It  so  happens  that  the  heirs-at-law  of  Samuel  Stitt  were 
the  three  children  of  his  sister  Nancy.  But  their  rights  as 
heirs-at-law,  and  as  devisees  under  the  will,  should  not  be 
confounded.  Their  claims,  or  the  claims  of  their  heirs,  as 
reversioners,  should  be  determined  just  as  if  they  were  not 
devisees.  It  would  have  been  competent  for  Nancy  Wilson, 
or  William  Wilson,  to  have  conveyed  her  or  his  reversionary 
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interest  to  a  stranger.  Mary  Ann  Gibson,  the  plaintiff,  is 
made  by  the  statute  of  descents,  heir  of  her  mother,  as  to  pro- 
perty vested  in  the  mother,  and  is  thus  entitled  to  the  rever- 
sionary interest  which  descended  to  her  mother  upon  the 
death  of  Samuel  Stitt.  But  she  takes  just  so  much  and  no 
more  as  was  vested  in  the  mother,  and  what  the  mother 
might  have  conveyed  to  a  stranger. 

What  was  left  of  the  inheritance  after  the  estates  for  life 
and  in  tail  were  carved  out,  descended  to  the  three  children 
of  Nancy  Stitt,  and  each  had  an  equal  reversionary  interest 
in  the  whole  estate  and  property,  and  in  every  part  of  it. 
When,  therefore,  the  particular  estate  in  any  part  or  portion 
of  that  property  expired  by  limitation,  each  of  the  heirs  or 
those  representing  their  interest,  became  entitled  to  an  equal 
Bhare  in  such  part  or  portion.  The  particular  estate  has 
failed  in  two-thirds  of  the  estate  or  property.  Of  this  Mary 
Ann  Gibson  is  entitled  to  one-third  of  the  two-thirds,  or  two- 
ninths.  If  it  should  happen  that  the  particular  estate  in  the 
other  portion  should  fail,  as  by  the  death  of  Jane  McNeely 
without  issue,  or  the  death  of  her  children  without  issue, 
then  Mary  Ann  Gibson  will  become  entitled  to  another  ninth, 
making  a  full  one-third  of  the  whole,  the  full  share  which 
vested  as  a  reversionary  interest  in  her  mother.  As  she  will 
become  entitled  to  this  interest  in  the  contingency  stated, 
the  conclusion  follows  that  she  can  not  now  take  more  than 
two-ninths.  To  give  her  more  would  be  to  allow  her  to 
inherit  through  her  mother  from  the  deceased  child  of 
William  Wilson,  which,  as  has  been  shown,  the  law  does 
not  permit. 

The  result  of  the  views  which  have  been  stated  is,  that  the 
plaintiffs  are  entitled  to  recover  two-ninths  of  the  property 
described  in  the  petition  and  no  more.  The  judgment,  there- 
fore, will  be  for  the  recovery  of  an  undivided  interest  to  that 
extent. 

Judgment  for  two-ninths  of  the  property  in  fee. 
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John  Egan  v.  Lumsden  &  McGovern. 

(No.  9,024.) 

1.  Absence  from  one's  home  for  years,  where  the  party  left  with  the  inten- 
tion to  return,  if,  in  the  meanwhile,  that  intention  to  return  is  not  des- 
troyed by  some  unequivocal  act  signifying  a  purpose  to  change  the  domi- 
cil,  does  not  defeat  this  right  to  claim  his  former  residence,  as  if  it  had 
never  been  interrupted  by  his  absence.  On  no  other  principle  would  it 
be  secured  to  officers  in  the  army  and  the  navy,  on  duty,  public  officials 
abroad,  and  travelers  in  foreign  parts,  to  enjoy  on  their  return  the  privi- 
lege of  voting  where  they  had  always  resided,  or  claim  the  protection  of 
their  property  from  unlawful  seizure  in  their  absence. 

2.  The  court  will  require  the  party  who  pursues  an  extraordinary  remedy 
whether  by  attachment  or  injunction,  to  make  out  a  clear  case  to  author- 
ize judicial  interference. 

3.  If  the  affidavit  in  attachment  sets  forth  no  legal  ground  to  sustain  the 
process ;  or,  if  the  facts  stated  are  untrue,  it  is  the  duty  of  the  court  upon 
inspecting  the  affidavit  in  the  one  case,  and  after  hearing  the  testimony 
of  the  defendant  in  the  other,  to  dismiss  the  order ;  and  this  is  the  right 
of  the  defendant  which  continues  without  limitation  or  qualification  un- 
til final  judgment. 

4.  And  it  Vould,  therefore,  seem,  that  if  no  jurisdiction  attached  by  a 
failure  to  comply  with  the  code,  or  a  false  representation  of  a  fact,  with- 
out which  the  order  could  not  issue,  all  subsequent  steps  are  alike  un- 
authorized. If  there  is  no  legal  power  to  attach,  there  can  be  no  legal  right 
to  take  a  bond  from  the  debtor,  and,  for  the  same  reason  there  can  be 
nothing  predicated  upon  the  fact  that  it  was  given  to  estop  the  defend- 
ant from  the  ordinary  privilege  of  moving  the  court  to  dismiss  the  pro- 
cess. It  is  a  proceeding  in  rem^  and  the  debtor  only  comes  in  to  save  his 
property ;  it  is  not  a  case  where  there  can  be  any  such  thing  as  a  techni- 
cal appearance.  The  object  to  be  attained  by  the  debtor  in  releasing  the 
property  from  seizure,  is  the  immediate  possession  of  his  personal  chat- 
tels, or  the  removal  of  any  lien  upon  his  estate,  to  prevent  his  ordinary 
business  being  interrupted,  and  save  the  expense  necessarily  attending 
the  storage  of  the  articles,  as  well  as  the  injury  they  might  sustain  by 
removal,  etc. 

5.  The  order  of  attachment  is  now  only  a  provisional  remedy,  to  be  al- 
lowed after  the  suit  is  commenced,  and  thenceforward,  at  any  time,  until 
judgment  is  entered ;  and  the  act  of  receiving  security  as  an  equivalent 
for  the  property  attached,  is  ministerial  rather  than  judicial. 

6.  When  the  defendant  is  a  non-resident,  and  can  not  be  reached  by  pro- 
cess, the  order  of  attachment,  when  executed  by  the  seizure  of  property, 
alone,  gives  the  court  jurisdiction. 
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7.  If  tbe  court  has  not  ohtained  jurisdiction  in  the  mode  authorized  hy  the 
statute,  the  appearance  of  the  dehtor,  even  can  nut  he  construed  to  affix 
the  right  of  a  creditor  to  his  provisional  remedy ;  it  can  only  he  an  ad- 
mission of  service  in  the  action.  Consent  never  confers  jurisdiction, 
though  it  may  take  it  away. 

Special  Term. — On  motion  to  dismiss  an  attachment. 


.    W.  C.  McDowell^  for  plaintiflf. 
Tilderiy  Bairden  ^  Kittredgej  for  defendants. 

Storbr,  J.  An  order  of  attachment  has  issued  upon  the 
affidavit  of  one  of  the  defendants,  who  assumes  to  be  the 
plaintiff's  agent  '^that  the  other  defendant  is  a  non-resi- 
dent." It  was  sued  out  in  term  time,  and,  on  the  day  it  was 
issued,  the  defendant,  Lumsden,  appeared  in  court,  and  gave 
the  undertaking  required  by  section  212  of  the  code,  where- 
upon the  property  of  the  defendant  was  discharged. 

The  motion,  now  before  us,  is  made  on  the  ground  that 
the  defendant  was  not  a  non-resident,  when  the  attachment 
issued. 

It  is  objected  that  it  is  now  too  late  for  the  defendant  to 
make  this  motion,  because  he  has  appeared  to  the  action, 
and  acknowledged  the  jurisdiction  of  this  court,  by  obtain- 
ing a  return  of  the  property  attached,  in  the  mode  provided 
by  the  code. 

If  the  proposition  is  true,  the  defendant's  motion  can  not 
be  sustained. 

Section  212  of  the  code  provides,  "  If  the  defendant,  or 
other  person  on  his  behalf,  at  any  time  before  judgment, 
cause  an  undertaking  to  be  executed  to  the  plaintiff,  by  one 
or  more  sureties,  resident  in  the  county,  to  be  approved  of 
by  the  court,  in  double  the  amount  of  the  pluintiffs  claim, 
as  stated  in  his  affidavit,  to  the  effect  that  the  defendant  shall 
perform  the  judgment  of  the  court,  the  attachment  in  such 
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action  ehall  be  discharged,  and  restitution  made  of  any 
property  taken  under  it,  or  the  proceeds  thereof.  Such  un- 
dertaking shall  also  discharge  the  liability  of  a  garnishee,  in 
such  action,  for  any  property  of  the  defendant  in  his  hands." 

Section  213  declares  that  ^'  the  undertaking  mentioned  in 
the  last  section  may,  in  vacation,  be  executed  in  the  pres- 
ence of  the  sherift*,  having  the  order  of  attachment  in  his 
hands,  or  after  the  return  of  the  order,  before  the  clerk,  with 
the  same  effect  as  if  executed  in  court;  the  sureties  in  either 
case  can  be  approved  by  the  officer  before  whom  the  under- 
taking is  executed." 

A  comparison  of  these  sections  very  clearly  shows  the 
act  of  receiving  security  as  an  equivalent  for  the  property 
attached,  is  ministerial  rather  than  judicial.  It  may  be  per- 
formed by  the  sheriff,  the  clerk  or  the  court.  The  return 
of  the  attachment  is  thereby  effected,  and  all  the  rights  se- 
cured to  the  plaintiff  by  this  seizure  saved ;  while  the  de- 
fendant remains  in  the  possession  of  his  property. 

Before  the  code  the  process  of  attachment,  whether 
against  a  non-resident  or  absconding  debtor,  was  an  original 
action,  instituted  not  for  the  benefit  of  the  single  creditor, 
but  for  all  who  were  disposed  to  avail  themselves  of  the 
particular  remedy.  It  was,  however,  a  mode  only  to  com- 
pel the  appearance  of  the  defendant  when  no  service  could 
be  made  upon  him  in  the  ordinary  way.  Uence  the  prop- 
erty was  discharged  by  filing  special  bail,  whereby  the  par- 
ties were  placed  in  the  same  situation  as  creditors  and 
debtors  would  l^e,  where  a  capias  or  a  summons  had  been 
served. 

Our  present  remedy  is  peculiar.  It  has  no  analogy  to 
any  that  has  hitherto  prevailed  in  Ohio.  We  suppose  it 
was  adopted  by  the  legislature  to  afford  relief  long  denied 
in  a  class  of  cases  demanding  the  application  of  a  more 
stringent  mode  of  securing  the  rights  of  creditors.  But  we 
must,  nevertheless,  so  guard  it  as  to  give  a  sensible  construc- 
tion to  the  law,  and  prevent,  if  possible,  every  species  of 
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iuJQstice  that  might  follow  from  the  improvident  or  hasty 
conduct  of  the  creditors. 

Instead  of  the  former  proceeding  of  an  independent  ac- 
tion, the  order  of  attachment  is  now  only  a  provisional 
remedy  to  be  allowed  after  the  sait  is  commenced^  and 
thence  forward  at  any  time  antil  judgment  is  entered. 
Hence  the  order  of  attachment  may  be  dismissed,  and  in 
most  cases  the  action  still  remains;  as  the  defendant,  except 
in  the  case  of  non- residence,  is  usually  served  with  the  sum- 
mons that  follows  the  filing  of  the  petition. 

Where  the  defendant,  however,  is  a  non-resident,  and  can 
not  be  reached  by  process,  the  order  of  attachment,  when 
executed  by  the  seizure  of  property,  alone  gives  us  jurisdic- 
tion :  else  the  debtor  would  never  have  his  day  in  court^  and 
constructive  notice  by  publication  b^  substituted  for  personal 
service,  or  leaving  a  copy  at  the  residence  of  the  defendant^ 
as  is  required  in  ordinary  cases ;  and  thus  the  foreign  debtor 
would  be  practically  outlawed. 

We  apprehend,  if  the  affidavit  upon  which  the  order  of 
attachment  issued,  sets  forth  no  legal  ground  to  sustain  the 
process,  or  if  the  facts  stated  are  untrue,  it  is  the  duty  of  the 
court  upon  inspecting  the  affidavit,  in  the  one  case,  and  after 
bearing  the  testimony  of  the  defendant  in  the  other,  to  dis- 
miss the  order.  This  seems  to  us  to  be  imperative,  as  the 
right  of  the  defendant,  by  sees.  228  and  229  of  the  code, 
and  continues  until  final  judgment  without  any  limitation 
or  qualification  as  to  time,  or  by  reason  of  any  intermediate 
step  that  may  have  been  taken  in  the  cause. 

It  would  seem  to  follow  as  a  necessary  consequence,  that 
if  no  jurisdiction  attached,  by  a  failure  to  comply  with  the 
code,  or  a  false  representation  of  a  fact,  without  which  the 
order  could  not  issue,  all  subsequent  steps  are  alike  unau- 
thorized. It  can  not,  we  think,  be  seriously  claimed,  if 
there  is  no  legal  power  to  attach,  there  can  be  any  legal 
right  to  take  a  bond  from  the  debtor;  and  for  the  same  rea- 
son, there  can  be  nothing  predicated  upon  the  fact  that  it 
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was  given  to  estop  the  defendant  from  the  ordinary  privi- 
lege of  moving  the  court  to  dismiss  the  process. 

This  question  has  been  decided  by  the  supreme  court  of 
New  York,  where  the  point  directly  arose,  under  sec,  58  and 
sec.  59  of  their  code  of  practice.  Thus  inCaldwell  v.  ColgaJUj 
7  Barb.  253,  it  was  held,  "Where  an  attachment  issued 
against  a  non-resident  debtor,  on  affidavits  which  were  in- 
sufficient to  confer  jurisdiction  on  the  officer  issuing  it,  and 
after  a  levy  made  on  property  by  the  sheriff',  the  debtor  pro- 
cured its  release  by  executing  a  bond  with  sureties,  condi- 
tioned, as  required  by  the  statute,  the  bond  is  void  in  law,  and 
the  debtor,  when  sued  upon  the  bond,  is  not  estopped  from 
setting  up  the  invalidity  of  such  bond,.on  the  ground  the  pro- 
ceedings under  which  the  property  was  seized,  were  void." 

So  also  in  the  matter  of  Faulkner^  4  Hill,  598,  Bronson, 
judge,  said:  "This  was  not  a  proceeding  in  personam^  or  an 
action  where  a  voluntary  appearance  would  be  sufficient  to 
confer  jurisdiction  over  the  person,  though  not  regularly 
served  with  process ;  it  was  a  proceeding  in  renij  aud  the 
debtor  only  came  in  to  save  his  property.  It  was  not  a  case 
where  there  could  be  any  such  thing  as  a  technical  appear- 


ance." 


So  in  14  La.  Rep.  82.  The  defendant  gave  bond  with  a  view 
to  be  restored  to  the  possession  of  the  property  attached  in 
pursuance  of  the  code  of  that  State,  and  afterward  obtained 
a  rule  upon  the  plaintiff  to  show  cause  why  the  attachment 
should  not  be  dismissed,  on  the  ground  that  it  has  been  ob- 
tained on  a  false  allegation.  The  court  held  "  the  proceed- 
ing was  appropriate,  as  it  was  necessary  to  release  the 
obligor,  and  his  surety^  from  the  bond  given  to  regain  the 
possession,  and  there  was  no  estoppel."  See^  also,  Quine  v. 
MayeSy  2  liob.  La.  510. 

These  adjudications,  to  our  apprehension,  so  fully  confirm 
the  principle  we  have  referred  to,  that  further  argument  is 
foreclosed. 

But  we  are  referred  to  2  Bibb,  221,  Harper  v.  Bell ;  8 
Missouri,  409,  Payne  v.  Snell;  9  Smeades  &  Marshall,  510, 
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Wharton  v.  Conger.  None  of  these  cases  impugn  the  doc- 
trine we  have  presented.  They  are  but  imperfect  dicta, 
pronounced  upon  different  states  of  fact,  and  under  a  differ- 
ent rule  of  procedure. 

We  suppose  the  object  to  be  obtained  by  the  debtor,  in 
discharging  the  attachment,  or,  to  speak  more  particularly, 
in  releasing  the  property  from  seizure,  is  the  immediate 
possession  of  his  personal  chattels,  or  the  removal  of  any 
lien  upon  his  estate,  to  prevent  his  ordinary  business  being 
interrupted  and  save  the  expense,  necessarily  attending  the 
storage  of  the  articles  levied  on,  as  well  as  all  the  injury 
they  might  sustain  by  removal,  repacking  and  expressage. 
The  legislature  could  not  have  intended  to  furnish  the 
debtor  with  the  means  by  which  he  could  prevent  great  loss 
to  bis  property,  while  at  the  same  time  the  adoption  of  the 
remedy  offered  should  preclude  him  from  contesting  the 
creditor's  right  to  sustain  an  attachment.  If  the  law  could 
be  supposed  to  have  so  intended,  then  the  unlawful  attempt 
of  a  creditor  to  reach  his  debtor,  by  resort  to  the  extraordi- 
nary process  of  attachment  could  never  be  challenged, 
should  the  debtor  have  given  security  to  the  sheriff,  the 
clerk  or  the  court,  under  sees.  212  and  213  of  the  code, 
-  We  do  not  so  understand  the  law,  and  must,  therefore, 
bold  that  the  defendant  is  not  precluded  by  any  step  he  has 
taken  in  this  cause,  from  the  right  to  set  aside  the  order  of 
attachment. 

The  plaintiff's  affidavit  of  non-residence  is  expressly  de- 
nied by  the  defendant  in  every  material  part.  Other  testi- 
mony has  been  read  to  support  the  allegations  of  both  par- 
ties, which  we  have  carefully  considered.  We  have  been 
enabled  to  glean  from  the  mass,  the  following  facts : 

Mrst.  It  is  fully  proved  that  Lumsden,  the  defendant, 
has  transacted  a  mercantile  business  for  the  last  twenty 
years  in  the  city  of  Cincinnati. 

Second.  That  ho  is  unmarried,  and  has  during  the  last 
five  years  spent  much  of  his  time  in  New  York,  Chicago, 
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and  Milwaukee,  claiming,  meanwhile,  that  Cincinnati  was 
his  permanent  residence. 

Third.  At  the  time  the  order  of  attachment  was  issued, 
he  occupied  a  store  in  this  city,  where  he  was  daily  engaged 
in  his  vocation,  returning  each  night  to  the  city  of  Coving- 
ton, Kentucky,  where  he  had  taken  temporary  boarding  in 
the  family  of  his  sister. 

Fourth.  That  several  of  his  acquaintances  understood 
him  to  make  his  home  in  Milwaukee,  while  those  who  were 
most  intimate  with  him,  were  not  so  advised. 

Fifth.  That  he  has  always  resided  in  Cincinnati,  during 
the  whole  period  he  has  been  engaged  in  business  here. 

Sixth.  That  he  was  in  Cincinnati  when  the  sheriff  levied 
the  order  of  attachment  on  his  property,  and  was  regularly 
served  with  the  process  of  subpena,  which  alwaj's  issues 
under  the  code  when  the  action  is  commenced  by  filing  a 
petition. 

With  this  evidence  before  us,  we  can  not  arrive  at  any 
other  conclusion  than  that  the  defendant  was  a  resident  of 
Ohio  within  the  meaning  of  the  statute,  at  the  time  the 
order  of  attachment  issued ;  and  there  was  no  groVind  then 
existing,  upon  which  the  plaintifi*  could  rely  to  sustain  the 
course  he  has  pursued. 

It  has  ever  been  the  policy  of  our  court  to  require  the 
party  who  pursues  an  extraordinary  remedy,  whether  by 
attachment  or  injunction,  to  make  out  a  clear  case,  to  author- 
ize judicial  interference.  So  far,  indeed,  has  this  idea  been 
carried,  that  in  the  case  of  Hartshorn  v.  Wilson^  2  Ohio,  28, 
decided  more  than  thirty  years  ago,  it  was  held,  '^  the  resi- 
dence of  the  defendant  could  be  inquired  into,  on  certiorari 
from  a  justice  of  the  peace,  to  ascertain  whether  that  officer 
had  jurisdiction." 

Indeed,  there  is  a  wise  jealousy  to  be  exercised  where  a 
creditor  invokes,  before  judgment,  the  power  to  interrupt  the 
ordinary  business  of  his  debtor,  to  close  his  doors,  and  thus 
publish  bim  to  the  community  as  a  bankrupt  Too  much 
rigor  can  not  be  used  in  scrutinizing  the  conduct  and  deter- 
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mining  the  motive  when  such  a  case  is  presented  for  our 
action. 

While  it  is  trae,  the  injured  debtor  may  protect  himself 
in  some  degree,  by  a  resort  to  his  creditor's  bond,  any  meas- 
ure of  damages,  however  large,  may  yet  not  compensate  for 
mercantile  credit  suspected,  much  more  when  it  is  charged 
to  be  forfeited  by  a  refusal  to  pay  an  honest  debt. 

The  law  of  domicil  as  applicable  to  the  remedy  by  attach- 
ment against  a  non-resident  debtor,  is  very  carefully  exam- 
ined by  Mr.  Drake  in  his  work  on  Attachments,  ch.  8,  sec. 
80  to  sec.  87,  where  the  cases  are  cited  from  the  reports  of 
the  several  States,  The  result  of  the  doctrine,  undoubt- 
edly, is  that  absence  from  one's  home,  for  years,  when  the 
party  left  with  the  intention  to  return,  if,  in  the  meanwhile, 
that  intention  to  return  is  not  destroyed  by  some  unequiv- 
ocal act,  signifying  a  purpose  to  change  the  domicil,  does 
not  defeat  this  right  to  claim  his  former  residence,  as  if  it 
had  never  been  interrupted  by  his  absence. 

On  no  other  principle  would  it  be  secured  to  officers  in 
the  army  and  navy  on  duty,  public  officials  abroad,  and 
travelers  in  foreign  parts,  to  enjoy  on  their  return  the  privi- 
lege of  voting  where  they  had  always  resided,  or  claim  the 
protection  of  their  property  from  unlawful  seizure  in  their 
absence. 

Another  question  is  raised,  as  to  the  sufficiency  of  the 
jurat  to  the  affidavit.  We  need  not  now  decide  it,  as  it  is 
not  necessary  to  the  disposition  of  this  cause.  We  must  be 
permitted  to  say,  however,  it  is  an  anomalous  proceeding, 
where  one  defendant  appears  practically  as  the  plaintiff, 
though  the  action  is  in  the  name  of  another ;  for  he  assumes 
the  responsibility  of  the  action,  and  can  alone  be  liable 
criminally,  should  the  affidavit  be  false. 

The  order  of  attachment  will  be  dissolved. 

Motion  granted. 
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Chas.  Goodman  &  Thos.  Corwin,  Trustees,  etc.,  v.  Thb  Cin- 
cinnati AND  OniCAao  Railroad  Company. 

(No.  6,607.) 

1.  A  deed  of  trust  to  secure  the  payment  of  the  principal  and  interest  of 
certain  bonds,  provided  that  "  in  case  the  railroad  company  should  fail 
to  pay  the  principal,  or  any  part  thereof,  or  any  interest  on  said  bonds^ 
at  the  time  when  the  same  may  become  due  and  payable,  after  sixty 
days,  etc.,  the  trustees  may  enter  and  take  possession  of  the  premises  and 
have,  use  and  employ  the  same;  and  apply  the  proceeds  to  the  principal 
and  interest  unpaid ;  or  may  cause  the  premises,  or  so  much  thereof  as 
may  be  necessary  to  pay  and  discharge  the  principal  and  interest  unpaid, 
to  be  sold,  and  appropriate  the  proceeds  to  the  bonds  due,  principal  and 
interest,"  etc. 

Hetdj  on  a  petition  filed  by  the  trustees,  that  so  much  of  the  premises  as 
were  necessary  would  be  ordered  to  be  sold,  to  pay  arrearages  of  interest, 
though  no  part  of  the  principal  of  the  bonds  had  as  yet  become  due. 

2.  Whenever  a  debt  is  payable  by  installments,  the  failure  to  pay  any  one 
of  them,  will  authorize  a  foreclosure  and  sale. 

Special  Term. — On  demurrer  to  petition.  Proceeding 
to  foreclose  a  mortgage  to  pay  interest -due  on  railroad 
bonds. 

The  plaintiffs  are  the  trustees  of  a  corporation,  formerly 
known  by  the  name  of  the  Western  Railroad  Company,  and 
now  known  as  the  Cincinnati  and  Chicago  B.  R.  Co.,  the 
former  corporate  name  having  been  changed  in  the  mode  re- 
quired by  law.  On  the  1st  of  July,  1853,  the  Western  Rail- 
road Company  conveyed  to  the  plaintiffs,  in  trust  for  the 
purposes  declared  in  the  deed,  certain  real  estate,  situated  in 
Cincinnati,  and  valued  at  $80,000,  to  secure  the  payment  of 
fifty  bonds,  of  even  date,  therewith  issued  by  the  company, 
and  made  payable  to  Charles  W.  Rockwell,  or  bearer,  for  one 
thousand  dollars  each,  ten  years  after  their  date,  with  inter- 
est thereon,  at  eight  per  cent.,  payable  semi-annually,  at  the 
Ohio  Life  Insurance  and  Trust  Co.,  New  York.  The  deed 
contains  the  usual  clauses,  vesting  the  title  to  the  land  in  the 
trustees,  to  hold  the  same  for  the  purposes  designed ;  that  is, 
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^*  in  ease  the  raUroad  company  should  fail  to  pay  the  principal, 
or  any  part  thereof,  or  any  interest  on  said  bonds,  at  any  time 
wheo  the  same  may  become  due  and  payable  according 
to  the  tenor  thereof,  when  demanded,  then,  after  sixty  days 
after  sach  default,  in  case  said  principal  or  interest  shall  then 
remain  unpaid,  upon  the  request  of  any  of  the  holders  of  the 
said  bonds,  the  trustees  may  enter  and  take  possession  of 
all,  or  any  part  of  the  premises  conveyed,  and  have,  use  and 
employ  the  same,  making  all  needful  repairs;  after  deducting 
the  expenses  of  such  use  and  repairs,  to  apply  the  proceeds 
to  the  principal,  and  interest  unpaid;  or  the  trustees,  at 
their  discretion  may,  or  on  the  written  request  of  the  holders 
of  at  least  one-half  the  bonds  then  unpaid,  and  unconverted 
into  stock,  shall  cause  the  premises,  or  so  much  thereof  as 
shall  be  necessary  to  pay  and  discharge  the  principal  and 
interest  of  all  such  bonds  as  may  then  be  unpaid,  or  uncon- 
verted into  stock,  as  aforesaid,  to  be  sold  at  public  auction, 
after  thirty  days  notice,  with  fnll  power  to  execute  to  the 
purchaser  a  valid  conveyance  of  the  title,  and  appropriate 
the  proceeds  to  the  principal  and  interest  due  and  unpaid^ 
as  well  as  the  expenses  of  the  trust ;  and  retain  the  residue, 
to  pay  any  interest  or  principal  afterward  to  become  due  and 
payable  on  any  of  said  bonds/'  It  was  also  stipulated  '<  that 
until  default  shall  be  made,  in  the  payment  of  interest  on  the 
bonds,  as  the  same  shall  become  due  and  payable,  or  of  the 
principal,  when  the  same  shall  become  due,  the  railroad  com- 
pany shall  retain  the  possession  of  the  property,  use  and  enjoy 
the  same,  and  apply  to  their  own  benefit  the  rents  and  reve- 
nues, of  all  descriptions,  arising  from  the  same." 

The  bonds  were  all  of  the  same  tenor,  with  coupons  attached 
for  the  semi-ann  ual  payments  of  interest  at  the  rate  stipulated. 

The  petition  sets  forth  that  there  is  an  arrear  of  interest 
now  due  of  $11,108.85,  which  the  defendants  are  unable  to 
pay;  and  the  additional  sum  of  |2,000  will  soon  become  due, 
and  that  the  holders  of  the  bonds  have  demanded  Of  the 
trustees  that  they  should  proceed  to  sell  the  property  con- 
veyed in  trust,  as  aforesaid,  as  well  for  the  payment  of  the 
12 
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principal  of  the  bonds  as  the  interest  due.  Jit  is  further  al- 
leged that  the  taxes  on  the  property  have  not  been  paid,  and 
the  same  has  been  sold  therefor.  The  amount  of  taxes, 
penalty,  and  interest  thereon,  and  the  taxes  since  paid  by 
the  purchaser,  will  make  up  nearly  the  sum  of  $900,  which 
is  a  charge  upon  the  estate  conveyed,  and  must  be  relieved 
before  the  security  given  by  the  deed  of  trust  can  be  avail- 
able to  the  creditors  of  the  railroad  company.  There  is  a 
prayer  for  a  foreclosure  and  a  sale,  stating  that  doubts  have 
been  suggested  by  the  defendants  as  to  the  right  to  subject 
the  property  conveyed  in  trust,  until  the  time  for  the  pay- 
ment of  the  bonds  has  expired. 

Corwin  ^  ProbascOy  for  plaintiffi. 

Smith  ^  LowCy  for  defendant. 

Storer,  J.  It  is  denied  by  the  defendants  that  we  have 
any  power  to  order  a  sale  of  the  property.  They  say,  as 
interest  only  is  due,  and  the  principal  will  not  become  due 
until  1868,  no  decree  can  be  rendered  to  charge  the  property. 
They  refer  to  the  clause  in  the  deed  which  confines  the  remedy, 
as  they  insist,  for  the  non-payment  of  interest,  to  the  rents 
and  income  of  the  estate  conveyed,  and  that  no  sale  can  be 
made  until,  as  it  is  claimed,  under  another  clause,  the  prin- 
cipal becomes  due. 

To  this,  it  is  replied,  that  such  can  not  be  the  proper  con- 
struction of  the  deed  of  trust ;  its  object  was  to  secure  not 
only  the  principal,  but  the  interest,  as  it  became  due,  and  no 
rule  should  be,  therefore,  applied  that  would  defeat  the  in- 
tention of  the  original  parties. 

An  examination  of  the  clauses,  it  seems  to  us,  will  readily 
produce  the  conviction  that  they  are  to  be  taken  together. 
They  are  separated  only  by  a  conjunction,  and,  when  viewed 
as  parts  of  a  general  power,  may,  very  fairly,  be  regarded  as 
providing  a  double  remedy  for  the  non-performance  of  the 
obligation  by  the  defendants.    First,  if  the  interest  or  any 
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part  of  the  principal,  is  unpaid,  the  trustees  may  take  posses- 
sion of  the  premises,  and  appropriate  the  rents  and  income, 
or,  at  their  discretion  or  on  the  application  of  the  owners  of 
one-half  the  bonds  unpaid,  shall  sell  such  part  of  the  estate 
conveyed  in  trust  as  shall  be  sufficient  to  pay  the  interest 
and  principal  due  and  unpaid.  This  construction  harmoni- 
zes the  clauses,  gives  a  just  interpretation  to  the  contract, 
and  provides  a  security  for  both  principal  and  interest,  not 
merely  available  in  futurOy  but  in  presenti,  and  interest  can 
then  properly  be  calculated.  It  may  grow  out  of  and  be  de- 
pendent upon  the  principal  debt,  yet,  when  once  due,  it  must 
draw  after  it  the  benefit  of  the  security  given  for  its  payment ; 
not  by  its  ultimate  discharge  when  the  principal  shall  become 
due,  but  its  prompt  and  certain  liquidation  at  the  several 
times  at  which  it  was  agreed  to  be  paid. 

This  was  permitted  by  Lord  Northington,  in  Stanhope  v. 
Manners^  2  Eden's  Oh.  197,  when,  for  the  non-payment  of 
interest,  the  mortgage  was  held  to  be  forfeited;  and  in  the 
case  of  the  West  Branch  Bank  v.  Chester^  11  Pa.  St. 
282,  Judge  Woodward  decides  the  precise  question  before 
us.  "  The  interest,"  he  says,  "  is  part  of  the  substance  of 
the  mortgage  debt ;  it  belongs  not  to  it  by  tacking,  but,  pro 
ianiOy  it  is  the  debt  itself ; "  it  is  as  precisely  the  business  of  the 
mortgage  to  protect  the  interest,  as  the  principal.  It  was  as 
old  a  lien  for  the  one  as  the  other.  The  serai-annual  pay- 
ment of  interest  is  one  of  the  conditions  on  which  the  estate 
is  suspended. 

We  might  well  imply,  then,  if  there  was  no  provision 
authorizing  a  sale,  by  the  deed  of  trust,  that,  without  vio- 
lence to  the  instrument,  it  was  a  condition  upon  which  the 
estate  was  held  that  it  should  be  made  subservient  to  the  pur- 
pose of  securing  both  principal  and  interest ;  and  a  default 
in  the  payment  of  either,  would  enable  the  trustee,  or  mort- 
gagee, to  subject  the  estate  to  sale ;  and,  surely,  when  an 
incorporated!  company,  not  only  refuses  to  pay  interest  on 
its  bonds,  but  admits  its  utter  inability  to  do  so,  it  is  no 
more  than  common  justice,  that  any  security  held  by  the 
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ereditor  shoiald  be  sabjeeted  to  prodoce  the  meane  to  die* 
charj^  it  We  can  eee  no  piactical  difficolty  in  granting  the 
prayer  of  the  trostees,  and  no  legal  otrjeetion  to  the  relief 
they  seek. 

On  general  principles,  and  without  the  etipulation  in  the 
deed  of  trust  anthorizing  a  sale,  even  if  no  power  to  sell 
existed,  we  might  find,  in  the  jurisdiction  our  courts  have 
alwajrs  exercised,  when  a  foreclosure  is  sought  of  a  mort- 
gage security,  a  sufficient  vindication  for  our  decree. 

Whenever  a  debt  is  payable  by  installments,  the  failure 
to  pay  any  one  of  them  has  been  held  to  authorize  a  fore- 
closure  and  sale.   This  is  the  ruling  in  7  Ohio,  pt  2, 231,  Smg 
▼.  Longworthj  and  is  now  the  law  of  this  court ;  and  it  is  not  a 
novel  principle  that  is  thus  sustained.    We  find  it  acted 
upon  in  the  English  chancery  courts,  and  acquiesced  in, 
without  an  exception,  as  we  believe,  by  every  judicial  tribu- 
nal in  the  United  States.    But,  perhaps,  it  might  be  urged 
that  interest  due,  though  specially  required  to  be  paid,  ought 
not  to  be  considered  in  the  light  of  an  installment  of  the 
principal;  and  the  argument  of  the  defendants'  counsel 
would  seem  to  countenance  such  an  idea.     We  do  not,  how- 
ever, appreciate  its  forca     We   suppose    interest  unpaid 
becomes  principal  pro  tanto.    In  the  present  case,  we  regard 
the  legal  title  to  the  property  as  in  the  trustees,  not  merely 
as  mortgagees,  but  to  protect,  in  addition,  the  relative  rights 
of  the  railroad  company,  and  the  bondholders.    It  would 
require,  therefore,  the  release  of  the  estate  by  the  trustees 
themselves,  or  a  decree  of  court  to  divest  their  title,  when 
the  interest  held  by  an  ordinary  mortgagee  might  be  other- 
wise extinguished.    There  is  then,  substantially,  no  estate 
in  the  defendants;  the  right  only  remains  to  compel  the 
proper  execution  of  the  trust.    11  Ohio,  S84,  Moore  v.  Bur^ 
net ;  16  Ohio,  469,  Morris  v.  Way. 

We  can,  therefore,  very  properly  aid  the  trustees  in  per- 
forming their  duties,  and  decree  all  appropriate  r6lie£ 

We  do  not  suppose  the  entire  debt  has  become  due,  by 
tb$  foilure  to  pay  the  interest,  i^4  we  will  not,  tfaerdfors. 
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de<9ree  a  sale  oC  the  whole  pfropertj,  onleas  the  defendants 
shall  consent 

So  mnch  of  the  property  should  be  sold,  however,  at  once, 
as  will  diseharge  the  tazes^  penalties  accrued^  and  all  the 
interest  now  due ;  and  an  order  will  be  directed  to  the  plinn- 
tifis  to  subdivide  the  whole  property,,  and  retorn  the  valua- 
tion thereof,  without  unnecessary  delay,  that  the  court  may 
be  advised  what  p(»rtioQ8  should  be  sold  for  the  liabilities 
now  existing. 

Demurrer  overnded^  and  decree  for  sale* 


Hamilton  Pollock,   Treasurer  of  Symmes  Township,  i;. 

Hatch  &  Lanodon. 

■ 

(No.  7,061.) 

1.  Bj  the  3d  section  of  an  act  to  panish  the  embezzlement  and  use  of  pub- 
lic moneys^  %  Ourwen,  1|2SS,  a  contract  made  by  the  plaintiff  witk  the 
defendants,  by  which  the  latter  agreed,  in  consideration  of  the  depoeit 
with  them  of  public  moneys  held  by  the  plaintiff  in  his  official  capacity,  as 
treasurer  of  a  township,  to  repay  the  same  on  demand,  with  interest,  at  the 
rate  of  six  per  cent,  per  annum,  is  Toid ;  and  no  recovery  can  be  had 
tlieraon,  either  by  the  plaintiff  or  the  township  in  its  corporate  capadtj. 

3»  But  the  defendants  acquired  no  title  to  the  funds,  and  as  bailees  are 
bound  to  restore  them  to  the  township  on  demand,  and  the  plaintiff,  as  a 
trustee  of  the  money,  has  a  right  to  maintain  an  action  in  his  own  name 
for  its  recoirery,  and  is  entitled  to  judgment  for  the  amount  received, 
and  lawful  interest  from  the  time  of  the  demand. 

QjBnBRAL  Term* — The  plaintiff  sued  aetreasorer  of  Symmes 
township^  averring  that  as  such  treasurer  he  deposited  with 
defendants^  in  April,  1857^,  fi2,365  of  the  towndiip  moneys, 
which  was  to  be  rep^d  with  six  per  cent,  interest,  in  sums 
as  required  by  plaintiff  to  meet  the  demanda  upon  him  in 
hia  official  capacity ;  that  part  of  said  moneys  have  been  re- 
paidy  bat  that  there  is  a  balanoe  still  daa  from  defendants 
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of  1(1,065,  with  interest,  which  defendants  have  refased  to 
pay  over,  on  demand ;  wherefore,  etc.  To  this  petition  there 
was  a  general  demurrer,  and  judgment  upon  it  in  favor  of 
plaiutifi',  to  reverse  which  is  the  object  of  the  present  action. 

Strait  ^  SoUister^  for  plaintiff  in  error. 

TUderiy  Rairden  ^  CurweUy  for  defendants  in  error. 

Spencer,  J.,  delivered  the  opinion  of  the  court. 

The  objection  made  to  the  petition  is  that  the  contract  of 
loan  was  illegal  and  void,  because  prohibited  by  statute. 

The  third  section  of  an  act  to  punish  the  embezzlement 
and  use  of  public  moneys  (2  Curwen,  1,286)  provides  that 
"  if  any  such  officer,  agent  or  servant,  shall  make  any  con- 
tract or  agreement  with  any  person  or  body  corporate,  by 
which  such  officer,  agent  or  servant,  is  to  derive  any  benefit 
or  advantage  from  the  deposit,  with  such  person  or  body 
corporate,  of  any  moneys  on  valuable  security,  held  by  such 
officer^  agent  or  servant,  such  contract  shall,  as  to  such  offi- 
cer, agent  or  servant,  be  utterly  null  and  void;  but  the  per- 
son or  body  corporate  making  such  contract  or  agreement, 
shall  be  liable  to  the  State,  in  an  action  for  the  recovery  of 
all  sjach  benefit  or  advantage  as  would,  by  the  terms  of  such 
contract  or  agreement,  have  accrued  to  such  officer,  agent 
orservant;  and  payment  to  the  officer,  agent  or  servant,  shall 
not  protect  the  person  or  body  corporate  against  the  ac- 
tion brought  by  the  State.'* 

It  will  be  seen,  from  this  provision,  that  the  loan  or.deposit 
made  by  the  plaintiff,  in  the  present  case,  was  as  an  officer  or 
servant  of  the  township;  it  was  of  funds  belonging  to  the 
township ;  it  secured  a  bonus  by  way  of  interest,  and  was 
prohibited  by  the  express  letter  of  the  law,  as  it  is  clearly 
within  its  terras.  It  was,  therefore,  an  unlawful  act,  and 
the  contract  founded  upon  it  is  unlawful  and  void.  State  of 
Ohio  v«  BuUle'3  JEx'rs.,  3  Ohio  St.  319.    So  far,  therefore, 
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as  it  is  sought  to  hold  the  defendants  liable,  as  npon  an  ex- 
press (contract  to  return  the  money  with  interest,  it  can  not 
be  enforced,  upon  the  maxim  ex  turpi  contractu  non  oritur 
actio.  Nor  .could  the  township,  if  suing  in  its  corporate 
capacity,  through  its  trustees,  maintain  an  action  on  such  a 
contract,  for,  by  so  doing,  they  undertake  to,  and  necessarily 
do,  ratify  the  contract.  But  there  is  no  authority  vested  in 
townships,  or  township  trustees,  more  than  in  township 
treasurers,  to  lend  the  township  funds  on  interest. 

But  what  then — ^is  the  money  entirely  lost  to  the  town- 
ship? If  the  loan  be  void,  the  defendants  acquired  no  title 
to  the  funds,  and  became  the  mere  bailees  of  the  plaintiff, 
or  of  the  township,  bound  to  restore  the  money  on  demand, 
as  the  property  of  the  township.  In  this  j^oint  of  view,  has 
the  plaintiff  a  le^al  right  to  sue  on  behalf  of  the  township  7 
It  seems  to  us  he  has,  as  trustee  of  an  express  trust,  having 
a  qualified  interest  in  the  funds  of  the  township  confided  to 
his  possession  and  safe  keeping.  By  law  he  'is  made  the 
depositary  of  the  township  funds,  and  as  bailee,  has  a  quali- 
fied interest  in  them  after  they  have  come  into  his  posses- 
sion, and  undoubtedly  has  a  right  to  reclaim  them  in  behalf 
of  his  cestui  que  trust  (the  township),  from  all  wrong-doers. 
Nor  has  he  any  power,  by  any  mere  act  of  his  own,  to 
release  or  surrender  the  right  of  possession  and  control.  The 
defendants  themselves  are  wrong-doers,  having  unlawfully 
come  by  the  funds  of  the  township,  deposited  in  its  treas- 
ury, and,  whether  taken  with  or  without  the  consent  of  the 
treasurer,  are  not  the  less  so,  as  he  had  no  power  to  give 
such  consent.  We  consider  then,  that  this  case  stands  upon 
the  same  principle  that  it  would  if  the  defendants  had 
wrongfully  taken  theue  moneys  from  the  strong  box  of  the 
treasurer.  The  latter  would  have  a  right  to  reclaim  them, 
as  the  trustee  for  the  township.  In  such  case,  he  recovers 
not  upon  contract,  but  for  the  unlawful  detention  or  conver- 
sion of  the  public  funds,  in  which  plaintift,  as  its  custodian 
and  representative,  has  a  qualified  interest  and  right  of  pos- 
session.   The  amount  of  such  recovery  should  be  the  money 
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received,  with  lawful  interest  from  the  time  of  demand. 
For  this  amount,  the  judgment  at  special  term  was  rendered, 
and  it  should,  therefore,  be  affirmed. 
Judgment  aflirmed. 


Bjsjsl  J.  Horton  bt  al..  Administrators,  etc.,  v.  Qbomb  Oak- 
lisle  BT  AL. 

(No.  8,610.) 

1.  Material  famlslied  to  a  contractor  by  a  third  party,  is  not  within  the 
tneohanics'  lien  Uw,  anless  furnished  under  an  agreement  that  it  is  to 
he  used  in  the  construction  of  the  particular  building. 

2.  Where  iron  is  furnished  by  A.  to  B.,  who  manufactures  the  same  into 
stair  cases,  railings,  etc.  which  he  applies  to  the  construction  of  a  build- 
ing for  C.  it  can  not  be  maintained  that  A.  has  any  claim  under  the 
mediianics'  lien  law ;  he  must  look  to  his  yendee  for  pay. 

Special  Tbbm. — The  plaintifis,  as  administrators  of  Nich* 
olas  T.  Horton,  deceased,  seek  to  recover  from  defendants 
a  balance  alleged  to  be  due  for  work  done  upon  a  block 
of  buildings  in  Cincinnati.  It  consisted  of  iron  stairways, 
and  railing  and  grates,  constructed  of  iron.  The  balance 
admitted  by  the  parties  was  $326  07.  There  was  no  dis^ 
pute  between  the  original  parties,  as  to  the  justice  of  the 
claim ;  but  it  was  charged  by  Louis  Worthington  &  Co.,  who 
were  made  defendants,  and  filed  their  answer  and  cross* 
petition,  that  the  amount  due  by  Carlisle  should  in  equity 
be  paid  to  them. 

JB.  J.  Horton^  for  plainti& 

Ahram  Brewer^  for  defendants,  Worthington  &  Co. 

Storee,  J.  The  evidence  in  the  ca^ie  shows  that  Horton, 
a  few  months  before  his  death,  purchased  from  time  to  time» 
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the  material  from  which  the  work  done  for  Carlisle  was  con- 
8tracted;  and  as  it  is  testified  by  Worthington,  the  sale  was 
made  with  the  understanding  between  him  and  Horton,  that 
the  material  would  be  used  upon  Carlisle's  buildings. 

Horton  died  in  July,  1857.  In  August,  Worthiugton  k 
Co.  filed  their  attested  account  with  Carlisle,  alleging  that 
the  iron  they  had  sold  to  Horton,  had  not  been  paid  for,  and 
that  they  would  require  him,  Carlisle,  to  discharge  it  from 
any  moneys  due  to  Horton  for  the  work  done.  At  this  time 
Carlisle  had  paid  every  dollar  to  Horton  or  his  administra- 
tors, that  was  due«  Subsequently  the  administrators  finished 
the  job  and  claimed  the  balance  now  admitted  by  Carlisle  to 
be  due,  and  the  question  made  to  us,  is,  who  is  legally  en- 
titled to  receive  it  ? 

In  the  view  we  take  of  the  controversy,  it  would  have 
been  immaterial,  we  think,  whether  the  work  had  been 
wholly  done  by  Horton,  or  a  part  by  him  and  the  residue 
by  his  administrators.  It  was  all  done  under  the  same  con- 
tract, and  must  depend  upon  the  same  liabilities  that  attach 
to  the  original  parties.  The  action  is  brought  by  the  plain- 
tifi,  in  their  representative  capacity,  not  as  individuals,  and 
the  inference  must  be,  they  carried  on  the  work,  after  the 
death  of  their  intestate,  with  his  funds,  for  if  they  used  their 
own,  they  must  assume  the  character  of  individuals,  not  that 
of  administrators*  I^  therefore,  the  alleged  right  of  Worth* 
ington  &  Co.  exists  under  the  statute,  it  must  apply  to  the 
entire  period,  between  the  commencement  and  fiuishiog  of 
the  particular  work  done,  and  it  is  no  matter  whether  the 
contractor  performed  but  a  part  of  it,  in  his  life  time,  leav- 
ing the  residue  to  be  completed  by  his  representatives. 

But  we  do  not  think  any  such  right  as  that  claimed  by 
Worthington  &  Co.  exists. 

By  the  second  section  of  the  act  creating  a  lien  in  &vor 
of  mechanics  and  others,  in  certain  oases,  Swan,  651,  ^^any 
person  who  shall  furnish  materials  for  the  construction  of 
aoch  building,  whose  demand  has  not  been  paid,  may  deliver 
to  tha  owQer  of  such  buildingt  ^^  attested  acoount  of  the 
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amount  and  value  of  the  materials  thus  famished,  and 
remaining  unpaid,  and  thereupon  such  owner  shall  retain 
out  of  his  subsequent  payments  to  the  contractor,  the 
amount  of  such  work  and  labor,  for  the  benefit  of  the  per- 
son so  performing  the  same/' 

The  object  of  the  statute  was,  it  is  obvious,  to  place  the 
middle  man,  who  performed  labor,  or  furnished  materials,  so 
far  as  the  price  to  be  paid  by  the  owner  of  the  building  to 
the  contractor  is  concerned,  upon  the  same  ground  as  if  he 
was  an  original  party.  This,  we  are  satisfied,  is  the  true 
principle  on  which  the  right  rests,  and  by  which  it  is  to  be 
regulated. 

It  must  be,  then,  labor  bestowed  upon  the  building,  and 
material  furnished  and  used  in  its  construction. 

The  mechanic  who  labors  in  his  shop  to  prepare  portions 
of  the  work,  if  he  does  not  fit  it  up,  and  adapt  it  to  the 
building,  can  not  be  said  to  have  a  lien,  either  upon  the 
structure  itself,  or  the  sum  due  to  the  contractor  for  its  erec- 
tion. Nor  can  the  material  man,  for  a  similar  reason,  claim 
to  be  secured,  when  he  has  furnished  only  that,  which  be- 
comes by  translation,  a  portion  of  the  building.  We  can 
readily  perceive  how  the  bricklayer  and  the  lumber  mer- 
chant, or  the  stone  quarrier,  may  be  said  to  be  within  the 
meaning  as  well  as  the  spirit  of  the  statute,  for  the  materials 
they  have  furnished  are  indispensable  to  the  erection  of  the 
building;  without  them,  it  could  not  have  been  completed. 
But  there  must  be  a  limit  to  the  right  conferred,  or  it  will 
become  so  complicated,  that  it  can  not  be  enforced ;  indeed, 
such  a  condition  of  things  may  thereby  occur,  that  we  ought 
to  deny  the  remedy  to  prevent  direct  injustice. 

The  contractor  who  agrees  to  paint  a  building,  may  pur- 
chase the  constituent  parts  of  the  materials  he  uses,  of  dif- 
ferent persons :  one  may  have  furnished  the  oil,  the  other  the 
pigment,  but  when  all  are  combined,  there  certainly  ought 
not  to  be  a  lien  in  behalf  of  each  vendor.  The  brickmaker 
may  have  been  supplied  with  the  clay,  from  which  he  has 
manufactured  his  brick,  by  one  party,  and  another  have 
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furnished  the  fuel  to  burn  the  kiln,  bat  it  can  not  be  said  a 
right  exists  for  both  to  be  enforced  under  the  statute. 

And  so  with  the  iron-monger;  he  may  sell  the  raw  mate- 
nal  to  the  founder  and  the  machinist,  but  when  it  is  worked 
up,  whether  it  is  changed  from  pig-iron  into  the  bloom,  or 
from  the  bloom  into  the  bar,  or  from  the  bar  into  the  steam- 
engine  or  the  sugar-mill,  the  right  to  follow  it  through  all 
these  changes  ought  not  to  be  permitted,  else  no  vendee 
would  ever  acquire  title  to  the  manufactured  article. 

We  may  follow  out  the  principle  until  we  have  applied  it 
to  every  department  of  business,  where  mechanical  ingenuity 
or  power  are  required,  whether  in  the  construction  of  a  ship, 
a  boat,  or  a  manufactory,  a  warehouse  or  dwelling-house ;  all 
may  differ  in  the  material  required  for  their  erection,  but  we 
shall  find  that  all  present  just  such  a  question  as  we  are  now 
called  upon  to  decide.  Some  of  the  material  used,  or  the 
adjustments  demanded,  are  made  up  of  a  variety  of  elements, 
depending  upon  their  ultimate  application  to  the  skill  and 
labor  of  many  intermediate  agents ;  and  as  we  can  not  ex- 
tend the  benefit  of  the  statute  to  each,  without  defeating  its 
real  object,  we  must  therefore  confine  the  remedy  within 
reasonable,  as  well  as  practicable  limits. 

In  the  case  before  us,  it  is  evident  the  iron  sold  to  the 
contractor  Horton,  was  not  delivered  on  the  credit  of  Oar- 
lisle  or  on  the  faith  that  it  would  in  some  form  or  other  be 
placed  in  his  building.  The  vendee  was  under  no  obliga- 
tion thus  to  use  it.  He  might  have  appropriated  it  for  any 
other  purpose  demanded  by  his  business ;  and  it  can  not  be 
said  if  he  had  manufactured  it  into  grates,  or  railing,  or  any 
commodity  in  his  line  of  business,  and  sold  the  same,  a  lien 
would  accompany  each  article;  such  a  proposition  could  not 
be  maintained,  and  we  think  the  rule  is  equally  applicable 
to  the  claim  of  Worthington  &  Co.  The  contract  of  Hor- 
ton with  Carlisle,  was  to  furnish  an  article  already  finished, 
it  was  equivalent  to  a  sale  of  the  thing,  if  it  already  existed 
ready  for  delivery  in  the  workshop  ;  and  there  could  be  no 
right  pertaining  to  the  creditor  of  Horton,  to  follow  the 
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subject  iDto  the  hands  of  Carlifile.  This  ruling,  we  think, 
is  fully  sustained  by  the  reason  of  the  case  and  is  in  oon- 
formity  with  the  opinion  of  our  supreme  court  in  Choteau 
et  (d.  V.  Thompson  et  al.y  2  Ohio  St.  126,  which  decides  that 
unless  there  is  an  agreement,  express  or  implied,  that  the  ma- 
terial shall  be  applied  to  the  building,  there  is  no  lieu ;  the 
seller  trusts  to  the  responsibility  of  the  buyer  alone,  and 
takes  no  security ;  he  sells  not  for  the  special  purpose  named 
in  the  statute,  but  for  any  purpose  that  may  seem  proper  to 
the  buyer.  This  construction  is  given  by  the  courts  in  Penn-> 
sylvania,  where  a  similar  statute  to  ours  exists ;  in  6  Harris, 
52,  White  v.  Miller j  it  was  held,  "  the  lumber  must  be  deliv- 
ered on  the  credit  of  the  building  for  which  it  was  pur- 
chased.'^ 

On  the  whole  case  we  decide : 

Mrst.  That  we  are  not  satisfied  how  much  of  the  iron, 
furnished  to  Horton,  became  a  part  of  the  building  owned 
by  Carlisle ;  and  if  the  statute  gave  a  lien,  we  could  not  find 
how  far  it  should  extend  or  be  enforced. 

Second.  That  the  iron  was  not  sold  to  Horton  under  any 
agreement  that  it  should  be  appropriated  to  any  particular 
purpose,  and  there  was  no  intention  on  the  part  of  Worthing- 
ton  &  Ca  to  look  to  the  owner  of  the  building  for  its  ulti* 
mate  payment,  when  they  sold  the  iron  to  Horton.  He  had 
the  right,  we  are  satisfied,  to  do  with  it  as  he  pleased,  and  it 
was  sold  on  his  credit  solely. 

Third.  We  are  clearly  of  the  opinion,  that  no  right  ac- 
crued to  TVorthington  &  Co.  under  the  statute,  as  such  a 
claim,  as  they  now  assert,  is  not  within  its  letter  or  spirit 
and  could  not  have  been  contemplated  by  the  le^alature 
when  the  law  was  passed. 

Judgment  for  plainti&. 


J 
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I.  Am  award  at  common  law  will  be  enforced,  for  the  reason  that  the 
award  is  ihe  agreement  of  tiie  parties ;  if  there  he  no  agreement,  there 
can  he  no  award,  and  if  the  agreement  be  illegal  and  void,  the  award 
can  not  be  enforced. 

I.  The  county  commissioners,  by  a  submission  to  arbitration,  can  not  im- 
pose an  obligation  on  the  county  to  disburse  a  particular  fund,  in  a  man- 
ner or  to  a  purpofe  prohibited  by  statute. 

3.  The  submission  to  arbitration  of  all  questions,  both  law  and  faot,  will 
not  authorize  the  court  to  enforce  an  award,  when  it  is  manifest,  at  any 
stage  of  the  cause,  that  the  submission  was  unauthorized  or  illegal. 

Gbnb&al  Term. — ^Reserved  from  special  term  upon  the 
qaeetioDs  of  law,  arising  upon  a  motion  praying  that  a 
judgment  be  entered  on  an  award. 

The  plaintifl*,  in  pursuance  of  a  contract  made  with  the 
county  commissioners,  had  constructed  a  turnpike  known  as 
^  the  extension  of  the  Lower  River  road,"  and  had  received 
all  the  cash  demanded  by  hia  contract,  and  on  the  completion 
of  the  road,  on  October  1,  a.  d.  1851,  received  the  balance 
of  $3,450,  in  county  road  bonds  of  that  date,  in  form  as 
follows : 

"  $100.      State  of  Ohio,  Hamilton  County.      Certificate  A. 

Loan  for  road  purposes,  Ko. 

For  the  use  of  the  extension  of  the  Lower  River  road." 

In  accordance  with  the  provisions  of  an  act  of  the  gen- 
eral assembly  of  the  State  of  Ohio,  entitled  ^'  an  act  for  the 
extension  of  the  Lower  River  road,  in  Delhi  and  Miami 
townships,  Hamilton  county,''  passed  Mar^h  22d,  1850, 
It  is  hereby  certified^  that  there  is  due  to  Samuel  Jenifer  or 
order,  the  sum  of  one  hundred  dollars^  being  a  loan  under  the 
provisions  of  said  act,  for  the  improvement  of  the  road  herein 
specified ;  which  amount  is  payable  at  any  time  within  five 
years  fiH>m  the  date  hereof,  as  the  fund  applicable  Jhereto 
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may  be  provided,  out  of  the  tolls  accruing  from  said  road, 
after  deducting  expenses  of  collection  and  keeping  said  road 
in  repair,  and  the  interest  on  the  loan  provided  therefor. 
This  certificate  to  bear  interest  at  the  rate  of  six  per  cent, 
payable  semi-annually,  on  the  first  days  of  January  and 
July,  at  the  ofiice  of  the  treasurer  of  said  county,  upon  the 
order  of  the  auditor  thereof,  and  from  the  fund  hereinbefore 
recited.  *  And  for  the  payment  of  said  interest,  and  the 
redemption  of  the  principal,  the  tolls  arising  from  said  road, 
after  deducting  expenses  and  repairs,  are  specifically  and 
irrevocably  pledged.  And  it  is  hereby  stipulated,  as  in  said 
act,  provided,  that  the  said  county  of  Hamilton  shall,  in 
no  event,  nor  under  any  pretense,  be  responsible  for  the  pay- 
ment or  redemption  of  this  bond,  or  the  interest  accruing 
thereon,  out  of  any  other  funds  of  said  county,  or  in  any 
way  or  manner  whatever,  except  from  such  funds  as  shall  be 
received  from  the  accruing  tolls  on  said  road,  as  hereinbefore 
specified. 

In  testimony  whereof,  etc. 

On  June  2d,  a.  d.  1855,  the  plaintiff  instituted  the  present 
action,  to  enforce  the  payment  of  the  bonds  so  received  and 
held  by  him,  alleging  that  at  the  time  of  making  the  con- 
struction contract,  it  was  also  agreed  by  the  county  commis- 
sioners with  the  plaintiff,  "  that  the  entire  tolls  of  the 
Lower  River  road  should  be  appropriated  to  the  payment 
and  redemption  of  said  bonds,  so  soon  as  the  then  existing 
debt  due  for  repairs  on  said  road  should  be  paid."  Plaintiff 
further  alleged,  "  that  the  whole  of  the  debts  existing  on 
said  road,  at  the  time  of  said  contract,  and  at  the  time  of 
issuing  the  bonds  aforesaid,  have  been  paid  off,  and  were 
fully  and  finally  discharged  on  the  2d  day  of  September, 
1852,  leaving  then  a  large  surplus  of  said  tolls  on  hand ;  and 
since  that  time  there  has  been  collected  of  tolls  on  said 
Lower  River  road,  a  large  amount  of  money,,  over  and 
above  a  sufficient  sum  to  pay  off  and  discharge,  and  redeem 
the  said  bonds,  agreeably  to  the  said  contract,"  and  that  the 
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defendants  refuse  to  appropriate  the  said  tolls  to  the  pay- 
ment of  his  bonds. 

Pending  the  cause,  at  the  June  term,  a.  d.  1855,  a  refer- 
ence to  arbitration  was  ordered,  by  agreement  of  parties, 
whereby  all  matters  in  difference  between  them  in  that  suit 
were  submitted  to  the  final  determination  and  award  of 
Joseph  Cooper  &  William  M.  Robb ;  and  it  was  provided, 
that  the  award  should  be  ready,  in  writing,  to  be  delivered 
to  the  said  parties,  on  or  before  the  first  day  of  October,  a. 
D.  1855,  and  which  award  and  umpirage,  the  said  parties 
agree,  shall  be  entered  at  the  next  term  of  the  court,  and  to 
such  judgment  or  umpirage,  as  the  case  may  be,  no  excep- 
tion shall  be  taken. 

Subsequently,  on  August  18th,  a.  d.  1855,  the  arbitrators 
made  a  return  of  their  award  to  the  court,  wherein,  after 
reciting  the  authority  under  which  they  had  proceeded  to 
act,  then  declare  their  finding  and  award,  as  follows : 

"  Now,  know  ye,  that  we,  the  said  Joseph  Cooper  and 
William  M.  Robb,  having  taken  upon  ourselves  the  burden 
of  said  reference,  and  having  heard,  examined,  and  consid- 
ered the  allegations,  witnesses,  and  evidences  of  both  par- 
ties, together  with  the  argument  of  counsel,  do  hereby 
award,  order,  and  finally  determine  the  said  cause  in  favor 
of  the  said  plaintiff,  Samuel  Jenifer ;  and,  we  do  hereby 
find  and  award,  that  the  sum  of  four  thousand  three  hun- 
dred and  twenty-five  dollars  (being  principal  and  interest), 
is  due  and  owing  to  the  said  plaintiff,  from  the  said  defend- 
ants. And,  we  further  find  that  the  contract  stated  in  said 
petition  is  true,  and  that  said  Jenifer  performed  the  work 
according  to  the  terms  of  said  contract :  that  the  material 
allegations  in  said  petition  are  true,  and  that  a  sufiicient 
amount  of  money  has  been  collected  from  the  tolls  of  said 
road,  as  alleged  in  said  petition,  and  paid  into  the  treasury 
of  the  county,  after  the  payment  of  the  costs  of  repair  of 
the  Lower  River  road,  which  we  find  was  paid  September 
2, 1851,  together  with  all  other  costs  and  necessary  expenses, 
sufficient  to  have  paid  the  said  Jenifer. 
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**  And,  we  order  the  said  defendants  to  pay  the  said  earn  of 
|4,825,  together  with  the  costs  of  this  suit,  as  taxed  by  coart, 
to  the  said  plaintiff. 

*^  Published  as  oar  award,  this  13th  day  of  Angnst,  a«  b. 
1855.  JOSEPH  COOPER, 

Wm.  M.  ROBB." 

Thereupon,  the  plaintiff  moved  for  a  judgment  upon  the 
award  so  rendered,  to  which  the  defendants  interposed  sev- 
eral objections : 

1.  Because  the  award  does  not  state  the  facts  found,  and 
the  conclusions  of  law  separately. 

2.  Because  the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendants,  and  there 
is  nothing  in  the  answer  or  award  which  cures  the  defect. 

3.  The  facts  found  by  the  referees  do  not  warrant  thdr 
decision. 

4.  The  award  is  to  do  an  act  contrary  to  law. 

5.  The  award  shows  upon  its  face,  a  plain  mistake  upon 
the  part  of  the  referees,  as  to  the  law  of  the  case. 

6.  There  is  a  mistake  in  drawing  the  award,  it  does  not 
express  the  intention  of  the  parties* 

The  questions  arising  upon  this  motion  were  reserved  for 
the  consideration  and  decision  of  the  judges  in  general 
term. 

Tilderij  Rairden  ^  Curwen^  for  plaintiff. 

Ferguson^  Long  ^  Bradstreet^  for  defendants. 

Gholson,  J.,  delivered  the  majority  opinion  of  the  court. 

It  appears  from  the  papers  in  this  case,  that  the  county 
commissioners  made  a  contract  with  the  plaintiff,  to  do  cer- 
tain work  on  a  turnpike  road,  known  as  the  extension  of 
the  Lower  River  road.  The  plaintiff  was  to  be  paid  partly 
in  cash,  and  partly  in  bonds.  The  work  was  done,  and  the 
payments,  as  agreed,  were  made.  The  amount  of  bonds 
delivered  was  $3,450,  and  the  plaintiff  claims  that  the  com- 


MAY  TERM,  1858.  193 

Samuel  Jenifer  v.  Commissioners  of  Hamilton  County. 

missioners  agreed,  "  that  the  entire  tolls  and  income  of  the 
said  Lower  River  road  should  be  appropriated  to  the  pay- 
ment and  redemption  of  said  bonds,  so  soon  as  the  then 
existing  debt  due  for  repairs  of  said  road  should  be  paid." 
It  is  not  stated  or  shown  when,  or  how,  by  the  ternjs  of  the 
bonds,  they  were  to  be  paid  or  redeemed.  The  plaintift' 
claims  that  the  debt  referred  to  in  the  agreement,  has  been 
paid,  and  there  is  a  balance  of  tolls  and  income  sufficient  to 
redeem  the  bonds,  and  the  commissioners  having  "neglected 
and  refused  to  appropriate  the  tolls  of  the  Lower  River  road 
to  the  payment  of  said  bonds  and  the  redemption  thereof, 
as  by  the  said  contract  they  were  bound  to  do,"  a  judgment 
is  claimed  for  $3,450,  with  interest. 

Upon  looking  at  the  acts  of  the  general  assembly,  au- 
thorizing the  construction  of  the  Lower  River  road  and  the 
extension  of  the  Lower  River  road,  we  think  it  clearly 
appears  that  those  roads  were  intended  to  be  distinct  works, 
and  that  the  tolls  or  income  of  one  could  not  be  legally 
appropriated  to  the  repair  or  construction  of  the  other. 
Above  all,  there  is  an  express  direction  that  the  county  of 
Hamilton  was  not  to  be  made  liable,  in  any  form,  for  work 
done  in  the  construction  or  repair  of  the  extension  of  the 
Lower  River  road,  on  which  road  the  work  of  the  plaintiff 
was  done.  The  result  is,  that  if  the  commissioners  made  the 
contract  alleged  in  the  petition  of  the  plaintiff,  they  did 
that  for  which  they  not  only  had  no  authority  of  law,  but 
which  appears  to  be  prohibited.  And  if  the  breach  of  such 
a  contract  involves  a  charge  on  the  county  of  Hamilton,  it 
is  indirectly  accomplishing  that  which  the  clear  and  distinct 
enactment  of  the  legislative  authority  says  shall  not  be 
done. 

Had  the  court  been  asked,  upon  the  statements  of  the 
petition,  for  a  judgment  in  money  against  the  commission- 
ers of  Hamilton  county,  the  legal  objections  which  have 
been  suggested  would,  in  our  opinion,  have  been  unanswer- 
able. It  happened,  however,  that  the  parties  submitted  their 
matters  in  difference   in  this  suit  to  arbitration,  with  an 

13 
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agreement  that  the  award  should  be  entered  a9  the  judg- 
ment of  the  court.  The  award  was  made  in  favor  of  the 
*  plaintifi',  and  the  court  is  asked  to  enter  the  award  as  its 
judgment,  and  to  enforce  its  performance,  and  the  only  mode 
suggested  by  which  it  is  to  be  enforced,  is  by  judgment  and 
execution  for  the  amount  found  to  be  due  by  the  award. 

A  preliminary  question  is  presented,  whether  the  award 
is  to  be  considered  as  having*  been  made  under  the  code,  or 
at  common  law  ;  by  referees  appointed  by  the  court,  or  ar- 
bitrators chosen  by  the  parties.  Considered  as  a  reference 
under  the  code,  the  case  would  present  no  difficulty.  It  ap- 
pears that  there  was  a  petition  and  answer,  and  it  must  be 
considered  that  the  issues  arising  on  those  pleadings  were 
referred.  A  report  of  referees,  upon  a  case  in  this  position 
generally  submitted,  can  have  no  greater  efi'ect  than  the 
verdict  of  a  jury.  The  defendant  would  still  have  the  right 
to  insist,  as  an  objection  to  a  judgment,  that  the  case  made 
in  the  petition  gave  no  right  to  recover.  But,  we  think, 
from  the  terms  of  the  agreement  in  this  case  it  is  rather  to 
be  regarded  as  a  common  law  arbitration,  and,  therefore, 
the  authority  of  the  arbitrators  and  umpire  depends  upon 
the  agreement  of  the  parties,  of  which  the  entry  made  in  the 
minutes  of  the  court  is  the  evidence. 

When  there  is  a  matter  of  difierence  between  parties 
which  they  agree  to  refer,  and  thereupon  an  award  is  made, 
the  award  derives  its  force  from,  and  really  is  to  be  consid- 
ered, the  agreement  of  the  parties.  A  court  called  upon  to 
enforce  such  an  award,  is  enforcing  and  carrying  into  effect 
the  agreement  of  the  parties,  and  for  the  reason  that  it  is 
their  agreement. .  If  there  be  no  agreement,  there  can  be 
no  award;  and  the  same  rule  must  apply,  if  what  pur- 
ports to  be  an  agreement  is  illegal  and  void.  Biddell  v. 
Dowse,  6  B.  &  C.  255  ;  13  E.  C.  L.  168. 

The  commissioners  of  Hamilton  county  constitute  a  quasi 
corporation  for  certain  limited  and  defined  purposes.  They 
can  only  sue  and  be  sued  as  to  certain  definite  matters,  and 
their  capacity  in  this  respect  is  to  be  ascertained  by  refer* 
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ence  to  the  matter  involved,  and  not  from  any  general  cor- 
porate entity.  If  the  matter  be  one  as  to  which  the  com- 
missioners, as  a  quasi  corporation  representing  the  county, 
can  do  no  act  or  make  no  contract,  then  as  to  such  a  mat- 
ter there  is  no  capacity  to  sue  or  be  sued.  If  as  to  such  a 
matter  a  suit  be  in  fact  brought,  the  power  of  the  county 
commissioners  can  extend  no  farther  than  to  interpose  the 
objection  that  it  can  not  be  maintained.  And  this  objec- 
tion they  have  no  power  to  waive.  The  mere  fact  that  the 
county  commissioners  have  been  sued  in  reference  to  such  a 
matter  can  give  no  greater  power  to  contract  than  they 
would  otherwise  possess.  As  a  general  proposition  it  may 
be  true  that  a  corporation  being  a  party  to  an  action  in 
court,  may  take  any  step  that  an  individual  can,  under  like 
circumstances,  to  bring  it  to  final  judgment.  5  Howard,  8. 
G.  89.  But  these  must  be  legal  steps  and  such  as  the  law 
recognizes  and  can  control  if  they  exceed  the  legal  capacity 
of  the  party,  independent  of  the  existence  of  the  suit.  For 
there  is  another  general  proposition  equally  true  and  more 
important  in  its  application,  that  you  are  not  to  do  indi- 
rectly what  you  are  prohibited  from  doing  directly.  Quando 
(diquid  prohibetur  fieri  ex  diiecto^  prohibetur  et  per  obliquum. 
When  the  statute  in  express  and  direct  terms  forbids  the 
county  commissioners  from  making  anything  a  charge  on 
the  county,  they  have  no  authority  to  make  a  contract 
which  tends  to  that  result. 

It  is,  therefore,  of  no  moment  to  inquire  whether  the 
award  in  this  case,  is  a  report  of  referees  made  under  the 
direction  of  the  court,  or  is  the  agreement  of  the  parties ;  if 
it  be  tainted  with  illegality,  if  it  really  accomplishes  that 
which  the  law  prohibits,  it  can  not  be  sustained.  A  court 
of  justice  can  not  be  made  the  handmaid  of  illegality,  either 
directly  by  the  aid  of  its  own  instrumentalities,  or  by  sanc- 
tioning and  giving  efiect  to  those  agreed  upon  by  the  par- 
ties. 

When  it  is  shown  that  the  two  roads  are  distinct,  and 
that,  for  work  done  on  the  extension  of  the  Lower  River 
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road,  the  income  of  the  Lower  River  road  is  not  chargea- 
ble, and  a  till  more  when  it  appears  that  any  contract  charg- 
ing the  county  is  prohibited,  the  case  of  the  plaintiff  fails. 
It  does  80  appear  from  the  provisions  of  the  statute  of 
which  we  are  bound  to  take  notice,  and  by  the  statements 
in  the  petition.  A  defective  case  can  not  be  aided  by  the 
verdict  of  a  jury  or  the  report  of  referees.  So  long  as  the 
case  remains  under  the  control  of  the  court,  the  verdict  or 
the  report  may  be  set  aside  as  contrarj'  to  law.  There  is 
power  in  the  court  to  arrest.  If  parties  make  an  illegal 
agreement,  and  in  any  stage  the  aid  of  the  court  is  re- 
quired, it  will  be  withheld.  In  either  way,  therefore,  from 
the  continued  power  of  the  court  to  correct,  or  from  the  want 
of  power  in  the  parties  to  consummate,  the  effort  to  accom- 
plish that  which  the  law  prohibits,  must  fail. 

There  are  minor  objections  to  the  award  in  this  case, 
which  we  have  not  thought  it  necessary  to  notice  particu- 
larly. One  of  these  is  that  the  award  is  not  sufficiently  cer- 
tain and  complete.  In  view  of  the  facts  stated  in  the  peti- 
tion, though  such  is  not  the  prayer,  the  action  is  really  one 
for  specific  relief.  The  plaintiff  was  paid  in  bonds.  These 
he  desires  to  have  redeemed.  He  can  not  expect  to  hold 
the  bonds  and  receive  the  money.  He  is  not  directed  to 
deliver  the  bonds.  Indeed,  they  are  not  identified  by  any 
description,  nor  are  they  filed  with  the  petition.  If  the  ac- 
tion could  be  maintained,  the  proper  relief  would  be  to 
require  the  payment  of  the  bonds  on  delivery.  The  judg- 
ment should  not  be  absolute  but  conditional.  Yet  the 
award  is  absolute  for  the  amount  claimed  with  interest,  and 
the  judgment  ought  properly  to  follow  the  award.  Indeed, 
nothing  is  said  in  the  award  of  the  bonds,  except  so  far  as  it 
is  found  that  the  material  facts  in  the  petition  are  true.  It 
is  found  that  $4,325,  principal  and  interest,  is  due  from  the 
defendants  to  the  plaintiff,  and  this  in  the  conclusion  is 
ordered  to  be  paid.  But  whether  the  interest  was  on  the 
bonds,  or  on  the  original  demand  is  not  stated,  nor  does  it 
anywhere  appear  what  interest  the  bonds  bore. 
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When  it  is  considered  that  from  the  facts  stated  in  the 
petition  and  the  denials  in  the  answer  the  real  issue  be- 
tween the  parties  was,  whether  a  certain  fund  should  be 
applied  in  payment  and  discharcre  of  certain  bonds,  and  not 
whether  there  was  a  general  indebtedness,  it  may  with  some 
propriety  be  claimed  that  the  award  is  not  sufficiently  spe- 
cific. Has  the  plaintiff  the  bonds,  and  the  same  bonds, 
ready  to  deliver  for  cancellation,  when  paid?  Should  not 
this  be  required?  There  maybe  this  ability,  but  it  can 
only  be  made  to  appear  elsewhere  than  in  the  award. 

But  we  do  not  think  it  necessary  to  remark  further  upon 
any  minor  jioints.  We  are  satisfied  that  what  is  sought  to 
be  attempted  in  this  case,  is  an  improper  diversion  of  funds 
from  one  purpose  to  another.  The  mode  in  whicli  it  is  pro- 
posed to  be  accomplished,  is  the  rendition  of  a  judgment 
against  the  county  commissioners,  representing  the  county, 
upon  a  consideration,  for  which  the  law  says  the  county 
shall  rM)t  be  made  liable.  It  is  doublv  illeiral,  and  to  make 
it  successful  would  require  stronger  and  more  conclusive 
steps  than  any  which  have  been  taken  in  this  case. 

In  our  opinion,  therefore,  the  motion  of  the  plaintiff  to 
enter  judgment  upon  the  award,  should  be  overruled. 

Motion   overruled : 

Spencer,  J.,  concurring,  and  Stoker,  J.,  dissenting. 

* 

Stoker,  J.  I  can  not  concur  with  the  opinion  just  pro- 
nounced, as  the  case  is  j^resented. 

The  plaintiff  having  filed  his  petition  and  the  defendants 
their  answer,  it  appears  that  both  parties  agreed,  in  special 
term,  "to  submit  all  matters  in  difference  between  them  in 
the  suit,  to  the  final  determination  and  arbitrament  of  Joseph 
Cooper  and  William  M.  Robb,  mutually  chosen,  one  by  each 
of  the  parties,  the  award  when  completed,  to  be  entered  at 
the  succeeding  term  of  the  court,  and  no  exception  should 
be  taken  to  it  by  either  party." 

After  a  full  hearing  of  the  parties,  the  arbitrators  awarded 
in  favor  of  the  plaintiff",  and  found  there  was  due  to  him 
from  the  defendants  $4,320,     They  further  found  that  the 
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contract,  upon  which  the  plaintiff's  action  was  brought,  had 
been  made,  and  the  work  it  required  to  be  done,  was  com- 
pleted ;  that  a  sufficient  amount  of  money  had  been  collected 
from  the  tolls  of  the  road  and  paid  into  the  county  treasury, 
as  alleged  in  the  petition,  after  deducting  the  cost  of  repairs, 
to  discharge  the  plaintiff"s  claim. 

The  plaintiff*  asks  judgment  upon  the  report ;  the  defend- 
ants deny  his  legal  right  to  claim  it.  The  cause  having  been 
reserved  from  special  term,  we  are  now  to  determine  the 
questions  made  by  the  parties,  whether  the  award  is  obliga- 
tory upon  the  defendants  or  not. 

It  is  alleged  first,  that  no  sufficient  cause  of  action  is  set 
forth  in  the  petition,  and  we  have  now  the  power  to  hold, 
as  we  might  well  do  after  verdict,  that  the  judgment  of  the 
arbitrators  shall  be  arrested,  on  the  ground  that  as  no  legal 
claim  for  a  recovery  is  set  forth  in  the  pleadings,  none 
can  be  said  to  have  been  submitted  by  the  parties.  In  other 
words,  that  the  arbitrators  were  precluded  from  giving* their 
construction  as  to  the  rights  and  liabilities  of  those  who  had 
constituted  men  of  their  own  selection  the  judges  of  the  law 
as  well  as  of  the  facts. 

I  have  always  supposed  that  the  consent  of  parties  liti- 
gant, expressed  upon  the  record,  withdrew  the  decision  of 
the  questions  in  controversy  from  the  court,  before  whom  they 
were  pending,  and  referring  their  determination  to  another 
tribunal,  was  a  waiver  of  all  exception  to  the  mode  iir  which 
the  right  of  action  was  alleged,  and  superseded  the  necessity 
of  stating  the  cause  of  action  at  all,  leaving  to  the  subsequent 
testimony  either  to  establish  or  defeat  the  relative  claim 
of  the  parties.  Hence  it  is,  whenever  judgment  is  ren- 
dered upon  an  award,  the  allegations  of  the  plaintiff*  and 
defendant,  as  set  forth  in  the  petition  or  plea,  are  never 
permitted  to  control  the  judgment  of  the  arbitrators  or  to 
affect  its  validity  upon  legal  principles.  In  Forseth  v.  ShaWy 
10  Mass.  253,  after  an  award  had  been  filed  and  judgment 
rendered,  it  was  sought  to  set  it  aside,  on  error,  ou  the 
ground  that  no  sufficient  cause  of  action  was  alleged  in  the 
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declaratioD.  Judge  Sewall  said :  "This  judgment  was  ren- 
dered upon  an  award  and  report  of  referees  deriving  their 
authority  from  a  rule  of  court,  entered  of  record,  and  made 
a  part  of  the  proceedings  by  virtue  of  the  agreement  and 
consent  of  the  parties.  Such  an  agreement  operates  as  a 
waiver  of  all  exceptions  to  the  forms  of  process ;  or  it  may 
be  considered  as  a  releasee  of  errors,  or  as  an  estoppel  against 
any  assignment  of  errors  in  the  proceedings  antenor  to  the 
rule,  mutually  consented  to  by  the  parties,  each  with  the 
other."  The  same  doctrine  is  affirmed  in  4  Pick.  455,  Coffin 
V.  Cottle^  when  the  court  held :  "  Under  the  rule  of  reference, 
the  particular  form  of  the  counts,  whether  good  or  not  at 
law,  or  whether  rightly  joined,  is  wholly  immaterial." 
'     And  so  in  Orlady  v.  McNanaray  9  Watts,  192. 

We  can  not  then,  I  think,  refuse  to  confirm  the  award  on 
this  ground. 

Secondly.  It  is  contended  that  no  legal  liability  against 
the  county  commissioners  existed,  when  the  action  was 
brought,  or  when  the  award  was  made,  and  neither  can, 
therefore,  be  sustained. 

This  proposition  directly  involves  the  power  of  the  arbi- 
trators under  the  submission  ;  how  far  did  it  extend,  and 
upon  what  questions  were  they  authorized  to  pass  ? 

It  must  be  admitted  that  the  determinations  of  arbitrators 
are  regarded  with  great  favor  by  the  courts;  every  intend- 
ment that  can  properly  arise,  will  be  made  to  uphold  them. 
When  parties  have  selected  their  own  judges,  and  volunta- 
rily invested  them  with  plenary  power  to  decide  any  contro- 
versy, it  is  but  just  to  suppose  the  capacity  and  integrity  of 
the  tribunal,  thus  created,  was  satisfactory  to  the  parties, 
that  they  were  willing  to  confide  to  their  judgment  what 
would  otherwise  have  devolved  upon  the  courte  to  deter- 
mine. The  supervision,  therefore,  of  the  proceedings  con- 
nected with  the  award,  as  well  as  the  award  itself,  ought 
not,  and  it  is  believed,  is  not  in  modern  times  ever  claimed, 
unless  the  misconduct  of  the  arbitrators  demands  the  inter- 
vention of  the  courts;  error  in  deciding  what  the  law  is,  or 
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how  it  shall  be  applied,  does  not  furnish  the  ground  of  ex- 
ception to  the  judgment  of  the  arbitrators;  they  may  have 
departed  far  from  established  principles,  given  a  new  con- 
struction to  private  right,  or  allowed  indemnity  where  none 
would  have  been  given  by  the  act  of  a  judicial  tribunal.  Still 
the  answer  is,  to  those  who  seek  to  impugn  the  award,  you 
have  been  hoard  before  your  own  tribunal,  and  unless  you  can 
challenge  the  conduct  of  your  judges,  as  fraudulent  or  un- 
authorized by  the  submission,  you  are  precluded.  Thus  in 
4  N.  H.  358,  Greenough  v.  Rolfe^  the  court  say,  "If  the 
referees  take  upon  themselves  the  whole  responsibility,  and 
decide  a  question  of  law  otherwise  than  the  court  would  have 
done,  this  is  no  good  reason  for  setting  aside  the  report.  So 
if  they  choose  to  disregard  the  law,  and  decide  according  to 
what  they  tiiink  to  be  the  equity  and  good  conscience  of  the 
case,  the  report  is  not  for  this  cause  to  be  rejected."  In 
Walker  v.  Sanborn,  8  Greenleaf,  288,  it  was  held,  "  If  a  party 
defendant  having  a  good  defense  at  law,  agreed  to  submit 
the  action  to  the  determination  of  referees,  in  the  usual  form, 
he  is  considered,  in  the  absence  of  all  evidence  to  the  con- 
trary, as  referring  all  questions,  as  well  of  law  as  of  fact,  to 
their  judgment;  and  if,  therefore,  their  decision  be  against 
him,  it  is  no  ground  for  the  rejection  of  the  award  that  it  is 
against  law;"  for,  say  the  court,  "  the  defendant  must  be  con- 
sidered to  have  elected  his  tribunal  for  the  very  purpose  of 
having  the  cause  honestly  and  impartially  decided  on  its 
merits,  and  according  to  those  principles  which  that  tribunal 
should  consider  reasonable  and  just." 

The  same  doctrine  is  found  in  Kleine  v.  Caiara,  2  Gall.  61 ; 
it  is  also  fully  affirmed  in  Jones  v.  Boston  Mill  Cor.,  6  Pick. 
156  ;  and  in  the  late  case  of  Hodgkinson  v.  Fernie,  C.  B.  Rep. 
3  J.  Scott,  189. 

In  7  Ohio,  113,  Ormsby's  adm^rs  v.  Bakewell  et  aL,  it  is 
said,  "Persons  have  a  right  to  refer  their  controversies  to 
arbitration  on  such  terms  as  they  can  agree  upon.  By  a 
reference,  such  as  is  made  in  this  case,  the  arbitrators  are 
authorized  by  the  parties,  finally  to  settle  their  controversy, 
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and  they  are  necessarily  anthorized  to  determine  on  all  the 
incidental  questions,  whether  of  law  or  fact,  that  may  arise, 
in  the  investigation  of  the  case.  Whenever  a  court  is 
given  jurisdiction  of  a  cause,  with  it  is  impliedly  given 
the  right  to  do  all  things,  and  to  decide  all  questions,  neces- 
sary to  the  right  and  just  determination  of  that  cause.  The 
proceedings  of  such  judges  ought  to  be  favorably  viewed  by 
the  courts,  and  should  not  be  disturbed  unless  it  is  made 
clearly  to  appear  that  they  have  not  regarded  the  princi{)le8 
of  natural  justice,  in  hearing  the  parties,  or  giving  them  an 
opportunity  of  being  heard ;  or  that  they  were  partial,  or  cor- 
rupt, or  were  imposed  on  by  fraud,  or  that  they  have  made 
a  plain  mistake  in  carrying  out  the  principles  they  had 
settled." 

I  conclude,  then,  that  whether  the  plaintiff  had  a  right  of 
action  or  not,  the  question  has  been  determined  by  the  arbi- 
trators, and  their  opinion  is  final. 

It  is  said,  however,  the  defendants  were  not  authorized  by 
the  statute  defining  their  duties,  to  impose  such  a  liability 
npon  the  county  as  is  found  to  exist  by  the  award  ;  and  if 
their  act  could  not  create  the  obligation,  the  judgment  of 
the  arbitrators  was  equally  restricted.  This  proposition,  it 
seems  to  me,  assumes  that  the  very  question  already  dis- 
cussed, has  not  been  legally  resolved.  If  the  ground  upon 
which  I  have  rested  it,  is  not  tenable,  then  it  follows  clearly, 
the  plaintifi^^  has  not  made  out.  a  case  for  our  inteference ; 
but  if  it  is  true,  that  the  finding  of  the  arbitrators  forecloses 
any  inquiry  as  to  the  law  they  have  affirmed,  then  the  na- 
ture of  the  right  determined,  does  not  afl^ect  the  argument. 
If  the  award  is  final  for  one  purpose,  it  is  for  all  purposes; 
and  whether  the  cause  of  action  did  not  exist,  or  was  really 
valid  in  law,  to  ray  apprehension,  was  an  immaterial 
inquiry. 

A  claim  is  asserted  against  a  public  incorporation  ;  it  is  de- 
nied by  those  who  take  charge  of  its  interests ;  the  litigation 
directly  involves  the  power  of  the  commissioners  to  bind  the 
body  they  represent,  as  well  as  the  right  of  a  third  party  to 
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enforce  the  alleged  obligation ;  the  question  is  one,  it  may 
be  said,  that  admits  of  no  legal  doubt  in  the  mind  of  the 
judge,  and  as  to  which  the  law  is  settled  beyond  cavil ;  still, 
if  the  arbitrators,  who  are  constituted  the  court  of  the  parties 
in  controversy,  with  the  power  to  decide  the  law  and  the 
fact,  it  must  follow  that  the  exposition  of  the  law,  and  their 
opinion  of  the  facts,  should  be  regarded  as  extending  to  the 
whole  subject  in  dispute,  not  merely  the  acts  done  by  the 
commissioners,  but  their  power  to  do  them. 

There  is  a  very  significant  sentence  in  the  order  of  submis- 
sion, between  these  parties ;  it  is  this:  "  After  the  purpose  of 
the  reference  is  stated,  it  is  said,  that  when  the  judgment  of 
the  arbitrators  is  reported  to  the  cowrt,  no  exception  shall  be 
taken  to  it."  This  release  of  error  must  have  been  intended  to 
mean'something  more  than  a  formal  surrender  of  technical 
exceptions  to  any  supposed  want  of  conformity  between  the 
award  and  the  submission  ;  and  we  can  not  give  it  any  other 
interpretation  than  that  which  concludes  the  parties,  for 
every  practical  purpose,  connected  with  the  subject  in 
dispute. 

If,  then,  the  commissioners  had  the  power  to  consent  to 
arbitrate,  any  and  every  question  which  may  arise  in  the 
course  of  their  official  duties,  and  that  they  have,  I  entertain 
no  doubt.  Is  the  present  case  an  exception  to  the  general  rule? 
If  it  is  not,  then  the  submission  was  authorized,  and  the 
subsequent  award  must  bind  all  concerned.  Why  it  is  not, 
I  am  at  a  loss  to  understand.  On  no  just  application  of  the 
principle,  do  I  perceive,  that  any  distinction  between  the 
cases  can  be  sustained. 

I  do  not  feel  any  difficulty  in  placing  the  county  commis- 
sioners in  the  same  position  as  any  other  public  agents. 
While  they  act  for  the  public,  they  may  just  as  properly 
impose  a  duty  or  a  burden  on  that  public,  to  be  performed 
or  bourne,  as  the  servants  of  any  other  corporate  body.  As 
they  can  contract  debts  for  their  principal,  and  bind  her  to 
their  payment,  it  would  seem  to  follow  that  the  consequence 
of  their  acts,  omitted  or  committed,  in  the  discharge  of  their 
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functionB,  should  be  visited  upon  the  body  they  represent. 
I  know  that  it  has  been  determined  by  our  supreme  court, 
in  a  late  case,  that  the  liability  of  the  county  will  be  greatly 
restricted,  but  of  the  reason  of  the  judgment  and  the  extent 
to  which  it  goes,  I  am  not  advised.  The  question  must  be 
discussed,  and  will  be,  until  it  is  thoroughly  understood,  and 
the  true  relation  of  the  county  to  her  citizens  be  fully  vin- 
dicated. 

It  is  further  said,  it  will  be  impossible  to  render  such  a 
judgment  upon  the  award,  as  will  give  the  plaintift'the  ben- 
efit of  the  funds  in  the  county  treasury. 

We  may  decree  wha^ever  we  are  satisfied  is  just  to  be 
done,  if  the  validity  of  the  award  is  settled.  If  we  find 
there  is  a  fund  which  should  be  charged  with  the  payment 
of  this  award,  we  can  so  order ;  or  we  may  lay  the  founda- 
tion by  our  action,  for  the  writ  of  mandamus,  which  may 
well  issue,  if  it  is  judicially  determined  that  the  county 
ought  to  discharge  the  award. 

I  conclude,  then,  that  the  plaintiflF  has  a  right  to  the 
decree  of  this  court  to  enforce  his  award. 


John  Lowden  v.  The  City  op  Cincinnati. 

(No.  7,931.) 

1.  An  ordinance  to  grade  or  pave  a  public  street  and  providing  that  "a 
special  tax  be  assessed  and  collected  from  the  owners  of  real  estate  abut- 
ting, etc.,  according  to  the  ordinances  in  such  case  made  and  provided,"  is 
sufficient  to  authorize  an  assessment  against  the  real  estate,  where  the  gen- 
eral ordinances  in  force  at  the  time  require  a  demand  for  the  assessment 
first  to  be  made  on  the  owners  and  secondly,  in  default  of  payment,  a 
seizure  and  sale  of  the  real  estate. 

2.  If  the  city  fails  to  give  the  contractor  an  assessment,  she  is  liable  to  an 
action ;  but  reasonable  time  is  allowed  for  the  issue  of  an  assessment  after 
the  completion  of  the  public  work. 
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Special  Term. — Action  by  a  street  contractor  to  recover 
in  damages  the  value  of  work  and  labor  in  grading  High 
street,  from  Parsons  street  to  Springhill  avenue,  for  causes 
alleged. 

Ist.  That  the  city  council  could  not  issue  a  valid  assess- 
ment. 

2d.  That  the  city  council  had  failed  to  issue  any  assess- 
ment. 

The  municipal  act  of  March  16th,  A.  D.,  1839,  (city  or- 
dinances, 1850,  p.  38)  empowered  the  city  council,  either 
with  or  without  petition  of  the  property  owners,  to  grade, 
pave,  etc.,  any  street,  lane,  etc.,  or  any  part  thereof  and  to 
levy  and  collect  a  special  tax  for  defraying  the  costs  and  ex- 
penses of  the  same  by  an  equal  assessment  on  the  feet  front 
bounding  the  improvement. 

On  the  2l8t  June,  1843,  the  city  council  of  Cincinnati 
passed  an  ordinance  directing  the  grading  of  High  street, 
from  Parsons  street  to  Springhill  Avenue,  and  that  a  "  special 
tax  be  assessed  and  collected  from  the  owners  of  real  estate 
abutting  and  abounding  thereon,  to  defray  the  expense  of 
the  same,  according  to  the  ordinances  in  such  case  made  and 
provided."  On  the  10th  July,  1843,  a  contract  was  entered 
into  between  the  plain  lift'  and  the  city,  by  which  the  plain- 
tiff' agreed  to  do  the  work  required  by  the  ordinance  within 
the  space  of  two  years  from  the  date  of  the  contract.  He  was 
to  be  paid  upon  the  survey  and  estimate  of  the  city  sur- 
veyor, for  excavating  and  grading,  eighteen  cents  per  cubic 
yard.  But  it  was  provided  in  the  contract  that  the  city 
should  not  be  called  on  for  any  money  due  by  virtue  of  the 
contract,  until  it  was  first  demanded  from  the  persons 
chargeable  therewith,  under  an  assessment  to  be  made  for 
that  purpose.  If  he  failed  thus  to  obtain  payment  of  his 
claim,  he  was  to  prosecute  the  same,  if  necessary,  to  final 
judgment,  in  the  name  of  the  city.  If  the  decision  was  in 
favor  of  the  city,  he  was  to  be  paid  out  of  the  proceeds  when 
collected ;  if  against  the  city,  then  the  amount  was  to  be 
paid  by  the  city  without  further  delaj'. 
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The  work  was  not  completed  within  the  time  limited. 
Upon  application,  the  time  was  changed  by  three  different 
resolutions  of  the  city  council,  until  the  2l8t  July,  1848. 
The  work  was  not  completed  at  that  time,  and  appeared  to 
have  been  abandoned  until  May,  1853,  when  it  was  recom- 
menced, and  was  continued  from  year  to  year  until  the  20th 
October,  1857,  on  which  day  a  certificate  was  obtained  from 
one  of  the  city  commissioners,  that  it  had  been  completed. 
This  certificate,  when  first  given,  stated  that  the  work  was 
dontf  in  a  workman-like  manner,  striking  out  the  words  in 
the  printed  form,  "  according  to  contract."  These  words 
were  afterward  put  in  a  new  certificate,  given  after  this  suit 
was  commenced.  The  delay  arose  from  the  circumstance 
that  the  contract  had  been  mislaid,  and  was  not  found  until 
about  the  time  the  suit  was  brousjht. 

It  appeared  that,  in  fact,  the  work  was  finished  in  Septem- 
ber or  October,  1857,  and  had  been  completed,  except  in  one 
place,  sometime  before,  the  delay  having  been  occasioned  by 
the  necessity  of  a  wall  on  one  side  of  the  street,  to  prevent 
its  sliding.  This  wall,  on  a  representation  of  its  necessity, 
was  built  under  the  order  of  the  city,  in  the  years  1856- 
1857 — whether  with  an  express  view  to  the  completion  of 
the  contract,  or  to  protect  the  street  below,  did  not  appear. 
No  copy  of  the  proceedings  on  the  subject  was  furnished  by 
either  party. 

No  application  to  the  city  council,  to  be  allowed  to  re- 
commence the  work  in  1853,  was  shown,  nor  any  proceed- 
ing of  the  council  produced,  having  reference  to  the  contract 
or  work  prior  to  the  time  of  its  completion.  It  wds  proved 
that,  in  1853,  on  request  of  Roger  McHugh,  sub-contractor 
under  Lowden,  the  city  engineer  furnished  stakes  and  meas- 
urements, which  would  show  how  the  grading  was  to  be 
done ;  and,  it  was  stated,  that  officers  of  the  city,  having 
charge  of  such  works,  were  cognizant  of  the  progress  of 
this  work. 

It  appeared  that  the  sub-contractor  had,  previous  to  his 
commencing  the  excavation,  made  a  contract  with  the  Little 
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Miami  Railroad  Company,  by  which  he  was  to  receive 
twenty-eight  cents  per  cubic  yard,  for  earth  delivered ;  and 
that  he  commenced  this  work  to  fulfill  that  contract.  He 
was  to  be  allowed,  by  plaintift',  the  eighteen  cents  per  yard 
for  the  amount  he  excavated,  when  recovered  under  the  con- 
tract with  the  city. 

No  direct  application  was  made  to  the  city  council  for  an 
assessment ;  but  the  matter  was  reported  to  the  city  council 
from  the  board  of  city  improvements,  on  the  28th  October, 
1857,  with  an  assessing  ordinance.  A  communication  was, 
at  the  same  time,  presented  from  the  sub-contractor,  claim- 
ing an  interest  in  the  assessment,  and  requiring  that  he  should 
be  protected.  The  matter  was  then  referred  to  a  committee. 
On  the  25th  November,  1857,  the  assessing  ordinance  was 
reported  back,  and  was  again  referred.  The  reference  was 
to  the  committee  on  law  and  the  city  solicitor.  On  the  23d 
December,  1857,  a  new  assessing  ordinance  was  reported, 
with  the  amended  certificate  of  the  city  commissioner,  from 
the  committee  on  law,  and  this  new  ordinance  was  referred 
to  the  committee  on  public  improvements. 

In  the  meantime,  on  the  21st  December,  1857,  the  plain- 
tiflF  commenced  the  present  action. 

Ketchum  ^  Headington^  Taft  ^  Perry ^  for  plain tiflf. 

Sart  ^  Disney y  for  defendant. 

Qholson,  J.  The  petition  alleges,  as  reasons  why  no  pro- 
ceedings were  taken  against  the  owners  of  real  estate,  as  re- 
quired by  the  condition  in  the  contract — Ist.  That  the  city 
council  have  refused  to  make  an  assessment,  without  which 
the  plaintiff  could  not  proceed  against  the  owners  of  real  es- 
tate. 2d.  The  original  ordinance  was  illegal  and  void,  and 
the  city  had  no  power  to  make  any  assessment,  having  ille- 
gally commenced  the  proceeding.  Upon  these  points,  by  an 
answer  of  the  city,  issue  is  taken.     The  omission  to  de- 
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inand  payment,  as  required,  is  set  up  as  a  bar  to  the  plain- 
tiff's recovery. 

The  first  question  which  it  is  proper  to  consider  in  this 
case,  is  as  to  the  validity  of  the  ordinance  passed  on  2l8t 
June,  1843,  in  pursuance  of  which  the  contract  was  made. 
It  is  claimed  that  this  ordinance  is  to  be  construed  as  impos- 
ing a  tax  on  the  owners  of  real  estate  personally,  and  to  be 
collected  not  as  a  charge  on  their  real  property,  but  as  a 
charge  on  them  individually.  The  same  rules  of  construc- 
tion are  to  be  applied  in  ascertaining  the  meaning  of  an  or- 
dinance of  the  city,  as  would  govern  in  reference  to  any 
other  code  of  laws.  When  it  is  said  that  a  special  tax  is  to 
be  assessed  and  collected  from  owners  of  real  estate,  accord- 
ing to  the  ordinances  in  such  case  made  and  provided,  we 
must  refer  to  those  ordinances  to  ascertain  the  meaning  of 
any  expression  about  which  a  doubt  may  arise.  All  laws 
m />an  Tna^ma,  should  properly  be  examined,  whether  re- 
ferred to  or  not,  and  much  more  when  there  is  an  express 
reference.  By  reference  to  the  city  ordinances,  one  will  be 
found  in  force  on  the  day  the  ordinance  in  question  was 
passed,  entitled  "  An  ordinance  to  provide  for  levying  and 
collecting  special  taxes  for  improving  the  pavements,  streets, 
etc.,  passed  May  29th,  A.  D.  1839.  This,  undoubtedly,  must 
be  one  of  the  ordinances  referred  to ;  and  in  its  4th  section 
will  be  found  the  proceedings  to  enforce  the  payment  of  a 
special  tax  from  the  owners  of  real  estate.  These  proceed- 
ings are,  first,  a  demand  on  the  owners  for  the  amount  as- 
sessed ;  and,  second,  on  their  refusal  to  pay,  a  warrant  to  the 
proper  officer  of  the  city  for  the  seizure  and  sale  of  the  real 
estate,  giving  a  right  of  redemption  within  a  specified  time. 
It  is  not  true,  therefore,  upon  a  fair  and  reasonable  con- 
struction of  the  ordinance  of  the  21st  June,  1843,  that  it  ex- 
ceeds the  power  of  the  city  council  in  the  respect  claimed, 
and  the  objection  made  must  fail. 

It  would,  undoubtedly,  be  a  valid  and  sufficient  excuse 
for  not  making  the  demand  on  the  owners  of  real  estate, 
provided  by  the  contract,  that  the  city  council  refused  to 
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give  an  assessment,  and  thereby  put  it  out  of  the  power  of 
the  contractor  to  comply  with  the  condition.  In  point  of 
fact,  then,  as  shown  by  the  evidence,  has  the  city  council  so 
refused  ?  No  direct  refusal  has  been  shown  from  the  records 
of  the  city.  A  proposition  to  make  the  assessment  has  been 
introduced  in  the  ordinary  mode,  and  from  all  that  appear,  is 
still  pending  and  undetermined.  Has  there  been  such  un- 
reasonable delay  and  neglect  as  to  amount  to  a  refusal  ? 
Even  if  this  could  be  claimed  in  an  ordinary  case,  certainly, 
it  would  appear  the  circumstances  of  this  case  forbid  any 
such  conclusion. 

The  plaintiff,  in  July,  1843,  undertook  a  job  of  work  to 
be  completed  wit'hin  two  years.  At  his  request,  the  time 
was  extended  for  nearly  three  years  longer.  It  was  then  left 
unfinished,  and  no  effort  to  complete  it  made  for  nearly  five 
years.  It  is  then  assigned  for  completion  to  another  person, 
who,  apparently,  from  the  evidence,  undertakes  it  as  incident 
to  another  contract  which  he  had  made.  It  progresses  for  sev- 
eral years  longer,  and,  finally,  a  certificate  of  its  completion 
is  submitted  to  the  council,  more  than  fourteen  years  after 
the  contract  had  been  entered  into.  Even  admitting  that 
there  may  have  been  circumstances  accounting  for,  and  ex- 
plaining, to  some  extent,  this  unprecedented  delay,  surely, 
the  city  council  was  entitled  to  ask  something  more  than  the 
ordinary  time  for  the  transaction  of  such  business,  to  inquire 
into  those  circumstances.  It  may  be  that  it  was  their  duty, 
notwithstanding  the  delay  and  neglect  of  the  contractor,  to 
issue  the  assessment.  It  may  be  that  it  was  not;  but  they 
were  entitled  to  a  reasonable  time  to  make  the  necessary  in- 
quiries, and  become  informed  of  all  the  circumstances.  The 
plaintiff,  certainly,  is  not  in  a  position  to  conaplain  of  delay, 
unless  clearly  unreasonable. 

There  are,  also,  in  the  case  circumstances  explaining  the 
delay  on  the  part  of  the  city  council,  in  acting  upon  the  pro- 
position to  make  an  assessment.  When  the  ordinance  was 
first  introduced  there  was  a  petition  in  the  nature  of  an  in- 
tervening claim  on  the  part  of  the  sub- contractor.    Again, 
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there  was  no  regular  and  formal  certificate  that  the  work 
had  been  done  according  to  contract.  This  certificate,  in 
fact,  was  not  procured  and  supplied  until  after  this  suit  was 
commenced.  It  may  be  that  the  delay,  in  this  respect,  was 
occasioned  by  the  fact  that  the  contract  had  been  mislaid. 
This  might  well  happen  in  the  long  lapse  of  time  that  the 
completion  of  the  contract  had  been  delayed,  and,  as  before 
observed,  it  is  not  for  the  plaintiff  to  urge  others  to  extraor- 
dinary diligence.  A  delay  of  several  months,  might  well 
have  been  allowed  to  find  the  written  contract,  and  ascertain 
whether  its  terms  had  been  complied  with,  when  a  period  of 
nine  years,  in  addition  to  those  allowed,  had  been  taken 
for  its  completion. 

I  do  not  intend  to  decide  what  might  be  the  rights  of  the 
plaintifiT,  in  the  event  the  city  council  had  distinctly  refused 
an  assessment.  The  decision  of  that  question  will  involve 
considerations  to  which  I  have  not  adverted,  and,  particu- 
larly, one  transaction  as  to  which  the  information  before  us 
is  quite  meager ;  I  allude  to  the  recent  building  oif  a  wall  by 
the  city,  which,  it  is  said,  was  to  enable  the  plaintiff  to  oom^* 
plete  the  work  under  the  contract.  Still  less  is  it  for  me  to 
decide,  as  to  the  duty  of  the  city  council  to  make  an  assess-  . 
ment  under  all  the  circumstances  of  this  case.  That  is  a 
matter  tor  the  judgment  and  discretion  of  the  city  council. 
I  do,  however,  decide  that,  in  the  attitude  in  which  the  case 
is  now  presented,  the  plaintiff  has  not  satisfied  me  that  there 
has  been  either  a  refusal  or  any  neglect  which  would 
amount  to  a  refusal  on  the  part  of  the  city  council,  to  make 
an  assessment.  The  plaintiff,  therefore,  from  all  that  appears 
in  this  case,  has  not  been  prevented  by  the  defendant  from 
complying  with  the  condition  in  his  contract,  and,  therefore, 
can  not  recover. 

Jadgment  for  defendant. 
14 
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Sahubl  Jupds  Sons  &  Co.  v.  S.  B.  Dean  &  Co. 

(No.  8,667.) 

In  a  Buit  upon  a  foreign  Judgment,  the  record  »  matter  of  evidence,  and 
ahould  not  be  attached  to  the  petition. 

Special  Term. — Ou  demurrer  to  petition.  A  suit  on  a 
judgment  rendered  in  New  York.  Dean  &  Co.  demurred, 
because  the  petition  did  not  contain  a  transcript  of  the 
judgment  record. 

CoUins  ^  HerroUy  for  plaintiff. 

Banneyy  Backus  $  NoblCy  for  defendants. 

Storer,  J.  The  petition  contains  substantially  all  that 
would  have  been  required  in  a  declaration  before  the  code ; 
and  since,  the  code  excludes  from  the  petition  all  mere  matters 
of  evidence,  and  a  transcript  from  the  record,  is  evidence 
merely,  the  court  would  be  compelled  to  order  it  to  be 
stricken  out,  if  it  were  included  in  or  attached  as  an  exhibit 
to  the  petition.  If  defendant  wishes  to  see  the  record,  it  is 
public  property,  and  equally  open  to  him  with  plaintiif. 

Demurrer  overruled  and  leave  to  answer. 


Wm.  Rbsob  v.  MoEbnzis,  Sterbett  &  Co. 

(Ko.  8,408.) 

In  certain  cases  where,  on  payment  of  money,  a  right  of  subrogation 
exists,  the  defendant,  when  sued  for  the  recovery  of  such  money,  may, 
by  cross  petition,  bring  in  as  defendants  those  against  whom  a  cause  of 
action  would  arise,  in  hb  favor,  to  enforce  the  repayment  of  such  debt. 


MAY  TERM,  1868.  211 

Wm.  Besor  o.  McKoDzie,  Sterrett  &  Co. 

Special  Term. — On  demurrer  to  cross  petition  making 
new  defendants. 

In  this  case  the  plaintiff  sues  on  a  promissory  note  against 
defendants,  McKenzie,  Sterrett,  Keys  &  Maltby.  The  three 
last  defendants  filed  their  answer  in  the  nature  of  a  cross  bill, 
and  set  up  that  all  the  defendants  were  formerly  partners 
in  the  business  of  a  sugar  refinery ;  that  this  note  was  given  to 
plaintiff  as  part  of  purchase  money  for  partnership  property, 
and  was  secured  by  a  mortgage  executed  by  all  of  them  to 
the  plaintiff;  that  the  partnership  had  been  dissolved,  and 
the  interest  of  the  three  last  defendants,  by  contract,  had 
been  transferred,  and  McKenzie  had  become  responsible  to 
pay  this  note,  and  others  still  due ;  that  McKenzie,  Brashears, 
Kilbreth  and  Stettinius  now  compose  a  new  partnership, 
as  Kilbreth,  McKenzie  &  Co.,  carrying  on  the  same  busi- 
ness, the  three  last  of  whom  had  assumed,  with  said 
McKenzie,  to  pay  this  note  and  others  not  yet  due,  all  of 
which  were  secured  by  mortgage.  The  last  four  defendants 
were  asked  to  be  made  defendants  to  the  cross  bill,  that 
Keys,  Maltby  &  Sterrett  might  be  protected.  To  this  answer- 
and  cross  bill,  the  parties  sought  to  be  made  defendants,  de- 
mur, on  the  ground  that  they  were  improperly  made  parties^ 

Jones  ^  Bumetj  for  plaintiff. 

King  ^  Thompson,  for  Keys,  Sterrett  &  Maltby^ 

SaineSy  Todd  and  JjytlCy  for  Kilbreth,  McKenaie^  tb  Co»     ' 

Stoker,  J.  Those  of  the  defendants  who  are  the  makers 
of  the  note,  declared,  as  set  up  in  their  answer,. that  McKen- 
zie, their  co-defendant,  is  bound  in  equity  to  protect  them 
from  its  payment,  having,  as  they  assert,  aesiimedy  on  a 
dissolution  of  the  partnership,  of  which  they  were  all 
members,  to  discharge  all  the  debts  of  the  firm,  especially 
this,  note,  which  is  secured  by  mortgage  upon  the  property 
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where  their  haeinesB  was  carried  on,  and  being  part  of  the 
original  purchase  money  thereof. 

They,  therefore,  ask  that  he  may  be  compelled  to  comply 
with  his  agreement,  and  the  premises  mortgaged  be  charged 
with  the  payment  of  the  debt  in  controversy. 

After  the  dissolution  it  appears,  McKenzie  formed  a  new 
partnership,  with  Feff  &  Kilbreth,  and  the  former  having 
deceased,  his  interest  is  now  owned  by  Brashears  &  Stet- 
tiniuSj  who,  it  is  alleged,  have  assumed  to  discharge  the 
debt  for  which  McKenzie  is  liable. 

Those  parties  are  all  made  defendants  to  the  answer  of 
Sterrett,  Mai  thy  &  Keys,  which  is  in  the  nature  of  a  cross  bill 
with  the  proper  prayer  for  relief.  ^ 

Kilbreth,  McKenzie  &  Co.  now  demur. 

The  cause  is  stated  to  be  that  they  can  not  be  required  to 
answer  in  this  controversy. 

We  can  see  no  other  ground,  on  which  such  a  claim  can 
be  made,  than  the  misjoinder  of  parties. 

It  is  very  clear,  the  several  parties,  made  defendants  to  the 
answer,  are  liable  to  keep  Sterrett,  Maltby  &  Keys  harmless 
from  the  payment  of  these  notes ;  and  whenever  the  latter 
have  paid  them  or  either  of  them,  they  may  bring  their  ac- 
tion, and  subject  the  mortgaged  property  to  discharge  the 
debt,  working  out  their  equity  through  Resofs  mortgage. 

As  they  are,  inter  se^  the  sureties  of  McKenzie,  who 
became  the  owner  of  the  property  by  their  release,  they  are 
entitled  to  be  subrogated  to  all  the  rights  of  Resor,  and  may 
well  maintain  their  remedy  for  appropriate  relief. 

In  this  proceeding,  they  ask  no  more  than  they  would  be 
entitled  to  claim  in  another  suit  or  proceeding,  which  would 
include  the  joinder  of  all  the  former  parties,  and  create  addi- 
tional costs,  without  affording  any  advantage  to  either  of 
these  defendants,  either  in  making  their  defense,  if  they  have 
any,  or  in  the  settlement  of  their  several  rights. 

The  plaintiff  makes  no  objection  to  the  joinder  of  new 
defendants,  and  he  could  not  with  any  propriety,  as  the 
answer  ^ta&ds.    If  he  had  filed  his  petition  to  foreclose  his 
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mortgage,  all  the  parties- now  before  the  court,  muet  have 
been  made  defendanta,  and  the  same  result  will  be  practi* 
cally  obtained  by  the  cross  bill. 

We  can  see  no  impropriety  in  the  joinder  of  the  defend- 
ants who  have  demurred,  and  we  overrule  the  demurrer,  and 
give  leave  to  answer. 

Demurrer  overruled. 


Jas.  M.  THOifPSON  r.  A.  B.  McManaha  et  al. 

(No.  7,680.) 

1.  If  the  terms  of  sale  are  not  complied  with  by  a  purchaser  at  sheriff's 
sale,  it  is  the  duty  of  the  sheriff  to  ignore  the  bid  and  immediately  re- 
offer  the  property  for  sale. 

2.  If,  by  an  agreement  of  parties,  the  purchaser  is  allowed  time  to  eom« 
ply  with  the  terms  of  sale,  and  that  in  case  of  his  failure  the  next  high- 
est bidder  may  take  the  property ;  upon  such  a  return  of  facts  the  sheriff 
can  neither  disregard  the  sale  nor  return  the  next  highef^t  bidder  as  pur- 
chaser. 

3.  A  purchaser  may  assign  his  bid,  but  a  sale  can  be  made  only  to  the 
highest  and  best  bidder. 

Special  Term. — On  motion  to  set  aside  a  sheriff's  sale.  At 
the  January  term,  a.  b.  1858,  the  plaintiff  obtained  a  decree 
of  foreclosure  and  sale  of  certain  leasehold  premises  in  the 
cily  of  Cincinnati.  The  property  was  appraised  at  f  900,  and 
the  sheriff  makes  his  return  that  the  property  *^  was  struck 
off  and  sold  to  Joseph  Temple  for  the  sum  of  f  860,  it  being 
more  than  two-thirds  of  the  appraised  value  of  said  lot  or 
parcel  of  land,  and  he  being  the  highest  and  best  bidder  for 
said  premises  and  the  purchaser  thereof."  The  sheriff  also 
indorsed  upon  the  order  of  sale  the  following  statement  of 
facts,  viz : 

"  1858,  March  15.  In  this  case,  at  the  sale  of  the  prem- 
ises herein  described,  George  B.  Whitcomb  bid  for  said  prop- 
erty the  sum  of  $875,  whereupon  the  same  was  knocked 
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down  and  struck  off  to  him,  and  he  paid  me  (25,  and 
promised  and  agreed  with  me  and  the  other  parties  inter- 
ested,  that  he  would  pay  the  halanee  of  said  purchase  money 
within  a  limited  time,  or  that  it  should  be  returned  sold  to 
the  next  highest  bidder,  and  that  the  f25  so  paid  should 
be  forfeited  to  the  interested  parties ;  and  the  said  George 
B.  Whitcomb  having  failed  to  pay  said  sum,  so  bid  by  him, 
I  have  returned  the  sale  to  the  next  highest  bidder  (see  re- 
turn hereto  attached),  and  ask  the  court,  in  making  their 
final  order  in  said  action,  to  direct  what  is  to  be  done  with 
the  $25  forfeited  as  aforesaid. 

R.  Mathers,  sheriff.^* 

m 

Edward  Morse^  for  plaintiff. 

Joseph  McDougaly  for  McManama. 

12.  D.  Handy y  for  purchaser  Temple. 

Stober,  J.  The  duty  of  the  sheriff,  whenever  he  is  re- 
quired to  sell  real  estate  upon  execution,  is  plain. 

1.  He  must  demand  and  receive  the  purchase  money 
from  the  purchaser  before  he  makes  his  return. 

2.  He  must  sell  to  the  highest  and  beat  bidder. 

8.  K  the  purchaser  neglects  or  refuses  to  pay  the  purchase 
money,  or  if  he  is  not  a  real  bidder,  and  it  is  evident  that 
he  has  made  his  bid  to  postpone  the  sale  or  delay  the  credi- 
tor in  the  collection  of  his  debt,  it  is  the  duty  of  the  sheriff 
to  disregard  his  bid  and  offer  the  property  again  for  sale,  as 
if  no  previous  bid  had 'been  made. 

It  was  held  in  3  Ohio,  464,  Bisbee  v.  Hall^  that  when  the 
purchaser  refuses  to  complete  the  contract  by  paying  the 
money,  the  sheriff  was  not  bound  to  make  himself  liable 
by  returning  an  actual  sale  and  trusting  to  a  recovery 
against  the  purchaser — and  this  rule  is  affirmed  in  5  Cowen, 
896,  Russell  v.  GihbSy  where  it  is  said,  "  the  officer  may  re- 
fuse to  deliver  the  property  until  he  receives  the  purchase 
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money,  and  if  the  money  is  refased,  he  may  resell  the  prop- 
erty." We  find  the  same  principle  decided  in  1  Peters  C. 
0.  243,  Wortman  y.  Conyngham^  where  Judge  Washington 
states,  ^'if  the  purchasers  refused  to  comply  with  the  terms  of 
sate,  it  was  the  same  thing  as  if  the  land  had  not  been  struck 
ofi*  to  them ;  and  the  marshal  might,  and  it  was  his  duty  to 
offer  the  property  again  to  sale."  When,  however,  the  officer 
returns  that  the  property  has  been  struck  off  to  a  purchaser, 
and  a  new  agreement  is  made  at  the  time,  by  which  the 
payment  of  the  price  is  postponed  to  a  future  time,  and 
upon  the  non-performance  of  which  the  sale  is  to  be  set 
aside,  the  power  of  the  officer  ceases  over  the  process  and 
he  can  not,  upon  the  same  process,  offer  the  property  again 
for  sale,  much  less  disregard  the  sale  and  return  that  the 
next  highest  bidder  is  the  purchaser. 

The  sheriff's  duty  is  clearly  defined :  he  must  discharge 
it  as  the  law  requires  him  to  do ;  he  can  not  impose  new 
conditions  or  make  any  private  agreement  connected  with 
the  sale.  If  he  presumes  thus  to  act, his  proceedings  will  be 
set  aside  or  disregarded  altogether,  as  the  court,  from  which 
execution  has  issued,  may  think  proper.  We  have  no 
doubt,  nevertheless,  in  every  proper  case,  that  the  person  to 
whom  the  property  has  been  struck  down,  as  the  purchaser, 
may,  at  any  time  before  the  confirmation  of  the  sale,  assign 
his  bid  to  another,  and  the  act  will  be  confirmed  by  the 
court.  This  is  the  rule  in  Kentucky,  3  B.  Mon.  357,  Jami- 
son V.  Tudor;  1  Dana,  212,  JFHzzle  v.  Veachy  and  it  has 
long  been  regarded  as  the  law  in  Ohio  ;  7  Ohio,  pt.  1,  204, 
Swing  V.  Higby. 

But  in  the  case  before  us  the  sale  appears  to  have  been 
made  to  one  party,  and  afterward,  without  the  property 
being  re-offered,  another  person  is  returned  as  the  next  high- 
est bidder,  and  entitled  to  the  purchase ;  and  this,  too,  by 
an  understanding  between  the  parties  to  the  sale.  Such  a 
proceeding  we  can  not  judicially  sanction.  The  sale  must 
be  set  aside  and  a  new  order  of  sale  issue  to  the  sheriff. 

Motion  granted  and  sale  set  aside. 
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The  Wesleyan  Cemetery  v.  William  Woodbuff. 

(No.  2,16Y.) 

1.  Beferees,  under  the  code,  posseis  judicial  Ainctions,  with  the  exception 
of  the  power  to  render  Judgment  and  iaeue  execution,  they  poiaeas  all  the 
authority  of  the  court  which  appoints  them^ 

2.  The  report  of  a  majority  of  referees  is  their  judgment,  under  the  sub- 
mission, and  unless  set  aside  for  sufficient  cause,  is  final- 
s'. If  no  exception  be  taken  to  the  competency  or  relevancy  of  testimony 

before  referees,  or  if  they  have  not  been  called  on  to  state  the  conclusions 
of  law  and  fact  separately,  their  award  can  not  be  re-examined  for  that 
cause,  unless  error  is  manifest  in  the  proceedings  themselves. 
I 

General  Term. — ^Beserved  from  special  term  on  excep- 
tions to  a  report  of  referees* 

The  plaintiiF  filed  her  petition  to  obtain  from  the  defend- 
ant an  account  of  his  receipts  and  expenditures,  as  her 
agent,  and  after  his  answer  had  been  filed  and  testimony 
taken,  it  was  ordered  by  the  judge  in  special  term,  that 
the  matters  in  controversy  should  be  referred  to  three  per- 
sons, who  were  named  as  referees,  and  for  that  purpose  were 
then  appointed  by  the  court  to  examine  and  report  at  a 
future  day.  TTnder  this  order  the  referees  proceeded  to  in- 
vestigate the  case,  heard  the  testimony  submitted  by  the 
parties,  and  finally  reported  their  decision.  On  the  coming 
in  of  their  report,  it  was  excepted  to  by  the  plaintiff,  on  the 
ground  that  it  was  not  sustained  by  the  evidence  before  the 
referees. 

Jozef  Freorij  for  plaintiflT. 
Edward  Woodruffs  for  defendant. 

Storer,  J.,  delivered  the  opinion  of  the  court. 

We  suppose  that  referees,  when  appointed  under  the  code, 
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possess  judicial  fanctions ;  that  the  aathority  conferred  is  to 
hear  and  determine  the  cause,  for  we  find  it  stated,  ^^the 
trial  before  them  shall  be  conducted  in  the  same  manner  as 
a  trial  by  the  court ;  their  report  upon  the  whole  issue  shall 
stand  as  the  decision  of  the  court,  and  judgment  may  be 
entered  thereon  in  the  same  manner  as  if  the  action  was 
tried  by  the  court;  when  the  referee  is  to  report  the  facts^ 
the  report  shall  have  the  effect  of  a  special  verdict/' 

With  the  exception  of  the  power  to  render  judgment  and 
issue  execution,  it  would  seem  the  referees  possessed  all  the 
authority  of  the  court  who  appointed  them,  to  hear  and 
decide  upon  the  matters  submitted. 

It  is  well  settled  that  where  a  trust  or  authority  is  delega- 
ted to  several  persons  for  mere  private  purposes,  the  concur- 
rence of  all  is  necessary  to  its  due  execution*  Eyd  on 
Awards,  106;  6  Johns.  40,  Qrem  v.  MiUer;  5  Ohio,  489> 
Young  v.  Buckingham :  Co.  Litt.  181  b. 
'  But  when  the  power  conferred  is  of  a  public  nature,  or 
to  decide  a  question  judicially,  a  majority  of  those  vested 
with  authority  may  determine  the  question,  though  as  a  gen- 
eral rule  all  ought  to  be  present  to  hear  the  proofs  and  argu- 
ments adduced  by  the  parties  interested.  1  Bos.  k  Pul. 
229,  Qrindley  v.  Barker;  2d  ib.  81,  Cook  v.  Loveland;! 
Johns.  600,  Orvia  v.  Thompson ;  3  T.  R.  592,  Eex  v.  Beeston, 
6  Ohio,  489,  supra.  In  this  last  case,  our  supreme  court  held, 
that  the  report  of  a  majority  of  the  commissioners  appointed 
by  the  court  of  common  pleas,  to  appraise  lands  condemned 
for  public  uses,  would  bind  the  minority^  and  justified  their 
decision  on  the  ground  the  power  conferred  was  of  a  public 
nature.    11  Ves.  158,  Watson  v.  Duke  of  Northumberland. 

This  principle  regulates  the  action  of  every  judicial  tribu- 
nal, and  is  that  upon  which  the  right  of  the  majority  of  the 
judges  to  determine  all  facts  litigated  before  them,  depends. 
The  organization  of  courts  is  but  the  deputation  of  power,  con- 
fided by  the  government  of  the  country,  and  the  commission 
granted  to  those  who  administer  the  law  contemplates,  not 
unanimity  in  the  opinions  of  all,  but  their  joint  award  only. 
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■ _^ 

It  can  be  required  of  jurors  alone,  that  they  should  all  agree 
before  a  verdict  can  be  rendered. 

We  think,  then,  that  the  report  of  a  majority  of  the  ref- 
erees, appointed  by  the  court,  is  their  judgment  under  the 
submission,  and  unless  it  is  set  aside  for  sufficient  cause,  will 
be  final  in  this  case. 

The  second  question  reserved,  must  be  examined  as  if  it 
were  now  made  to  general  term,  upon  the  record  of  the  case, 
determined  in  the  same  manner,  at  special  term ;  if  no  ex- 
ception has  been  taken  to  the  competency  or  relevancy  of 
the  testimony  offered  before  the  referees,  at  the  time  it  was 
offered,  and  properly  noted  upon  the  proceedings;  if  the  ref-* 
erees  themselves  have  not  been  requested  to  state  the  facts 
found  by  them,  and  their  conclusions  of  law  separately,  we 
suppose  their  award  can  not  be  re-examined,  set  aside,  or 
modified,  unless  the  error  appears  in  the  proceedings  them- 
selves; whether  they  rendered  a  larger  sum  than  the  evi- 
dence justified,  or  allowed  less  to  the  successful  party  than 
he  might  properly  claim,  is  not  matter  for  our  consideration ; 
we  must  leave  the  parties  where  we  find  them.  This  is  the 
course  pursued  by  the  New  York  courts,  under  their  code 
which  is  very  similar  to  ours.  Voorhes  prac.  295  ;  2  Code 
Rep.  148,  Smith  v.  Caswell;  11  Howard  P.  R.  412,  Lakin  v- 
N.  Y.  ^  Erie  R.  R.  Co. 

Remanded  for  judgment  on  the  report. 


Wu.  R.  Morris  v.  Devou  and  Rockwood  et  al. 

(No.  8,053.) 

1.  Where  a  mortgagor  is  in  possession  and  allowed  to  carry  on  his  business 
and  sell  from  the  stock  of  goods  covered  by  a  chattel  mortgage,  sach 
mortgage  will  he  yoid  as  against  creditors. 

2.  The  attendance  of  the  mortgagee  and  his  permission  to  the  mortgagor 
to  make  a  sale  and  transfer  of  the  entire  stock  to  a  third  party  is  not 
equivalent  to  a  taking  possession  of  the  goods  by  the  mortgagee. 
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Genekal  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment of  the  special  term  of  March,  A.  D.  1858,  rendered  by 
Gholson,  J.,  against  the  plaintiff  in  error.  The  errors  claimed 
were  that  the  finding  of  the  court  was  against  the  law  and 
the  evidence.  The  action  below  was  in  the  nature  of  re- 
plevin, to  recover  possession  of  certain  goods  and  chattels. 
Both  parties  claimed  under  a  common  source  of  title,  viz: 
Goodloe  Pendery  and  wife.  The  plaintiff  as  mortgagee,  the 
defendants,  Devou  &  Rockwood,  as  judgment  creditors. 

The  facts,  as  they  appeared  in  the  pleadmgs  and  evidence, 
were  these :  Pendery  and  wife  as  early  as  January,  1856, 
were  engaged  in  a  retail  fancy  and  millinery  business  at 
store,  No.  76  Fifth  street,  and  were  in  the  habit  of  giving 
their  joint  notes  for  purchases.  Morris  made  them  some  ad- 
vances in  money,  and  became  responsible  as  surety  upon  their 
paper.  To  indemnify  him  they  gave  him  a  mortgage  upon 
their  stock  in  trade.  They  continued  in  the  business  as 
usual  until  October,  1856,  when  a  fresh  supply  of  goods  was 
bought,  the  old  mortgage  was  canceled  and  replaced  by 
another  covering  the  entire  stock.  The  business  continued  as 
before  until  October,  1857,  when  another  supply  of  goods  was 
obtained.  The  second  mortgage  was  surrendered,  and  a  new 
one  taken  as  before,  covering  the  entire  stock.  This  mort- 
gage was  dated  October  8, 1857,  and  was  filed  in  the  record- 
er's ofiice  on  the  same  day.  It  recites  that  Morris  had  be- 
come indorser  and  guarantor  for  Pendery  and  wife  upon 
and  for  certain  liabilities  and  promissory  notes,  amounting 
in  all  to  about  (4,000,  and  is  conditioned  that  if  said  Pen- 
dery and  wife  shall,  as  the  same  become  due,  pay  all  notes, 
debts  and  liabilities  for  which  said  Morris  is  indorser  or 
guarantor  for  them  or  either  of  them,  and  all  renewals 
thereof,  and  all  notes  and  guaranties  that  shall  be  made 
by  said  Morris,  etc.,  then  the  instrument  shall  become  void. 
Provided,  that  until  default  shall  be  made  in  the  payment  of 
any  of  said  notes,  it  should  be  lawful  for  said  Pendery  and 
wife  to  "  retain  possession  of  the  said  chattels  and  effects 
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and  to  use  and  enjoy  the  same  without  any  denial  or  moles- 
tation by  the  said  Morris  or  his  representatives." 

Nothing  was  said  between  the  parties  farther  than  the 
terms  of  the  mortgage  expressed  or  implied.  What  the 
value  of  the  stock  then  was  does  not  appear.  Pendery 
and  wife  conducted  business  in  all  respects  as  though  no 
mortgage  had  been  made.  Selling  out  the  stock  and 
receiving  the  proeeeds  with  the  knowledge  of  Morris  and 
without  objection,  until  December  22, 1857,  when  Pendery 
with  the  assent  of  Morris  made  an  arrangement  for  the 
sale  of  the  entire  stock  to  one  Ferris,  upon  what  terms  does 
not  appear.  But  it  was  to  have  been  consummated  on 
January  1, 1858.  It  was  not  then  consummated,  but  the 
stock  was  still  in  the  possession  and  under  the  control  of 
Pendery  and  wife  until  the  6th  of  January,  when  that  por* 
tion  of  it  now  in  controversy  was  levied  upon  by  the  defen- 
dant  Moore  by  virtue  of  an  execution,  in  favor  of  Devou  & 
Bockwood  against  Pendery  and  wife,  issued  upon  a  judg- 
ment in  their  favor  rendered  by  Squire  Chidsey,  the  80th 
2^ovember,  1857,  for  f  76  and  cost,  and  he  took  possession  under 
his  levy.  Afterward  Ferris  came  to  complete  his  purchase 
but  found  the  goods  in  possession  of  the  constable.  At  this 
time  the  liability  of  Morris  for  Pendery  and  wife  was  about 
$8,000.  He  had  never  taken  possession  of  the  goods,  nor 
exercised  any  act  of  ownership  over  them  except  in  uniting 
in  the  agreement  for  sale  made  with  Ferris,  and  on  a  former 
occasion  refusing  to  ratify  a  similar  sale  made  by  Pendery. 
At  what  time  the  debt  to  Devou  &  Rockwood  was  contracted 
does  not  appear ;  nor  what  was  the  previous  condition  of 
Pendery  further  than  that  on  a  former  execution,  issued  on 
the  judgment  of  Devou  &  Bockwood,  a  return  had  been 
made  of  ^'  no  goods  and  chattels  found,"  etc. 

On  this  state  of  facts  the  court  found  that  the  right  of 
property  was  in  the  defendant  Moore  for  the  use  of  Devou  & 
Bockwood  to  the  amount  due  upon  the  execution,  and 
accordingly  entered  up  judgment  in  their  favor  for  said 
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sam  and  interest  being  in  all  $186;  which  finding  and  judg- 
ment are  claimed  to  be  contrary  to  law  and  evidence. 

Tilden  ^  RairdeUy  for  plaintift'  in  error. 
W.  M.  Dicksortj  for  defendants  in  error. 
Spbncbr,  J.,  gave  the  decision  of  the  court 

It  is  impossible  to  distinguish  this  case,  in  principle  if  in 
letter,  from  that  of  Goodenongh  v.  Harris,  decided  by  this 
court  in  general  term,  October,  1856,  or  from  that  of  Collins 
V.  Myers,  16  Ohio,  547.  In  the  latter  of  which  it  was  held, 
that  a  mortgage  of  a  stock  of  goods,  when  possession  was 
left  with  the  mortgagor,  accompanied  with  a  power  of  sale 
in  him,  was  void,  not  only  as  against  judgment  creditors, 
but  as  against  a  general  assignment  in  trust  for  creditors; 
and  in  the  former  of  which  we  held  that,  a  similar  mortgage 
leaving  possession  in  the  mortgagor,  accompanied  by  a  parol 
agreement  authorizing  the  mortgagor  to  sell  and  apply  the 
proceeds  in  payment  of  the  mortgage  debt,  was  void  as  against 
subsequent  creditors,  who  had  obtained  judgment  and  levied 
upon  the  property  mortgaged  before  any  actual  possession 
taken  of  it  by  the  mortgagee.  These  cases  were  not  pre- 
dicated upon  the  ground  of  fraud  in  fact  as  between  the 
parties.  For  in  truth  the  transaction  was  considered  to  have 
been  made  in  good  faith.  But  upon  the  ground  that  the 
transaction  was  inconsistent  with  itself;  that  the  power  of 
sale  enabled  the  mortgagor  to  strike  down  the  security,  at 
any  moment,  and  was  therefore  inconsistent  with  the  idea 
of  security,  but  should  rather  be  regarded  as  a  ward  to  keep 
off  creditors.  So  long  then  as  this  power  exists,  the  mort- 
gage, as  against  creditors,  is  inoperative,  and  the  property  may 
be  taken  in  execution;  as  was  said  in  the  case  of  Collins  v. 
Myers,  for  as  much  as  the  mortgagor  might  have  satisfied 
and  paid  off  the  debt,  so  the  creditor  may  take  in  execution 
and  pay  himself  ofi,  for  it  is  against  the  policy  of  the  law 
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that  the  debtor  shall  treat  the  secarity  as  existing  or  not  at 
his  own  option. 

There  is  nothing  opposed  to  this  doctrine  in  the  still  later 
case  of  Chapman  v.  Weimer  ei  aL,  4  O.  S.  481,  where  it  was 
held,  that  such  a  mortgage  was  good,  after  the  mortgagee 
had  taken  possessiony  as  against  a  judgment  creditor. 

The  substance  of  these  decisions  is,  that  taking  the  whole 
transaction  together  it  amounts  not  to  an  absolute  security 
as  against  creditors,  but  as  an  agreement  for  a  security  which 
becomes  absolute  upon  the  taking  possession  by  the  mort- 
gagee, but  until  such  possession  is  taken  there  is  no  such 
absolute  security. 

Here,  it  is  in  evidence : 

1.  That  there  had  been  two  prior  and  similar  mortgages 
upon  the  moving  stock ;  that  notwithstanding  these  mort- 
gages the  mortgagor  continued  in  possession  and  sold  with- 
out regard  to  them ;  that  in  the  mortgages  is  contained  an 
agreement  that  until  default  the  mortgagor  shall  use  and 
enjoy  without  denial  or  molestation  by  the  mortgagee 

Now  the  only  use  and  enjoyment  that  could  be  beneficial 
to  the  mortgagor  was  the  right  to  sell,  u  e.y  to  use  as  in 
times  past. 

We  think  that  here  is  an  express  power  in  the  mortgagors 
to  sell. 

2.  If  not,  there  is  one  clearly  implied  from  the  course  of 
business  pursued  by  the  mortgagors,  with  the  assent  and 
knowledge  of  the  mortgagee. 

Lastly,  The  mortgagee  never  took  possession  and  had  no 
ownership  at  the  time  of  levy. 

The  attempt  to  unite  in  the  sale,  though  it  amounted  to  a 
claim  of  ownership,  was  not  the  taking  possession  nor  did 
it  place  the  plaintiff  in  such  a  position  as  to  render  his 
security  complete  as  against  creditors  seizing  the  property. 

Judgment  afiirmed. 
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Alexander  McKenzie  v.  The  Washington  Life  Insubanok 

Company. 

(No.  2,595.) 

1.  An  answer  under  the  code  is  not  eyidenoe,  bat  is  a  pleading  to  be  veri- 
fied by  the  affidavit  of  the  belief  of  the  party  that  the  facts  therein 
stated  are  true. 

2.  A  general  denial  must  be  considered  as  tantamount  to  a  statement 
that  the  facts  alleged  in  the  petition  did  not  occur.  A  statement  that 
the  party  has  no  knowledge  on  the  subject,  and  therefore  denies,  is  not 
improper. 

Special  Term. — Action  upon  a  policy  of  insurance  alleged 
to  have  been  assigned  to  plaintiff;  defendant  states  that  it 
Las  no  knowledge  of  such  assignment,  and  therefore  denies 
that  such  assignment  was  made.  Plaintiff  files  a  motion 
to  strike  the  allegation  and  denial  from  the  answer. 

Kebler  ^  Force  and  Washington  Van  E.amm^  for  plaintiff. 

Bates  ^  Scarborough,^  for  defendant. 

Gholson,  J.  An  answer  under  our  present  system  of 
practice  is  not  evidence — it  is  not  required  for  the  purpose 
of  discovery — ^but  is  a  pleading,  and  is  required  to  be  verified 
by  an  affidavit  of  the  belief  of  the  defendant  that  the  facts 
stated  in  it  are  true.  The  answer  is  required  to  contain  a 
general  or  specific  denial  of  every  fact  in  the  petition,  con- 
troverted by  the  defendant.  What  shall  be  considered  a 
general,  and  what  a  specific  denial,  is  not  defined  in  the 
code. 

Wh^n  an  answer  contains,  as  it  may,  a  general  denial 
without  more,  and  an  affidavit  is  made,  that  the  facts  stated 
in  it  are  believed  to  be  true,  this  must  be  considered  as  tan- 
tamount to  a  statement  that  the  facts  alleged  in  the  petition 
did  not  occur;  and  this  is  a  negative  fact.  But  it  may  be 
that  the  defendant  has  no  knowledge  and  no  information 
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on  which  he  can  found  a  helief,  and  is  he  then  boand  to 
admit  the  truth  of  what  is  alleged  ?  I  think  not;  and,  in 
such  a  case^  it  seems  to  me  the  only  course  is  to  state,  spe- 
cifically, that  he  has  no  knowledge  on  the  subject,  and, 
therefore,  denies.  His  affidavit,  then,  is  as  to  the  fact  of  his 
want  of  knowledge  or  information  on  the  subject,  and  this 
justifies  him  in  interposing  a  denial.  If  this  were  not  so  it 
would  place  a  defendant,  called  upon  to  respond  to  a  matter 
of  which  he  never  before  heard,  in  an  awkward  predica- 
ment. I  have  had  occasion  to  reflect  on  this  subject  several 
times,  since  the  adoption  of  the  code,  and  have  always  arrived 
at  this  conclusion ;  and  such,  I  think,  is  now  the  tisual  prac- 
tice.   It  seems  to  follow  from  the  very  necessity  of  the  case. 

For  these  reasons,  the  motion  to  strike  out  the  portion  of 
the  answer  referred  to  will  be  overruled. 

Motion  overruled. 


A.  0.  Brannon,  Assignee,  etc.  v.  Danibl  Brannon.  bt  al. 

(No.  8,996.) 

A.  0.  8.,  being  in  embarrassed  circumstances,  and  in  contemplation  of  in- 
solvency, executed  and  delivered,  in  Louisville,  Kentucky,  an  instrument 
purporting  to  be  a  mortgage  to  N.  D.  S.  et  al.  conveying  a  large  amount 
of  real  estate  in  Cincinnati,  Ohio,  to  secure  certain  indorsements  of  said 
N.  D.  S.  et  al.,  as  individuals  and  firms,  upon  notes,  drafts,  etc. ;  but  there 
is  no  note  or  obligation  upon  which  said  parties  are  jointly  liable.  The 
instrument  has  neither  seal  nor  scrawl  annexed  to  the  signature  of  the 
grantor^  nor  was  it  acknowledged  by  him ;  but  on  the  day  of  its  execu- 
tion, the  two  subscribing  witnesses  appeared  before  a  commissioner  (ap- 
pointed by  the  governor  of  Ohio  to  take  the  acknowledgment  of  deeds 
and  other  instruments  of  writing,  in  Kentucky,  to  be  recorded  and  used 
in  Ohio),  and  made  oath  that  they  were  called  on  by  the  grantor  to  wit- 
ness his  signature  and  acknowledgment  to  the  deed,  and  that  they  did  so 
witness  the  same  at  his  request — all  of  which  is  duly  certified  by  said 
commissioner,  under  his  seal  of  office.  This  instrument  was  duly  left  for 
record  in  the  recorder's  office,  at  Cincinnati,  in  Hamilton  county. 
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On  the  next  day  after  the  execution  ot  the  foregoing  described  deed,  the 
grantor,  at  LouisTille,  executed  deeds  of  conyeyance  and  assignment  to 
the  plaintiff  of  all  his  property,  real  and  personal,  in  Louisyille  ond  Cin- 
cinnati, in  trust  for  the  equal  benefit  of  his  creditors,  which  deeds  were 
duly  recorded  in  Louisville  and  Cincinnati.  The  plaintiff  was  not  only 
an  attesting  witness  to  the  mortgage,  but  had  actual  notice  of  it,  before 
taking  the  deed  of  assignment.    Held: 

1.  That  the  instrument  of  mortgage,  although  executed  in  Kentucky,  waa 
not  so  executed  as,  by  the  laws  of  Kentucky,  to  entitle  it  to  be  recorded ; 
nor  was  it  executed  in  conformity  with  the  provisions  of  law  for  the 
execution  of  deeds  within  the  State  of  Ohio,  and  is  of  no  validity  as 
against  the  plaintiff.  That  in  Ohio  no  deed  or  mortgage  can  be  properly 
recorded,  unless  it  be  properly  executed  and  acknowledged  or  proven; 
that  mortgages  take  effect  only  from  the  time  of  being  delivered  for 
record,  as  against  all  persons  having  or  acquiring  an  interest  in  the  prop- 
My,  except  the  mortgagor,  and  that  without  regard  to  the  question  of 
notice. 

2.  That  the  act  entitled,  "an  act  to  authorize  the  governor  to  appoint 
commissioners  to  take  acknowledgments  of  deeds  or  other  contracts,  and 
depositions,  in  other  States,"  requires  the  acknowledgment  or  proof  of 
such  instruments  to  be  taken  according  to  the  law  of  the  State  of  Ohio ; 
the  object  of  this  law  being  to  fiirnish  facilities  for  taking  such  acknowl* 
edgment  or  proof  in  other  States  and  countries. 

Special  Term. — Action  to  qaiet  title  to  certain  real  estate 
in  Cincinnati,  in  favor  of  the  plaintifi*  as  general  assignee, 
for  the  benefit  of  creditors  as  against  certain  mortgagees.  The 
case  was  submittecl  to  the  court  for  decision  npon  the  facts 
set  forth  in  the  petition  and  answers^  and  agreed  upon  at  the 
hearing.  From  which  it  appears,  that  on  the  12th  day  of 
January,  1858,  Abraham  0.  Smith,  a  resident  of  the  State 
of  Kentucky,  being  in  embarrassed  circumstances,  and  in 
contemplation  of  insolvency,  executed  and  delivered,  in 
Louisville,  in  said  State,  an  instrument  purporting  to  be  a 
mortgage,  to  the  defendants,  K.  D.  Smith,  N.  J.  Smith, 
Jacob  Smith,  and  Charles  O.  Smith,  conveying  a  large 
amount  of  real  estate  in  the  city  of  Cincinnati,  Ohio,  by  the 
terms  of  which  it  is  recited,  that  whereas  said  K.  JD.  Smith 
and  Jacob  Smith,  composing  the  firm  of  Jacob  Smith  &  Co. ;, 
N.  D.  Smith  and  Charles  0«  Smith,  composing  the  firm  of 
N.  D.  Smith  &  Co. ;  and  K.  J.  Smith  and  Charles  O.  Smithy 
15 
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individuallyj  have  severally  and  respectively  indorsed  vari- 
ous bills,  drafts,  and  acceptances  for  Smith  &  Borland,  Smith, 
Russell  &  Co.,  and  Abraham  O.  Smith,  individually,  and  are 
respectively  bound  thus :  "  The  said  K.  J.  Smith  is  my  surety 
on  a  note  to  Griffin  Kelly  for  $10,886,  due  7th  January,  1857 ; 
and  said  N.  J.  Smith  and  Charles  O.  Smith  are  my  sureties 
on  a  note  to  said  Griffin  Kelly,  for  $12,985,  due  April  11th, 
1857;  the  firm  of  N.  D.  Smith  &  Co.  are  bound  on  sundry 
notes  and  drafts  of  Smith  &  Rowland,  for  several  large 
amounts  (specially  described) ;  Jacob  Smith  k  Co.  arebouud 
as  indorsers  for  several  large  amounts  (also  specially  de- 
scribed) ;  Jacob  Smith  &  Co.  and  N.  D.  Smith  &  Co.  are  also 
bound  as  indorsers  on  sundry  bills  (likewise  specially  de- 
scribed) ;  N.  D.  Smith  &  Co.  and  N.  J.  Smith  are  liable  as 
as  indorsers,  for  $2,942,  due  February  11th,  1858  (and  on 
sundry  other  drafts) ;  N.  D.  Smith  on  a  certain  described 
note:  Now,  to  secure  said  persons  individually  and  as  firms, 
growing  out  of  any  and  all  of  said  indorsements,  as  afore- 
said," etc.,  ^"  I  do  hereby  mortgage  to  them  and  each  of 
them  all  my  real  estate  in  the  city  of  Cincinnati,  described," 
etc.  **  The  right  and  title  to  the  same,  the  said  A.  0.  Smith 
doth  hereby  agree  to  warrant  and  defend  unto  the  said  Jacob 
Smith,  N.  D.  Smith,  N.  J.  Smith,  and  Charles  0.  Smith, 
against  all  claims.  But  when  A.  O.  Smith  shall  cause  the 
above  named  debts  and  liabilities  to  be  paid  ofi^  and  said 
indorsers  discharged  therefrom,"  etc.,  "  then  this  mortgage 
shall  cease,"  etc.  In  testimony  whereof,  the  said  A.  0. 
Smith  hath  hereby  set  his  hand  and  seal,  the  12th  day  of 
January,  1858,  at  the  city  of  Louisville. 

(Signed)  A.  0.  SMITH. 

"  Attest :  A.  0.  Brannon, 

«  Geo.  P.  Barret."  ^ 

It  has  neither  seal  nor  scroll  annexed  to  the  signature  of 
the  grantor,  nor  was  it  acknowledged  by  him ;  but  on  the 
day  of  its  execution,  the  two  subscribing  witnesses  appeared 
before  J.  J.  Dozier  (a  commissioner  appointed  by  the  gov- 
ernor of  Ohio,  to  take  the  acknowledgment  and  proof  of 
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deeds  and  other  instruments  of  writing  in  the  State  of  Ken- 
tucky^ to  be  recorded  and  used  in  the  State  of  Ohio),  and 
made  oath  that  they  were  called  on  by  A.  O.  Smith  to  wit- 
ness his  signature  and  acknowledgment  to  a  deed,  and  that 
they  did  so  witness  the  same,  at  his  request ;  all  which  is 
duly  certified  upon  said  instrument  by  said  commissioner, 
under  his  seal  of  office. 

This  instrument  was  duly  leffc  for  record  in  the  recorder's 
office  of  Hamilton  county,  on  the  ISth  day  of  January,  1858, 
at  12  o'clock,  M. 

On  the  12th  day  of  January,  1858,  Daniel  Brannon  caused 
Mrrits  of  attachment  to  be  issued  out  of  this  court,  which 
were  levied  upon  said  property,  but  the  same  have  since 
been  dismissed,  on  motion,  after  hearing,  in  general  term. 
On  the  13th  day  of  said  January,  A.  0.  Smith  executed  a 
deed  of  conveyance  and  assignment,  in  the  State  of  Ken- 
tucky, of  all  his  property,  real  and  personal,  to  the  plaintiff, 
in  trust  for  the  equal  benefit  of  his  creditors ;  and  also  on 
the  same  day,  executed  another  deed  to  the  plaintiff  of  all 
the  property  in  the  city  of  Cincinnati,  upon  the  same  trusts, 
which  was  duly  recorded.  The  plaintiff  was  not  only  an 
attesting  witness  to  the  mortgage^  but  had  actual  notice  of  it, 
before  taking  the  deed  of  assignment. 

Groesbeek  ^  Thompson^  for  plaintiff. 

King  ^  Anderson^  for  defendants. 

Spencer^  J.  On  the  part  of  the  plaintiff',  it  is  claimed  that 
this  instrument  of  mortgage,  although  executed  in  Kentucky, 
was  not  so  executed  as  to  entitle  it  to  be  recorded  by  the 
laws  of  Kentucky,  nor  was  it  executed  in  conformity  with 
the  laws  of  Ohio,  and  is,  therefore,  of  no  validity  as  against 
the  plaintiff ;  wherefore  he  asks  that  it  may  be  declared  of 
no  effect  as  against  him,  and  his  title  quieted. 

On  the  part  of  the  defendants,  it  is  insisted  that  said 
mortgage  was  duly  executed  in  conformity  with  the  laws  of 
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Kentucky.  That  the  defendants,  at  the  time  of  executing 
the  same,  were  liable  as  indoraers  for  A.  O.  Smith,  in  a  earn 
exceeding  $80,000 ;  that  some  of  the  defendants  have  since 
paid  a  portion  of  these  liabilities,  to  the  amount  of  upward 
of  $12,000,  and  have  been  sued  for  payment  of  some  |31,000 
additional. 

Defendants  claim  that  plaintiff*  gave  no  tcHue  for  the  con* 
veyance  to  him,  but  that  it  was  merely  executed  to  secure 
creditors,  and  that  forasmuch  as  plaintifi  had  notice  of  the 
mortgage,  he  has  no  equity  against  it. 

Ther^  is  nothing  in  the  framework  of  the  petition  seek- 
ing to  chaige  the  property  in  the  hands  of  defendants,  (as- 
suming the  mortgage  to  be  effective)  as  being  conveyed  in 
trust  for  the  benefit  of  all  the  creditors.  But  such  a  claim 
has  been  made  in  the  argument,  on  the  hearing,  and  if  neces- 
sary so  to  do,  we  are  authorijaed  to  allow  an  amendment  to 
the  petition  for  that  purpose.  It  was  further  claimed  in  ar- 
gument, on  the  part  of  the  plaintiff,  that  by  a  statute  of 
Kentucky,  in  force  when  the  mortgage  was  executed,  it  be- 
came, ipsofaetOy  an  assignment  in  trust  for  the  equal  benefit 
of  all  the  creditors,  and  that  effect  must  be  given  to  it  in 
Ohio,  agreeably  to  the  laws  of  Kentucky. 

The  only  evidence  we  have,  as  to  the  laws  of  Kentucky, 
in  relation  to  the  execution  of  deeds  and  mortgages,  is  found 
in  the  "  Revised  Statutes  of  Kentucky,"  title — ^**  Convey- 
ances ;"— Chapter  XXIV,  pp.  196  to  202.  Section  1  pro- 
vides that  '^  no  sealy  scroll^  or  indexation  shall  be  necessary  to 
give  effect  to  a  deed,  except  (it  be)  the  deed  of  a  corpora- 
tion." Section  11.  "No  deed  of  trust  or  mortgage  shall  be 
valid  against  a  purchaser  for  a  valuable  consideration,  with- 
out  notice  thereof,  or  against  any  creditor,  until  such  deed 
shall  be  acknowledged  or  proved  according  to  law,  and 
lodged  for  record." 

Section  16.  "  Deeds  executed  in  this  State,"  etc.,  may  be 
admitted  to  record,  1st.  On  the  acknowledgment  before  the 
proper  derky  by  the  party  making  the  deed;  or  2d,  by  the 
proof  of  two  subscribing  witnesses,  etc.;  or  6th,  on  the  eertifi- 
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eate  of  a  clerk  of  a  county  court  of  this  State,  that  the  same 
had  been  acknowledged  or  proved  before  him,  as  required 
by  this  section/' 

Section  24  provides  that  ^  the  ekrk  of  each  county  court 
shall  record  all  instruments  of  writing  embraced  in  any  sec- 
tion of  this  chapter  which  shall  be  lodged  for  record,  properly 
certified^  or  which  shall  be  acknowledged  or  proved  before  him  as 
required  by  law." 

The  law  of  Kentucky  in  regard  to  fraudulent  assignments, 
in  trust  for  creditors,  etc,  (Laws  of  Kentucky  for  '66, 107,) 
provides:  Section  1.  ^That  every  sale,  mortgage  or  assign- 
ment, which  shall  be  made  by  debtors  in  contemplation  of 
insolvency,  and  with  the  design  to  prefer  one  or  more  credi- 
torsy  to  the  exehidon,  in  whole  or  in  part,  of  others,  shall 
operate  as  an  assignment  and  transfer  of  all  the  property  and 
effects  of  such  debtor,  and  inure  to  the  benefit  of  all  his 
creditors,"  etc. — ^'^  excepting  any  mortgage  made  in  good 
fitith,  to  secure  any  debt  or  liability,  contracted  simultaneously 
with  such  mortgage,  and  lodged  for  record,  within  thirty  days 
after  its  execution."  The  other  sections  of  the  statute  pro- 
vide how  such  trusts  shall  be  wound  up,  etc. 

I.  It  is  not  necessary  to  consider  what  would  have  been 
the  effect  of  this  mortgage,  had  it  embraced  lands  within 
the  State  of  Kentucky,  under  the  statute  just  cited.  The 
property  embraced  in  the  mortgage  is  situate  wholly  within 
the  State  of  Ohio,  and  it  is  plain  that  the  law  of  Kentucky 
was  intended  only  to  apply  to  property  within  that  State, 
such  property  as  could  be  administered  upon  by  her  courts 
of  justice.  The  law  of  Kentucky  may  control  contracts 
made  within  that  State ;  to  be  executed  and  enforced  within 
her  borders ;  or  may  declare  the  effect  of  such ;  it  has  no  ex- 
tra territorial  operation ;  it  can  not  act  upon  property  beyond 
her  jurisdiction,  nor  prevent  parties  from  controlling  property 
in  other  States,  agreeably  to  the  laws  of  such  States.  It 
will  hardly  be  contended  that  if  A.  O.  Smith  had  possessed 
other  property  in  Cincinnati,  not  embraced  in  the  mortgage, 
that  that  would  have  also  passed  to  the  mortgagee,  as  gen- 
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eral  aasignee,  by  virtue  of  the  statute  of  Kentucky ;  and  yet 
such,  undoubtedly,  would  be  the  operation  of  the  instru- 
ment in  Kentucky. 

n.  Nor  is  it  absolutely  necessary  to  decide  whether  this 
mortgage  (assuming  it  to  have  been  properly  executed  and 
recorded)  is  to  be  regarded  under  the  statute  of  Ohio  as  a 
conveyance  in  trust  for  the  equal  benefit  of  all  the  creditors 
of  A.  0.  Smith ;  though  such  would  seem  to  me  to  be  its 
legal  effect.  The  statute  declares  (3  Gurwen,  2,289)  that 
^^  all  assignments  of  property  in  trusty  which  shall  be  made 
by  debtors  to  trustees,  in  contemplation  of  insolvency,  with 
the  design  to  prefer  one  or  more  creditors  to  the  exclusion 
of  others,  shall  be  held  to  inure  to  the  benefit  of  all,"  etc. 

Here  we  have  an  undoubted  case  of  insolvency,  contem- 
plated by  both  parties  to  the  mortgage ;  a  conveyance  made 
with  a  view  to  give  preference  to  the  mortgagees  over  other 
creditors ;  and  the  only  requisite  left  to  bring  the  case  within 
the  statute  is,  to  declare  that  this  is  a  conveyance  in  trust.  In 
the  case  of  Harkrader^  Oram  et  al.  v.  Leibyy  4  O.  8. 60S,  it  was 
held  that  as  to  the  form  of  the  conveyance,  or  assignment,  it 
might  be  made  as  well  by  way  of  mortgage,  to  secure  a 
debt  justly  due,  as  by  an  absolute  conveyance.  The  ques- 
tion to  be  decided  in  all  such  cases  was,  had  the  mortgagee 
an  interest  for  any  other  party  than  himself-— did  he  hold 
upon  a  trust,  which  either  a  third  party,  or  the  mortgagee 
himself  could  control  ?  If  he  did  the  statute  applied  (ib. 
609,  613.)  How  is  it  in  the  case  before  us  ?  The  convey- 
ance is  made  to  four  individuals,  to  hold  ''  to  them  and  each 
of  them,"  (i.  e.  jointly  and  severally)  "to  secure  said  persons 
individually,  and  as  firms  in  their  liabilities,"  etc.  Kow, 
there  is  no  indebtedness  specified  in  this  instrument,  in 
which  all  the  parties  are  jointly  liable,  nor  in  which  they  are 
severally  liable ;  and  if  there  was,  or  such  indebtedness  might 
subsequently  have  arisen,  yet  the  paper  specified  was  neither 
joint  nor  several,  but  such  as  some  of  the  parties  were  liable 
upon  as  individuals,  some  as  individuals  and  firms  jointly, 
and  some  as  firms  jointly,  in  no  case  embracing  aJL    It  fol- 
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lows  that  80  far  as  the  conyeyance  is  joint,  they  held  in  trust 
for  each ;  and  so  far  as  it  was  several,  each  held  in  trust  for 
all — ^not  each  separately,  until  his  single  debt  was  paid,  or 
each  in  proportion  only  to  his  single  debt,  but  all  jointly  as 
well  as  severally,  until  the  debts  of  each  and  all  were  paid ; 
80  that  should  the  debt  of  any  one  be  paid  in  full,  his  inter- 
est in  the  property  did  not  thereby  cease,  but  he  still  con- 
tinued to  hold  as  trustee  for  the  others ;  and  as  such  trustee 
he  would  be  held  to  an  account  by  the  others,  or  by  the 
mortgagor  himself.  This  brings  the  conveyance  within  the 
statute. 

But  I  have  said  this  point  need  not  be  decided.  The 
view  which  I  have  taken  of  the  main  question  in  the  case 
renders  it  unnecessary. 

m.  That  question  is,  whether  the  instrument  executed 
in  Kentucky  has  any  operation  or  effect  against  the  convey- 
ance to  the  plaintiiF. 

By  the  law  of  Ohio  for  the  execution,  etc.  of  deeds,  8 
Curwen,  2448,  section  1,  deeds,  mortgages  and  other  instru- 
ments for  the  conveyance  of  lands,  executed  within  the 
State,  are  required  to  be  signed,  sealed^  attested  by  two  wit- 
nesses, and  acknotcledged  before  some  proper  officer  appointed 
by  law.  The  fifth  section  declares  that  ^'  all  deeds,  mort- 
gages, etc.,  for  the  conveyance  or  incumbrance  of  any  lands, 
etc.,  situate  within  this  State,  executed  and  acknowledged, 
etc.,  or  proven  in  any  other  State,  territory  or  country,  in 
conformity  with  the  laws  of  such  State,  territory  or  country, 
or  in  conformity  with  the  laws  of  this  State,  shall  be  as 
valid  as  if  executed  within  this  State  in  conformity  with  the 
foregoing  provisions  of  this  act;"  and  the  seventh  section 
declared  that  *^all  mortgages  executed  agreeably  to  the 
provisions  of  this  act,  shall  be  recorded,  etc.,  and  shall  take 
effect  from  the  time  when  the  same  are  recorded,"  etc. 

It  follows  from  the  seventh  section,  and  has  been  so  de- 
cided, 1st.  That  no  deed  or  mortgage  can  be  properly  re- 
corded, unless  it  be  in  all  respects  properly  executed  and 
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acknowledged,  or  proven.  Lessee  of  Johnston  v.  HaineSj  2 
Ohio  65;  White  v.  DenmaUj  16  Ohio  59;  and  2nd.  That 
mortgages  take  effect  only  from  the  time  of  being  delivered 
for  record y  as  against  all  persons  having  or  acquiring  an  in- 
terest in  the  property,  except  the  mortgagor,  and  that, 
without  regard  to  the  question  of  notice ;  Ist — As  against  a 
subsequent  mortgagee,  with  notice,  Stansell  v.  HobertSj  18 
Ohio  148 ;  Mayham  v.  Coombs^  14  lb.  428.  2nd — ^As  against 
a  mere  judgment  creditor,  with  notice,  White  v.  Duncan^  16 
Ohio  59.  3d.  Whether  the  mortgage  be  legal  or  equitable, 
4  O.  S.  45 ;  or  whether  the  judgment  be  recovered  after  the 
date  and  record  of  the  mortgage,  if  the  firet  day  of  the  term 
intervenes  between  the  date  and  record  of  the  mortgage, 
Jackson  v.  Luce^  14  Ohio  514.  4th — As  against  an  assignee 
holding  for  the  benefit  of  creditors  at  large.  Bloom  et  al.  v. 
Noggle  ei  al.^  4  0.  S.  45. 

In  all  these  cases  the  question  of  notice  has  been  held  im- 
material— the  doctrine  of  equity  in  that  regard  not  applying, 
but  the  statute  requires  the  recording  of  the  instrument  ^ 
part  of  its  execution,  and  is  peremptory  in  its  terms,  declar- 
ing that  mortgages  shall  take  effect  only  from  the  time  when 
presented  for  record,  4  0.  S.  52-3.  AH  creditors  in  such 
cases  are  said  to  have  equal  equities  to  procure  payment  for 
their  debts ;  per  Hitchcock,  I.  14  Ohio  428.  Sup. 

These  cases,  and  especially  that  of  Bloom  ei  aL  v.  NoggU 
et  aLy  4  O.  S.  45,  settle  the  objections  raised  by  the  defend- 
ants' counsel,  that  the  plaintiff'  is  a  voluntary  assignee,  and 
not  a  purchaser  for  value,  and  that  if  a  purchaser  he  had 
notice  of  the  prior  equities. 

The  only  remaining  question  is:  Was  this  mortgage 
property  executed  and  acknowledged  or  proven,  so  as  to  be 
recorded  ? 

It  is  clearly  not  executed  in  accordance  with  the  pro* 
visions  of  law  for  the  execution  of  deeds  within  the  8tate  of 
Ohio,  because,  1st:  It  has  not  the  seal  of  the  grantor  affixed; 
and,  2d :  It  was  not  acknowledged  by  him  before  any  officer 
appointed  by  law  for  that  purpose.     Was  it,  then,  executed 
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agreeably  to  the  laws  of  Eentocky,  when  received.  It  ap- 
pears from  the  statutes  of  Kentocky  already  quoted,  that  a 
seed  is  not  required  to  give  validity  to  a  deed  or  mortgage, 
nor  as  between  the  parties  themselves,  is  it  necessary  that  a 
deed  should  be  acknowledged  or  proven.  But  as  against  sub- 
sequent purchasers,  without  notice,  and  creditors,  it  has  no 
efiect,  UDtil  recorded. 

To  entitle  a  deed  or  mortgage  to  be  recorded  in  Ken- 
tucky, it  is  necessary  that  the  same  should  be  acknowledged 
by  the  grantor,  or  proven  by  two  subscribing  witnesses ;  and 
where  such  deed  is  executed  in  Kentucky,  the  only  ofiicer 
appointed  by  law  to  take  such  acknowledgment,  or  proof, 
is  the  clerk  of  a  county  court.  Here  there  is  no  such  ac- 
knowledgment or  proof;  and  of  consequence^  this  mort- 
gage has  not  been  proven  or  acknowledged  agreeably  to  the 
laws  of  Kentucky,  and  could  not  be  recorded  there,  if  it  had 
included  lands  situate  in  that  State.  It  is  not  a  valid  in- 
strument, therefore,  under  the  5th  and  7th  sections  of  the 
deeds  act. 

It  is  contended,  however,  on  the  part  of  the  defendants, 
that  although  not  execiUed  agreeably  to  the  laws  of  Ohio,  nor 
proven  agreeably  to  the  laws  of  Kentucky,  yet  this  mortgage 
was  executed  agreeably  to  the  law  of  Kentucky  and  proven 
agreeably  to  the  law  of  Ohio,  and  is  therefore  valid.  This 
position  is  predicated  upon  the  provisions  of  an  act  entitled 
^  an  act  to  authorize  the  governor  to  appoint  commissioners 
to  take  acknowledgments  of  deeds  'or  other  contracts,  and 
d^ositions,  in  other  States,''  by  which  it  is  enacted,  section 
1.  ^^  That  the  governor  shall  have  power  to  appoint  commis- 
sioners in  any  of  the  United  States,  with  authority  to  take  the 
acknowledgment  and  proof  of  the  execution  of  any  deed  or 
other  conveyance  or  lease,  of  any  lands'lying  in  this  State,  or 
of  any  contract,  letter  of  attorney,  or  any  other  writing,  under 
seal  or  not,  to  be  used  or  recorded  in  this  State."  Section  2. 
^'  Such  acknowledgment  or  proof  so  taken  according  to  the 
laws  of  this  State,  and  certified  to  by  any  such  commissioner, 
under  his  seal  of  office,  annexed  to  or  indorsed  on  such  in- 
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Btrament,  shall  have  the  same  force  and  effect,  as  if  the  same 
had  been  made  before  a  judge,  or  jastice  of  the  peace,  or  any 
other  officer  authorized  to  perform  such  acts  in  this  State.'' 
Section  4.  That  such  commissioner  shall  take  an  oath  of 
office  ^'  well  and  faithfully  to  execute  and  perform  all  the 
duties  of  such  commissioner,  under  and  by  virtue  of  the  laws 
of  the  State  of  Ohio."     Swan  Stat.  179. 

It  is  claimed  that  by  the  second  section  the  acknowledg- 
ment or  proof  isv  to  be  taken  according  to  the  law  of  the 
State  where  made,  and  not  by  law  of  the  State  of  Ohio. 
Hence  the  use  of  the  word  "the"  in  the  first  part  of  the 
section,  in  contradistinction  to  the  word  "this"  in  the  latter 
part  The  former  denoting  that  the  acknowledgment  or 
proof  is  to  be  taken  agreeably  to  the  law  of  the  State  where 
taken,  and  the  latter  that  its  effect  shall  be  the  same  as  if 
done  within  this  State;  and  this  construction,  it  is  claimed, 
is  necessary  to  give  full  effect  to  all  the  words  of  the 
section,  else  how  can  the  words  "or  proof,"  as  applicable  to 
deeds,  have  effect,  and  properly  carry  out  the  intent? 

"With  regard  to  the  verbal  criticism  on  the  use  of  the 
word  "  the,"  it  does  not  indicate  any  particular  State  other 
than  the  one  spoken  of;  the  only  antecedent  (or  State 
spoken  of  in  the  singular  number)  is  this  State,  or  the  State 
of  Ohio.  If  the  intention  had  been  to  describe  another 
State,  the  words  "  such  State  '^  would  have  been  far  more 
precise,  or  the  "  State  where  taken ; "  and  this,  too,  would  ^ 
have  been  much  the  more  natural  mode  of  expression.  If 
the  words  "or  proof"  are  properly  applicable  to  deeds  only 
for  the  conveyance,  etc.,  of  lands,  there  may  be  some 
foundation  for  this  claim ;  because  there  was,  at  the  passage 
of  this  act,  no  law  in  existence,  nor  is  there  now,  authorizing 
"  proof  of  deeds "  to  be  taken,  and  therefore  these  words 
would  have  no  meaning,  unless  applied  to  the  law  of  some 
other  State. 

But  it  must  be  observed  that  a  large  variety  of  subjects 
is  embraced  in  the  first  section ;  deeds,  leases,  contracts,  let- 
ters of  attorney,  or  any  other  writing,  whether  under  seal 
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or  not,  to  be  need  or  recorded  in  the  State.  Of  all  these, 
acknowledgments  or  proof  may  be  taken,  as  the  subject  re- 
quires. If  there  be  an  account  against  the  estate  of  a  de- 
ceased person,  to  be  used  on  settlement  of  the  estate,  such 
account  may  be  proven  in  another  State,  before  a  commis- 
sioner. If  there  be  an  account  for  work  and  labor,  or  ma^ 
terials  furnished  for  the  building  of  a  house  or  water-craft, 
the  same  may  be  attested  or  proven  in  another  State,  before 
a  commissioner,  with  a  view  to  its  being  recorded  in  Ohio, 
in  order  to  put  a  lien  upon  such  house  or  boat.  If  a  deed 
for  the  conveyance  of  land,  it  may  be  acknowledged  before 
such  commissioner.  Thus  all  the  words  of  the  section  be- 
come fully  applicable  and  necessary. 

More  than  this,  if  the  expression,  "such  acknowledgment 
or  proof,"  related  to  deeds  only,  the  words,  "  or  proof,"  are 
not  necessarily  meaningless,  as  applicable  to  the  laws  of 
this  State.  The  same  expression  is  used  in  the  fifth  section 
of  the  deeds  act,  as  applicable  to  the  laws  of  Ohio.  Thus, 
"  all  deeds,  etc.,  executed  and  acknowledged  or  provedy  in  con- 
formity with  the  laws  of  such  State,  etc.,  or  in  conformity 
with  the  laws  of  this  State,  shall  be  as  valid,'^  etc.;  and  yet 
it  has  been  seen  there  is  no  law  in  Ohio  for  the  proof  of 
deeds.  The  words  thus  used  are  of  ^general  import;  they 
had  their  origin  at/ a  time  when  deeds  might  have  been 
proven  under  the  laws  of  Ohio,  and  contemplate  a  future 
when  such  proof  may  be  allowed. 

There  is  nothing,  then,  in  the  particular  phraseology  of 
the  second  section  of  the  commissioner's  act  which  requires 
the  construction  put  upon  it  by  the  defendants'  counsel. 

What,  then,  was  the  object  of  this  statute?  and  what  does 
its  language  naturally  import  ?  It  should  first  be  observed 
that  the  language  of  the  act  is  not  in  the  alternative ;  that 
is,  the  act  does  not  say, ''  such  acknowledgment  or  proof  so 
taken,  according  to  the  laws  of  either  this  or  some  other  State, 
shall  have  force  and  effect,"  etc.,  but  according  to  the  laws 
of  the  State,  meaning  some  one  only.  If  one  only,  then 
of  which  ?    The  object  of  this  law  undoubtedly  was  to  fur- 
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nish  facilitieB  for  taking  the  acknowledgment  and  proof  of 
deeds  and  other  instruments  intended  to  be  used  or  recorded 
in  Ohio^  in  other  States,  and  countries — not  only  in  the 
United  States,  but  foreign  lands.  Such  other  States  and 
countries  may  have  made  no  provision  for  the  acknowledg- 
ment or  proof  of  such  instruments.  This  law  furnishes  a 
mode  by  which  such  acknowledgment  and  proof  can  be 
taken  in  accordance  with  the  laws  of  Ohio,  dpon  any  other 
view,  the  law  would  be  fdo  de  se.  If  such  provision  should 
not  be  made  in  any  other  States  or  countries,  the  appoint- 
ment of  a  commissioner  therein  would  be  useless,  since  the 
acknowledgment  or  proof  would  not  be  (so)  taken. 

If  confirmation  of  this  view  of  the  legislative  intention 
were  wanting,  it  is  found  in  the  natural  construction  of  the 
language  used,  as  well  as  in  the  whole  scope  of  the  bill: 
^'  Such  acknowledgment  or  proof  so  taken,  according  to  the 
laws  of  the  State,  shall  have  the  same  force  and  effect  as  if 
made  before  any  ofEicer  authorized  to  perform  such  acts  in 
this  Stite;"  hence,  if  made  before  an  officer  within  this 
State,  it  must  be  made  according  to  the  laws  of  this  State. 
This,  to  my  mind,  is  a  conclusive  view  of  the  question. 

But,  further,  when  language  is  used  which  may  be  taken 
eitker  way,  but  not  bothy  it  would  seem  but  little  less  than  a 
reproach  upon  the  legislature  to  suppose  they  used  it  in  a 
sense  which  would  send  a  commissioner  or  officer  to  another 
State  or  country  to  certify  evidence  according  to  the  law  of 
such  State  or  country,  of  which  he  might  justly  be  supposed 
ignorant,  rather  than  in  accordance  with  the  laws  of  Ohio, 
with  which  he  would  be  supposed  to  be  familiar,  and  where 
the  conformity  of  his  acts  with  the  law  could  be  judged  of 
by  all,  without  referring  to  the  legislation  of  foreign  lands. 

Again,  the  third  section  of  the  act  authorizes  such  com- 
missioners to  take  depositions  in  other  States,  to  be  used  in 
the  courts  of  this  State.  Can  there  be  any  doubt  that  such 
depositions  must  be,  then,  in  all  respects,  in  conformity  with 
the  laws  of  Ohio? 

Finally,  the  fourth  section  of  the  act  requires  the  com- 
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missioner  to  take  an  oath  of  oflSce — ^to  do  what  ?  "  To  exe- 
cute and  perform  all  the  duties  of  such  commissioner,  under 
and  by  virtue  of  the  laws  of  the  State  of  Ohio/*  Not  such 
only  as  may  be  devolved  upon  him  by  the  laws  of  Ohio,  but 
to  perform  them  all  under  (or  in  accordance  with)  the  laws  of 
Ohio. 

It  is  hardly  necessary  to  add,  that  the  very  appointment 
of  an  officer  to  perform  acts  rendered  essential  by  the  laws 
of  a  State,  to  establish  rights  between  parties  at  home,  or 
within  the  State  making  the  appointment,  presupposes  that 
such  acts  are  to  be  performed  in  consonance  with  the  laws 
of  that  State. 

I  am  of  opinion,  therefore,  that  this  mortgage  deed  is  not 
properly  executed  and  recorded,  so  as  to  convey  any  title  in 
the  premises,  as  against  the  plaintiff,  and  that  the  plaintiff  is 
entitled  to  have  his  estate  quieted  and  established.  A  decree 
may  be  drawn  accordingly. 

Decree  for  plaintiff. 


Thornton  Chbck  v.  Littlb  Miami  R.  R.  Ca 

(No.  6,954.) 

1.  Where  a  party  contracts  for  transportation  over  a  route  composed  of 
several  railroads,  for  which  he  pays  an  entire  sum,  and  receives  a  tfarough- 
ticket  or  receipt,  the  contract  is  entire,  and  not  of  several  distinct  liahili- 
ties.  If  no  partnership  in  fact  exists  hetween  the  roads,  he  may  treat 
the  contract  as  entire,  or  several,  so  far  as  the  other  parties  are  con- 
cerned. 

2.  By  the  appointment  of  a  common  a^ent  to  receive  the  entire  consider- 
ation, and  issue  through-tickets  and  checks,  which  they  recognize  and 
assume,  the  several  companies  are  made  aware  that  the  contract  is 
treated  hy  the  passenger  as  entire,  and  not  several. 

3.  If  the  agent  at  the  starting  point  fails  to  disclose  his  principals,  and 
contracts  on  their  hehalf,  whether  jointly  or  severally,  he,  or  the  company 
represented  by  him,  may  be  treated  as  sole  princip^ ;  but  if  the  contract 
be,  in  fact,  entire,  and  he  is,  in  fact,  dealing  for  others,  who  receive  the 
benefits  of  the  contract,  the  other  contracting  party  may  look  to  the  real 
principals,  and  subject  all  who  are  interested  in  the  joint  contract. 
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4.  The  delivery  of  a  check  to  a  passenger,  is  intended  to  relieve  him  of  any 
care  or  superintendence  of  his  baggage,  while  on  its  journey,  and  de- 
volves such  care  upon  the  agents  of  the  several  roads  over  which  it 
passes. 

Special  Term. — Action  to  recover  the,  value  of  lost  bag- 
gage. 

The  petition  sets  forth  that  the  defendant  entered  into  a 
contract  of  partnership  with  the  Columbus  and  Xenia  Rail- 
road Company,  the  Central  Ohio  Railroad  Company,  the 
Baltimore  and  Ohio  Railroad  Company  and  the  Wash- 
ington Branch  Railroad  Company,  by  which  they  formed 
a  running  connection  over  their  respective  roads,  for  the 
transportation  of  passengers,  with  their  baggage,  from 
Washington  city  to  the  city  of  Cincinnati,  for  reward,  and 
that  during  said  partnership,  viz :  on  the  29th  of  December, 
1856,  the  defendant,  at  Washington  city,  by  Us  agent  con- 
tracted with  the  plaintiff,  for  the  consideration  of  $16,  then 
paid  by  plaintiff  to  said  agent,  to  transport  the  plaintiff  and 
baggage  safely,  and  in  a  reasonable  time,  to  the  city  of 
Cincinnati,  over  said  several  roads;  by  virtue  of  which  con- 
tract, the  plaintiff  took  passage  on  the  cars  of  the  Washing- 
ton Branch  Road,  at  Washington  city,  and  delivered  to  the 
proper  agent  of  said  Washington  Branch  Road,  his  baggage, 
consisting  of  a  large  trunk,  containing  his  wearing  apparel, 
of  the  value  of  J203  75,  and  $95  in  money,  being  for  neces- 
sary traveling  expenses;  that  said  agent  gave  to  plaintiff  a 
through-check  for  his  baggage  from  Washington  city  to 
Cincinnati;  that  plaintiff'  was,  in  a  reasonable  time,  safely 
carried  over  the  entire  distance,  and,  upon  his  arrival  in 
Cincinnati,  demanded  his  baggage  from  defendant;  that 
said  baggage  was  not  delivered  to  him,  nor  safely  carried 
over  said  roads,  but,  on  the  contrary,  a  portion  thereof,  con- 
sisting of  said  sum  of  money,  and  wearing  apparel,  to  the 
value  of  $150  75,  (in  all,  $246  75),  was  wholly  lost  through 
the  carelessness  and  negligence  of  the  defendant,  and  were 
never  delivered  to  the  plaintiff'^  and  the  residue  thereof, 
though  delivered  by  the  defendant  to  the  plaintiff,  was  delayed 
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unreasonably,  for  the  space  of  fourteen  days,  by  reason  of 
which  delay  he  has  sustained  damage  in  the  sum  of  $150, 
and  for  which,^together  with  the  value  of  the  property  lost, 
he  claims  damages,  amounting,  in  all,  to  $396  75. 

For  answer  the  defendant  comes  and  denies  the  existence 
of  any  contract  of  partnership  between  defendant  and  said 
other  railroad  companies,  as  averred  in  said  petition ;  and 
denies  that  said  trunk  was  delivered  to  said  defendant,  or  to 
any  agent  of  theirs  authorized  to  contract  in  their  behalf,  as 
alleged  in  the  petition. 

On  the  trial,  the  plaintifi  oifered  in  evidence  his  own  depo- 
sition, from  which  it  appears  that  on  the  day  named  in  the 
petition,  the  plaintiff  engaged  passage  at  the  ticket  office  of 
the  Washington  Branch  Railroad,  in  Washington  city,  from 
thence  to  Cincinnati,  over  the  several  roads  named  in  the 
petition;  paid  a  clerk  in  the  office  $16,  for  the  entire  passage 
money,  and  received  a  through-ticket  for  his  own  passage,  and 
a  check  for  his  baggage,  for  the  entire  route j  of  which  a 
duplicate  was  placed  on  his  trunk ;  that  he  placed  the  trunk, 
thus  checked,  in  the  hands  of  the  baggage  master  for  the  line, 
at  Washington ;  that  it  was  properly  fastened,  and  contained 
the  articles  specified  in  the  petition ;  that  upon  the  same  day 
the  plaintifi:* started  upon  the  cars  at  Washington,  and  reached 
Cincinnati  on  the  second  day  following ;  that  his  ticket  and 
check  were  recognized  by  the  several  agents  of  the  roads  over 
which  he  traveled,  including  that  of  defendant,  as  entitling 
him  to  pass  over.  That  on  his  arrival  in  Cincinnati  he  de- 
nianded  his  trunk  at  defendant's  depot ;  that  the  same  could 
not  be  found ;  that  at  the  end  of  fourteen  days  it  was  found 
at  defendant's  depot.  That  when  thus  found  it  was  recog- 
nized by  defendant's  agent,  as  plaintifPs,  by  the  counter- 
check in  plaintiffs  possession.  That  the  trunk  had  been 
'  broken  open,  and  the  property,  claimed  by  the  plaintiff  to  be 
lost,  had  been  taken  out  of  it.  That  the  agent  of  the  de- 
fendant acknowledged  the  trunk  had  been  broken  open, 
but  stated  that  such  was  its  condition  when  it  arrived  at  the 
depot.    The  plaintiff  at  first  refused  to  receive  what  re- 
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mained  of  his  property,  anless  remuneration  was  made  him 
for  his  damage — ^bnt  iSnally  took  it.  That  the  amount  of 
property  lost  was  as  stated  in  the  petition,  and  that  by  rea- 
son of  being  obliged  to  wait  for  his  baggage,  plaintifi'  was 
unable  to  proceed  immediately  upon  his  journey,  and  lost 
thereby  opportunity  for  employment,  for  the  spaee  of  six 
weeks,  upon  the  steamer  Hickman,  on  which  he  had  been 
engaged  in  his  regular  business,  at  $40  per  month,  and  for 
which  he  claims  to  have  sustained  special  damage,  to  the 
amount  of  $150. 

This  was  all  the  testimony  offered  in  the  case. 

W.  -B.  ProbascOj  for  plaintifll 
Curwen  ^  Wrighiy  for  defendant. 

Spencer,  J.  The  plaintiff  claims  to  recover,  upon  either 
of  two  grounds:  1st  That  whatever  relation  the  defend- 
ant might  have  sustained  to  the  Washington  Branch,  and 
intermediate  railroads,  inter  se,  yet  as  to  the  world,  they  held 
themselves  out  as  partners,  and  the  plaintiff  has  therefore  a 
right  to  charge  them  as  such,  and  to  hold  each  liable  for  the 
acts  of  either,  or  all.  2d.  That  independent  of  partnership, 
the  trunk  being  found  in  possession  of  defendant  in  a  muti- 
lated condition,  throws  upon  them  the  burden  of  showing 
that  the  loss  did  not  happen  while  the  trunk  was  in  their 
possession  as  carriers. 

The  facts  relied  upon  as  going  to  show  a  partnership,  are : 
the  employment  of  a  common  agent  at  Washington  city,  to 
receive  through-fare  for  the  entire  route,  and  for  each  of  the 
roads ;  the  receipt  of  such  fare  and  the  delivery  of  a  single 
tickety  and  a  single  check  for  the  entire  route ;  and  the  ac- 
knowledgment of  the  sufficiency  of  such  ticket  and  check, 
by  the  several  agents  of  all  the  companies  throughout  the 
route,  and  to  the  end  of  the  journey. 

How  far  these  facts,  in  conjunction  with  the  known  cus- 
toms and  usages  of  railroads,  are  to  be  regarded  as  holding 
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oat  to  the  world,  an  idea  of  special  or  limited  partnership, 
as  between  such  roads,  and  persons  dealing  with  them,  has 
been  to  me  a  question  of  no  little  embarrassment;  and 
especially  so,  as  the  number  of  authorities  upon  the  subject 
are  exceedingly  limited,  and  of  a  contradictory  character. 

In  the  case  of  Mlswarth  v.  Tarit^  26  Ala.  738,  the  defend- 
ant owned  a  line  of  stages,  or  a  continuous  and  connected 
passenger  line,  from  Montgomery,  in  Alabama,  to  Charles- 
ton, in  South  Carolina,  connecting  with  another  line  of 
stages  at  one  end,  and  with  a  railroad  at  the  other.    The 
plaintiff  took  passage  from  Montgomery  to  Charleston ;  paid 
his  fare  for  the  entire  distance,  and  received  a  through-iticket 
at  Montgomery.    He  passed,  with  his  baggage,  safely  over 
the  railroad,  and  over  defendant's  line,  and  while  upon  the 
connecting  lines  of  stages,  owned  by  other  parties,  discov- 
ered his  trunk  was  missing.     The  defendant  acknowledged 
himself  proprietor  of  his  own  line,  took  a  memorandum  of 
the  lost  articles,  and  promised  to  assist  in  finding  them. 
The  money  received  for  passage  was  to  be  paid  over  to  the 
different  lines,  in  certain  agreed  amounts.     Upon  the  trial 
below,  the  judge  charged  the  jury  that  if  the  passage  money 
was  paid  over  to  a  common  agent,  and  was  to  be  shared  by  all 
the  parties,  they  were  liable  to  the  world  as  partners,  and  the 
defendant,  as  one  of  the  firm,  was  amenable  to  the  plaintiff's 
action.    It  was  held  on  error  that  the  charge  was  erroneous^, 
that  although  the  plaintiff  had  purchased  a  ihrough-tiokety 
and  defendant  was  to  receive  part  of  the  price  paid  for  it, 
under  a  contract  for  that  purpose  with  the  other  parties,  as' 
to  his  portion  of  the  route,  that  did  not  render  him  liable  a& 
a  partner,  so  as  to  subject  him  to  a  loss  not  occurring  upon  his^ 
portion  of  the  route.   The  court  say  (page  786), "  The  liability- 
of  the  defendant  as  a  partner,  was  by  the  charge  to  depend 
solely  upon  the  fact  of  his  having  the  right  to  receive  a  por- 
tion of  the  money  paid  for  the  through-ticket.     Suppose  the 
different  proprietors  along  the  route  came  to  the  under- 
standing to  appoint  a  common  agent  at  each  end,  to  receive 
the  fare  of  each,  from  passengers  going  through,  and  to  give- 
16 
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a  receipt  or  throngh-ticket,  it  is  very  clear  that  such  an 
agreement  wonld  not  constitute  a  partnership  inter  se^  or  as 
to  third  persons f  and  yet  each  proprietor  would  have  the  right 
to  receive  his  proportion  of  the  fare ;  there  would  be  in  such 
case  no  community  of  interest,  either  in  the  property  or  the 
profits." 

This  decision  was  undoubtedly  correct,  in  so  far  as  it  re- 
versed the  decision  of  the  court  below.  The  court  below 
had  held  it  conclusive  proof  of  a  partnership,  that  the  de- 
fendant had  received  a  portion  of  the  money,  paid  for  a 
through-ticket,  without  considering  the  question  of  a  com- 
munity of  prqfitSj  or  of  joint  interest  in  the  property,  or  a 
joint  undertaJcing  to  carry.  But  so  far  as  the  court  of  errors 
undertook  to  negative  the  idea  of  partnership,  on  the  ground 
that  there  appeared  to  be  no  community  of  interest  between 
the  parties,  either  in  the  property^  or  in  the  profits^  it  seems 
to  me  the  court  went  entirely  too  far.  A  continuous  line, 
and  the  undertaking  of  each  'to  forward  passengers,  who 
had  been  carried  over  the  route  of  another,  might  have 
made  the  routes  of  all  more  profitable,  by  inducing  increased 
travel,  and  thus  give  such  an  interest  in  the  purpose  of  the 
undertaking  of  all. 

In  the  case  of  Hart  v.  Rensselaer  and  Saratoga  M.  i2. 
Cb.,  4  Selden,  37,  the  plaintiff  purchased,  at  Whitehall,  from 
an  agent,  through  passenger  tickets  from  thence  to  Troy. 
Part  of  the  line  was  covered  by  the  defendant's  road — part 
by  the  road  of  another  company,  and  part  by  the  Washing- 
ton and  Saratoga  Railroad — and  put  his  baggage,  consisting 
of  four  trunks,  on  board  the  cars,  at  Whitehall.  Both  pas- 
senger and  baggage  cars  ran  all  the  way  through.  Two  of 
the  trunks  arrived  safely  at  Troy,  the  other  two  were  lost. 
Such  was  the  plaintiff's  proof,  and  on  motion  for  a  non-suit, 
the  court  below  refused  it.  The  defendant  then  offered 
evidence  that  there  was  an  agreement  between  the  thr^e 
companies,  by  which  the  defendant  ran  its  engine  beitween 
Troy  and  Saratoga;  and  the  Saratoga  and  Washington  Rail- 
road Company,  its  engine  between  Saratoga  and  Whitehall. 
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That  each  ran  cars  over  the  whole  distance,  accounting  to 
the  three  for  their  proper  proportion  of  the  distance  run. 
That  for  the  accommodation  of  passengers,  tickets  were  sold 
in  three  parts — ^Troy  to  Balaton,  Balston  to  Saratoga,  Sara- 
toga to  Whitehall.  The  court  charged  the  jury,  "  that  it 
was  not  a  question  whether  the  property  was  on  the  de* 
fendant^s  road,  but  whether  it  was  received  by  the  defend- 
ant's agents,  at  "Whitehall  or  elsewhere ;  '*  npon  which  plain- 
tiff obtained  a  verdict.  On  a  writ  of  error,  complaint  was 
made,  that  the  court  below  refused  to  non-suit  the  plaintiff,  as 
requested,  and  that  the  charge  of  the  court  below  was  erron- 
eous. The  court  above  intimate  that  when  the  plaintiff  closed 
his  case,  the  evidence  of  the  defendant's  liability  was  slight — 
hardly  suficient  to  warrant  a  verdict.  But  this  point  it  was 
unnecessary  to  decide ;  for  upon  the  further  evidence  given 
by  defendant,  the  verdict  was  clearly  right,  and  no  fault  was 
to  be  found  with  the  charge ;.  for  it  appeared,  further,  in  evi- 
dence by  a  witness,  that  he  was  baggage  man  in  the  em- 
ployment of  defendant — ^had  charge  of  the  baggage  car  from 
Whitehall  to  Troy,  which  belonged  to  the  defendant,  and  in 
which,  part  of  the  defendant's  baggage  was  carried  from 
Whitehall  to  Troy ;  that  he  once  went  into  t^ie  other  bag- 
gage cars,  which  the  agents  of  the  Whitehall  road  had  filled 
up  with  emigrant's  baggage  (to  which  class  plaintiff  be- 
longed) ;  that  on  his  arrival  at  Saratoga,  he  neglected  assort- 
ing the  baggage  to  be  sent  to  Schenectady,  from  that  to  be 
sent  to  Troy,  out  of  the  freight  car  which  came  to  Troy; 
and  that  through-tickets  were  sometimes  sold  to  emigrants. 

The  ground  upon  which  this  decision  rests,  is  not  distinctly 
stated  by  the  court — whether  because  the  evidence  showed 
a  joint  interest  between  the  several  roads,  as  partners ;  or 
whether  it  showed  that  the  trunlcs  were,  from  the  beginning, 
considered  as  under  the  charge  of  the  defendant's  agent. 

In  a  manuscript  case,  decided  at  general  term  of  the 
supreme  court  of  Buffalo,  Morris  v.  The  Michigan  Southern 
B.  jB.  C4>.,  the  case  of  Hart  v.  The  Bensselaer  ^  Saratoga 
B.  B.  Co.y  was  held  as  conclusively  deciding  that  payment 
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to  a  common  agent  of  the  passenger  money  for  the  entire 
line,  accompanied  by  a  through-ticket,  constituted  the  sev- 
eral companies  of  which  the  line  was  composed,  partners,  as 
between  themselves  and  the  parties  making  spch  payment. 
In  this  case  the  defendant  was  the  connecting  link  between 
the  Northern  Indiana  Railroad,  and  the  Erie  &  Kalamazoo 
Railroad,  the  three  forming  a  continuous  line  from  Chicago 
to  Toledo.  They  had  agents  at  each  end  of  the  line,  who 
received  through-fare,  and  gave  tickets  and  bills  accordingly, 
and  the  money  was  divided  among  the  roads,  according  to 
the  distance  traveled  by  each.  The  plaintiff  put  his  cattle 
on  board  the  cars  at  Chicago,  destined  for  Toledo,  which 
were  damaged  before  they  reached  defendant's  road.  He 
also  put  some  hogs  on  the  cars  at  Chicago,  for  Toledo,  which 
were  damaged  after  they  left  the  defendant's  road.  For  the 
latter  there  was  no  waybill,  or  memorandum  of  transporta- 
tion, nor  any  special  contract,  other  than  what  was  implied 
from  payment  of  the  price  of  transportation  for  the  whole 
distance.  For  the  cattle  there  was  a  waybill,  signed  by  the 
transportation  agent  at  Chicago,  as  follows : 

"  NOBTHEBN  IlTDIANA  BaILBOAB  Cc,  JaN.  7,  1853. 

"Waybill  of  Merchandise  forwarded  from  Chicago  to  Toledo: 


No.  of  Car. 

To  whom  consigned. 

Description. 

Charges. 

603,    141,    134, 

127,    129,    140, 

&c. 

John  Morris, 
Toledo. 

123  head  of  cat- 
tle, 11}.  Cars, 
®$25. 

$287  50. 

"L 

.  BARLING,  Age 
"  per  D.  W. 

nt, 
Matthews." 

These  facts  the  court  held,  under  the  decision  of  the  case 
alluded  to,  were  sufficient  to  establish  a  joint  liability  on  the 
part  of  the  defendant,  with  the  other  railroads^  as  partners. 
It  is  true  the  court  also  held,  that  such  contract  of  partner- 
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ship  was  not  within  the  scope  of  the  defendant's  authorityy 
nnder  its  charter,  and  was,  therefore,  void. 

CTpon  this  latter  question,  however,  I  need  not  dwell,  since 
we  have  decided,  in  general  term,  in  two  cases,  that  a  rail- 
road company  might  make  a  binding  contract  of  transpor- 
tations beyond  its  own  terminus. 

The  real  question  to  be  determined  in  this,  and  cases  of  a 
like  kind,  is,  with  whom  has  the  plaintiff  made  his  contract 
When  a  party  contracts  with  an  agent  for  transportation 
over  an  entire  line,  for  which  he  pays  an  entire  price,  and 
receives  one  through-receipty  does  he  understand  that  he  is 
making  payment  'for  an  entire  consideration,  or  for  several 
distinct  considerations  to  be  received  ?  and  do  the  parties 
with  whom  he  deals,  hold  themselves  out  as  dealing  severally^ 
or  as  uniting  in  a  common  purpose  for  an  entire  considera- 
tion ?  The  answer  to  these  questions,  it  seems  to  me,  must 
determine  the  question  of  liability.  Now,  it  is  evident,  that 
so  far  as  the  plaintiff  is  concerned,  he  must  have  considered 
the  contract  of  transportation  as  entire,  either  as  made 
with  the  company  at  the  starting  point  of  the  line,  or 
as  made  with  all  tiie  parties  composing  the  line — ^he  consid- 
ered the  contract  as  a  unity  and  not  made  up  of  several  dis* 
tinct  agreements  with  several  distinct  parties.  The  evidence 
which  he  receives  from  the  other  contracting  party  is  of  an 
entire  engagement,  and  not  of  several  distinct  liabilities ;  the 
price  he  pays  is  an  entire  sum,  and  he  makes  no  inquiry  into 
the  consideration  to  be  received  by  each  company  individu- 
ally;  his  baggage  is  checked  through  the  entire  distance,  to 
be  delivered  in  safety  at  his  journey's  end,  and  is  not  to  be 
delivered  to  or  inquired  for  by  him  at  any  intermediate  point. 
If  his  ticket  should  be  refused  at  any  intermediate  point, 
he  does  not  expect  a  return  back  of  the  consideration  re- 
ceived for  that  particular  part  of  the  route.  He  considers 
the  whole  contract  broken,  and  that  he  is  entitled  to  a  return 
of  the  price  for  the  whole  journey  unperformed,  and  in  this 
case  he  does  not  expect  to  call  upon  each  company  severally 
for  its  proportion  of  the  consideration  received — for  that  cor- 
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poration  he  does  not  know — ^he  expects  to  be  reimbursed  ia 
an  entire  sum.  It  follows  then,  that  so  far  as  he  is  con- 
cerned, he  treats  the  contract  as  entire,  and  not  merely  sev- 
eral. If  no  partnership  in  fact  exists  between  the  roads,  he 
may,  undoubtedly^  treat  the  contract  as  entire,  or  several,  so 
far  as  the  other  parties  are  concerned. 

By  the  appointment  of  a  common  agent,  to  receive  the 
entire  consideration,  who  issues  through^tickets  and  checks, 
which  they  recognize,  and  assume,  they  are  made  aware  of 
the  expectations  of  parties  dealing  with  the  agent,  and  must, 
therefore,  know  the  contract  is  treated  as  entire,  and  not 
several.  With  whom, then,  if  entire,  is  the  contract  made? 
Undoubtedly,  if  the  agent  of  the  company  at  the  starting 
point  fails  to  disclose  his  principals,  and  contracts  on  their 
behalf,  whether  jointly  or  severally,  he,  or  the  company  rep- 
resented by  him,  may  be  treated  as  sole  principal^  and  held 
liable  accordingly.  But  if  the  contract  made  by  him  be 
entire,  and  he  is,  in  fact,  dealing  for  others,  who  receive  the 
benefits  of  the  contract,  the  other  contracting  party  may 
look  to  the  real  principals,  and  subject  all  who  are  interested 
in  the  joint  contract.  In  this  view  of  the  case,  I  am  of  opin- 
ion that  this  contract  of  transportation  may  be  property  con- 
sidered as  joint  between  all  the  roads  participatiug  in  its 
benefits,  and  that  the  defendants  are  liable  accordingly ;  an 
opinion  in  all  respects  confirmed  by  Judge  Redfield  in  his 
treatise  on  railways. 

Assuming,  however,  that  the  facts  above  referred  to,  fail 
to  establish  a  joint  liability  between  the  several  parties  form- 
ing the  line,  and  still  it  seems  to  me  the  case  is  in  favor  of 
the  plaintiff. 

It  is  proof  that  the  trunk  containing  the  plaintiff's  bag- 
gage, was  delivered  in  good  order  upon  the  cars  at  Wash- 
ington city,  with  a  through-check  fastened  upon  it ;  that 
the  check  was  recognized  by  the  defendant  as  authorizing 
them  to  carry  the  trunk  through  and  deliver  it  to  plaintiff; 
that  the  trunk  came  into  the  hands  of  defendant,  and  was 
transported  over  its  line  of  road ;  that  when  it  reached  the 
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end  of  the  Hue  it  had  been  broken  open,  and  in  part  rifled 
of  its  contents.  The  delivery  of  the  check  to  the  plaintifi' 
was  intended  to  relieve  him  from  any  care  or  superintend- 
ence of  the  trank  while  on  its  journey,  and  devolved  such 
care  upon  the  agents  of  the  several  roads  over  which  it 
passed.  It  is  found  in  the  defendant's  hands  broken  open 
and  rifled.  The  defendant  gives  no  account  of  the  condi- 
tion in  which  it  was  received  by  it,  though  it  acknowledges 
that  it  was  apparent  the  trunk  had  been  broken  open.  The 
nature  of  the  case  renders  it  difficult,  if  not  impossible,  on 
the  part  of  the  plaintifi*,  to  show  where  the  loss  did  happen, 
whether  before  or  after  the  trunk  came  into  defendant's  pos- 
session. In  this  state  of  the  case,  it  seems  to  me,  that  the 
burden  of  proof  ought  to  rest  with  the  defendant,  and  that 
we  are  jastified  in  holding,  that  as  the  trunk  started  on  its 
journey  in  a  sound  condition,  it  so  continued,  until  it  was 
found  to  be  injured,  and  that  the  party  in  whose  possession 
it  was  first  found  to  be  injured  should  render  account  for 
such  injury,  or  show  that  it  happened  elsewhere;  and  in 
default  of  such  account  should  answer  for  the  loss. 

I  have  examined  the  matters  in  controversy  at  considera- 
ble length,  because  they  present  important  practical  ques- 
tions, and  when  persons  are  traveling  over  long  routes,  op- 
erated by  several  diflerent  companies,  acting  in  concert,  they 
ought  to  be  made  to  understand  with  whom  they  are  con- 
tracting and  to  whom  they  are  to  look  for  remuneration  in 
case  of  loss. 

As  to  the  amount  of  recovery,  the  quantity  and  value  of 
plaintiff's  wearing  apparel,  with  which  he  was  traveling,  was 
not  unreasonable  in  amount,  nor  the  money  taken  by  him  for 
reasonable  traveling  expenses.  But  as  to  the  charge  occa- 
sioned by  not  receiving  his  baggage  in  due  season,  it  is  not 
the  subject  of  remuneration.  It  is  not  set  forth  specially  in 
the  petition,  nor  was  it  the  necessary  or  direct  result  of  the 
failure  to  deliver  the  plaintift'^s  trunk. 

I  shall,  therefore,  cause  judgment  to  be  entered  up  for 
plaintiff',  for  the  value  of  the  wearing  apparel  and  money 
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lost,  amounting  to  1246.75,  with  interest  from  the  time  of 
suit  brought. 
Judgment  for  plaintiff. 


Fatman  &  Co.  v.  The  Cin.,  Ham.  &  Dayton  R.  R.  Co. 

(No.  3,698.) 

1.  Where  a  contract  is  made  with  a  railroad  company  to  carry  ft>eight  6y 
railroad  from  one  point  to  another  (as  from  Cincinnati  to  Philadelphia), 
at  a  specified  price  for  the  whole  distance,  with  a  stipulation  that  the 
company  shall  not  be  held  accountable  for  any  damage  or  deficiency  in 
packages,  if  receipted  for  **  in  good  order  "  by  another  company,  at  some 
intermediate  point  on  the  route ;  and  afterward  the  goods  are  receipted 
for  "  in  good  order,''  and  carried  a  part  of  the  distance  by  watery  on  vesaeU^ 
and  the  goods  are  proved  to  have  been  damaged  while  in  transit,  the  first 
named  company  is  liable  fOr  such  damage.  The  contract  is  an  entirety; 
the  company  are  carriers  for  the  whole  distance,  and  are  liable  according 
to  the  legal  obligations  imposed  on  them  as  carriers :  they  are  to  carry  the 
goods  without  loss  or  damage,  save  those  arising  from  inevitable  accident 
or  public  enemies,  and  by  changing  the  route  they  assume  the  risk  of 
safe  transportation. 

2.  The  clause,  "  if  receipted  for  in  good  order,"  etc.,  is  not  to  be  taken  as 
absolutely  releasing  the  carrier,  in  any  event,  from  responsibility  in  case 
of  loss  of  goods,  but  only  from  responsibility  for  losses  occurring  without 
any  fault  of  the  carrier,  or  agents  employed  by  him. 

3.  When  a  loss  is  shown  to  exist  the  law  raises  the  presumption  of  neg- 
ligence against  the  carrier,  and  On  him  rests  the  burden  of  proof  to 
show  the  loss  or  damage  occurred  without  his  fault,  or  the  fault  of  those 
employed  by  him.  When  such  negligence  exists  he  can  not  avoid  re- 
sponsibility ;  he  can  only  excuse  himself  for  a  failure  to  deliver,  or  for 
damages  to  goods,  by  showing  that,  without  his  faulty  he  has  been  pre- 
vented by  some  one  of  the  causes  recognized  by  law.  This  principle 
applies  as  well  to  the  agents  of  the  carrier,  or  sub-contractors,  as  to  the 
carrier  personally. 

SpEaAL  Term. — This  was  an  action  brought  to  recover 
damages  for  a  breach  of  contract,  as  common  carrier.  In 
the  month  of  May,  1855,  the  plaintiffs  delivered  to  the  de- 
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fendants  500  cases  of  tobacco,  to  be  carried  from  points 
along  the  defendants'  road  to  Philadelphia,  at  sixty  cents 
per  one  hundred  poands.  Upon  the  shipment  of  the  to- 
bacco, from  time  to  time,  the  defendants  delivered  to  the 
plaintifiEs  bills  of  lading  of  the  following  tenor: 

"  Beceived  of  Fatman  &  Co.,  in  apparent  good  order, 

cases  of  tobacco, pounds,  to  be  forwarded  to  Fatman  & 

Co.,  Philadelphia,  at  60  cents  per  100  pounds,  marked,"  etc., 
**  which  the  Cincinnati,  Hamilton  &  Dayton,  and  Mad  River 
k  L.  E.  Railroad  Companies,  and  the  railroads  with  which 
they  connect,  agree  to  forward  from  Cincinnati  to  Philadel- 
phia upon  the  following  conditions :  That  the  shippers  and 
owners  do  hereby  release  said  road,  and  those  with  which 
they  connect,  from  liability  from  breakage,"  etc.,  (to  certain 
specified  articles,)  ^^  damage  to  hay,  or  other  bulky  article  re- 
quiring shipment  in  open  cars,"  etc.  ^^  It  being  also  agreed 
between  the  parties  hereto  that  the  said  Cincinnati,  Hamil- 
ton &  Dayton  and  Mad  River  &  L.  E.  Railroad  Companies 
shall  not  be  held  responsible  for  any  damage  or  deficiency  in 
packages,  if  receipted  at  Sandusky  in  good  order."  Signed, 
etc. 

The  packages  were  carried  on  the  Cincinnati,  Hamilton  & 
Dayton  and  Mad  River  k  L.  E.  Railroad  Companies  to  San- 
dusky, and  by  the  agent  of  the  Sandusky  road  were  deliv- 
ered, one  parcel  on  board  the  steam  propeller  ^^  Baltic,"  and 
the  residue  on  the  streamer  '^  Hudson,"  and  the  agent  received 
from  the  masters  of  said  steamers  bills  of  lading,  as  follows : 

^^  Shipped  in  good  order^  by  L.  H.  Lewis,  agent,  as  agent 
and  forwarder,  for  account  and  risk  of  whom  it  may  con- 
cern, on  board  the  steamer ,  the  following  articles  (t.  e.j 

the  cases  of  tobacco),  which  are  to  be  delivered  in  like  good 
order  at  the  port  of  Bufialo,  danger  of  navigation  only  ex- 
cepted, unto  consignees,  paying  charges,  as  specified  below. 
In  witness  whereof/'  etc.    Signed. 

KebUr  ^  Force  for  plaintiffs. 
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Worthingion  ^  Matthews  for  defendants. 

Spencer,  J.  It  is  in  proof,  on  part  of  the  plaintiflfe,  that 
the  tobacco  was  pnt  np  in  good  order,  and  was  not  damaged 
when  delivered  to  defendants,  but  that  when  it  was  received 
at  Philadelphia  it  was  considerably  damaged,  to  the  amount, 
say,  of  8414,  the  boxes  being  in  some  way  exposed  to  wet. 
At  what  point  of  their  transit,  or  how  they  became  wet,  is 
not  apparent. 

The  authority  of  the  defendants  to  make  a  contract  of 
transportation  extending  beyond  the  limits  of  their  own  road 
is  admitted,  to  the  extent  of  such  authority  on  the  part  of 
other  railroads,  the  defendants  waiving  exemption,  if  any, 
arising  from  the  peculiar  terms  of  the  contract.  We  have 
decided  in  repeated  cases,  in  general  term,  that  a  railroad 
company  may  make  such  a  valid  contract^  extending  beyond 
the  limits  of  their  own  road,  whether  as  carriers  or  as  for- 
warders, adopting  the  principle  laid  down  in  the  case  of 
Noyes  v.  The  Rutland  ^  Burlington  B.  jR.,  1  Williams,  110, 
where  it  is  said:  "It  seems  to  be  now  well  settled  that  rail- 
roads,  as  common  carriers,  may  make  valid  contracts  to  carry 
beyond  the  limits  of  their  own  road,  either  by  land  or  water, 
and  thus  become  liable  for  the  acts  and  neglects  of  other  car- 
riers in  no  sense  under  their  control."  (Cites  8  M,  &  W. 
421 ;  19  Wend.  534;  28  Verm.  186.)  Carriers,  whether  nat- 
nral  or  artificial,  may  contract  to  carry  beyond  their  own 
limits,  and,  in  such  cases,  can  only  exonerate  themselves  by 
personal  deliveiy.  23  Verm.  186.  Such  contracts  are 
within  the  scope  of  their  general  business,  though  not  with- 
in the  strict  terras  of  their  charters.    5  Cush.  69. 

It  should  be  observed  that  there  is  no  proof  in  the  case 
that  the  goods  were  carried  forward  from  Sandusky  by  rail- 
ready  or  that  the  defendants  had  any  connection  with  other 
railroads  at  Sandusky ;  on  the  contrary,  the  tobacco,  it  ap- 
pears, was  forwarded  from  Sandusky  to  Buffalo  by  water 
transportation,  and  receipted  for,  not  by  other  railroads,  but 
by  the  owners  of  steam  vessels  on  the  Lake.    If  it  should 
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be  claimed,  therefore,  under  the  contract,  that  the  tobacco 
was  to  be  transported  by  railroad  by  the  defendants,  in  con- 
junction with  other  railroad  companies  connecting  with 
them  at  Sandusky,  between  whom  and  the  plaintiffs  several 
liabilities  were  created,  so  as  that  the  tobacco,  upon  being 
"  receipted  for  at  Sandusky  in  good  order,"  by  such  other 
companies,  or  some  one  of  them,  the  liability  of  the  defend- 
ants ceased,  and  from  thence  forward,  the  sole  burden  and 
risk  of  its  transportation  was  assumed  by  such  other  com- 
panies, to  whom,  alone,  the  plaintifis  were  to  look  in  case  of 
loss,  it  must  be  assumed  that  the  transportation  from  San- 
dusky was  to  be  by  railroad,  and  that  the  liability  of  the  de- 
fendants, in  respect  of  such  further  transportation,  did  not 
cease  unless  the  tobacco  was  delivered  to,  and  receipted  for 
in  good  order,  by  such  other  railroad  company.  Under  this 
construction  of  the  contract  the  defendants  have  not  com- 
plied with  its  terms,  and  are  not  shielded  thereby  from  lia- 
bility, whether  as  common  carriers  or  as  forwarders ;  for,  by 
changing  the  route,  they  assumed  the  risk  of  safe  transpor- 
tion.  If  it  be  claimed,  however,  that  the  defendants,  having 
connection  with  other  transportation  companies  to  Phila- 
delphia, were  at  liberty  to  select  the  route  (whether  by  land 
or  by  water),  east  of  Sandusky,  then  it  must  be  for  the  rea- 
son that  they  alone  undertook  to  be  the  carriers  for  the  whole 
distance,  and  thus  they  became  sole  parties  to  the  contract 
of  transportation,  and  liable  according  to  the  legal  obliga< 
tions  it  imposed  upon  them.  The  contract  is  undoubtedly 
entire.  The  defendants  undertook  to  "  forward  "  this  tobacco 
from  the  place  of  shipment  on  their  road  to  Philadelphia, 
and  over  the  entire  distance,  the  consideration  for  its  per- 
formance is  an  entire  sum.  The  capacity  in  which  they 
contract  is  the  same  for  the  entire  distance,  whether  as  car- 
riers ov  forwarders,  but  as  carriers  for  one  part  of  the  distance 
and  forwarders  for  the  residue.  The  plaintifts  have  made 
no  contract  for  transportation  with  any  other  party,  and 
have  no  claim  against  any  other.  It  is  equally  plain  that 
the  defendants  were  not  mere  forwarders  from  the  com- 
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moncement.  Part  of  the  journey  was  perforined  over  their 
owD  road  ;  as  to  that,  they  could  be  nothing  else  than  car- 
riers.   If  carriers  as  to  party  then  carriers  as  to  the  whole. 

The  words  "  to  forward,"  as  used  in  this  contract,  are  to 
be  construed  in  connection  with  the  business  of  the  defend- 
ants as  carriers^  and  should  be  take.n  as  signifying  ^^  to  carry 
forward,"  not  "  to  deliver  to  others  for  carriage."  Blossom 
V.  Griffin,  8  Kernan,  569-71.  The  case  of  IjoUins  v.  The 
Bristol  and  Exeter  R.  R.  Co.,  11  Exch.  790,  is  very  strongly 
in  point  upon  the  question  under  consideration.  There 
property  was  delivered  by  the  plaintiff  to  the  Great  West- 
ern Railroad  Co.,  at  Bath,  to  be  conveyed  to  Torquay,  in 
Devonshire,  for  which  a  receipt  was  signed  as  follows: 
"Bath  Station,  August  7th,  1858.  Received  the  under- 
mentioned goods  on  the  conditions  stated  on  the  other  side, 
to  be  sent  to  Torquay  Station,  and  delivered  to  R.  C.  Collins, 
consignee,  or  his  agent."  (Then  follows  a  description  of  the 
goods.)  On  the  back  of  the  receipt  were  the  conditions 
referred  to,  by  the  fourth  of  which  the  company  was  ab- 
solved from  accidents  hy  fire,  and  by  the  tenth  of  which  it 
was  provided  that  the  company  would  ^^ forward  goods 
consigned  beyond  the  limits  of  their  own  road,  by  other 
carriers — the  charges  of  such  carriers  to  be  added  to  those 
of  the  company,  and  any  money  received  by  the  company, 
as  payment  for  conveyance  by  other  carriers,  beyond  their 
limits,  to  be  received  only  for  the  convenience  of  consignors, 
to  be  paid  over  to  such  carriers,  and  not  as  a  charge  made 
by  the  company  in  the  capacity  of  carriers,  beyond  the  ex- 
tent of  their  own  railway ;  delivery  by  the  company  to  be 
considered  as  complete  when  the  goods  are  received  by  such 
carriers  for  further  transportation,  the  company  not  to  be 
responsible  for  any  loss,  damage  or  detention,  beyond  the 
limits  of  their  own  road."  In  going  from  Bath  to  Torquay, 
the  goods  had  to  pass  over  three  roads  in  the  line,  of  which 
that  of  the  Great  Western  was  the  first,  and  the  Bristol  and 
Exeter  the  second.  The  goods  were  safely  passed  over  both 
roads,  but  while  they  were  in  depot,  awaiting  delivery  to 
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the  third,  they  were  consumed  by  fire.  It  was  claimed 
on  the  part  of  the  plaintiff,  that  there  were  three  contracts, 
made  with  three  different  companies,  and  that  the  exemp- 
tion from  fire  extended  only  to  the  Great  Western  Kailway 
Company,  but  the  court  held,  that  '^  the  contract  for  the 
conveyance  of  the  goods  was  one  contract,  made  with  the 
Great  Western  alone.  They  contracted  in  terms,  upon  the 
face  of  the  receipts,  to  carry  the  goods  from  Bath  to  Tor- 
quay; and  if  anything  is  contained  in  the  tenth  condition 
repugnant  to  this  contract,  it  could  not  affect  it."  Being  an 
entire  coittract,  and  that  of  the  Great  Western,  the  condition 
(exemption  from  loss  by  fire)  extended  through  the  whole 
route,  and,  therefore,  the  plaintiff  could  not  recover. 

Treating  this  contract  then  as  entire,  and  the  defendants 
as  carriers  for  the  whole  route,  what  are  the  obligations 
which  it  imposes  upon  the  defendants  ?  They  are,  undoubt- 
edly, to  carry  the  tobacco  from  the  place  of  shipment  to 
Philadelphia,  xoithout  loss  or  damage^  save  that  arising  from 
inevitable  accident  or  public  enemies,  unless  exempted  by  that 
clause  of  the  contract,  which  declares  that  they  '^  shall  not 
be  held  accountable  for  any  damage,  or  deficiency  in  pack- 
ages, if  receipted  at  Sandusky  in  good  order."  The 
effect  of  this  clause,  then,  is  to  be  considered.  Without 
question  the  defendants  are  liable  to  all  the  responsibilities 
of  common  carriers,  until  the  property  arrives  at  Sandusky, 
and  is  receipted  for  in  good  order.  Receipted  for  by  whom  ? 
By  the  defendants'  agents,  for  further  transportation.  Now, 
the  defendants  having  stipulated  as  carriers,  to  take  this 
property  to  Philadelphia,  were  not  at  liberty  to  say  that, 
if  received  by  their  agent  at  Sandusky,  they  would  not  be 
bound  to  carry  it  farther^  nor  be  responsible  therefor,  if 
damaged  or  wholly  lost,  by  the  negligence  of  their  servants, 
however  great.  The  first  branch  of  such  a  condition  is  re- 
pugnant to  the  terms  of  the  agreement  to  carry,  and  the 
latter  is  contrary  to  public  policy,  and  void. 

It  is  undoubtedly  true  that  a  common  carrier  may  limit 
his  common  law  responsibility  by  special  contract,  but  not 
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60  as  to  shield  him  from  liability  in  case  of  neglect  Public 
policy  forbids  this.  The  reason  assigned  in  the  well  con- 
sidered case  of  Graham  ^  Co.  v.  Dams  ^  Co.,  4  0.  S.  862- 
377,  is  that  the  public  are  interested,  generally,  in  the  per- 
formance by  car  o'>  of  their  duties,  inasmuch  as  it  often 
happens  that  many  i;  /..^-^akings  are  included  in  the  same 
act  of  transportation — u..^  -property  and  persons  of  several 
individuals  being  involved  ii:  *he  same  vcnturej  whatever 
has  a  tendency  to  render  the  cu.rier  careless,  as  to  the 
person  or  property  of  one  involving  hazard  to  the  person  or 
property  of  another,  by  "  diminishing  the  motives  for  the 
discharge  of  duty,"  and  thus  "  it  is  against  public  policy,  be- 
cause it  takes  from  the  public  a  part  of  the  security  they 
would  otherwise  have."  Hence,  it  is  said,  that  "a  loss  from 
negligence  can  not  be  within  the  stipulated  exceptions  to 
the  carrier's  liability,  and  he  can  only  excuse  himself  for  a 
failure  to  deliver  the  goods  entrusted  to  him,  by  showing 
that  without  his  fault  he  has  been  prevented  by  some  one  of 
the  causes  recognized  by  law,  or  specifically  provided  for  in 
the  contract."  lb.  879.  This  principle  of  public  safety 
applies  as  well  to  the  agents  of  the  carrier,  or  subcontractors 
employed  by  him  in  the  performance  of  their  duties,  as  to 
the  carrier  personally.  No  inducements  should  be  allowed 
by  which  they  may  be  rendered  less  careful.  Should  the 
carrier  be  subjected  for  their  acts  of  negligence,  he  may 
stipulate  for  indemnity,  or  have  recourse  upon  them. 

In  the  construction,  then,  of  the  stipulation  contained  in 
the  contract  under  consideration,  it  is  not  to  be  taken  as  ab- 
solutely releasing  the  defendants,  in  any  event,  from  respon- 
sibility in  case  of  a  total  or  partial  loss  of  the  goods,  provided 
they  be  received  in  good  order  by  the  defendants'  agents  at 
Sandusky,  but  only  from  responsibility  for  losses  occurring 
without  any  fault  of  the  defendants  or  the  agents  employed 
by  them  to  carry  the  property  forward  from  that  place  to 
the  place  of  destination. 

Now  we  have  seen  that,  in  all  cases,  the  burden  of  proof 
rests  upon  the  carrier  to  show  that  the  loss  or  damage  has 
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occurred  without  his  fault,  or  any  fault  of  those  employed 
by  him,  and  when  a  loss  is  shown  to  exist,  the  law  raises 
the  presumption  of  negligence  against  the  carrier.  XJbi. 
Supra.  374;  2  GreenL  Evi.,  sec.  219;  Angel  on  Carriers,  sec. 
202 ;  Story  on  Bail.  sec.  529.  *  Where  such  negligence  exists 
he  can  not  avoid  responsibility.  In  the  present  case  it  is 
shown  that  damage  has  accrued  to  the  plaintiff's  property 
while  in  the  hands  of  the  defendants  as  carriers.  The 
defendants  have  not  shown  how  that  damage  occurred,  or 
that  it  happened  without  any  fault  of  theirs,  or  of  their 
agents.  It  must  be  imputed  to  their  negligence,  and  they 
should  be  held  responsible  for  it. 
Judgment  for  plaintiff. 


Graham  &  Buckingham  v.  Firemen's  Ins.  Co. 

(No.  6,869.) 

1.  It  is  essential  to  a  recovery  upon  a  policy  of  insurance,  that  the  party 
insured  should  have  an  interest  in  the  property,  both  at  the  time  when 
the  insurance  is  made,  and  when  the  loss  happens.  This  interest  need 
not  be  PERSOXAL :  it  may  be  as  aqsnt  or  tbustbe,  but  it  must  exist  in 
some  form  or  other. 

2.  Where  the  terms  of  a  policy  are  clear,  they  can  not  be  varied  by  proof, 
or  explained  by  averment  in  pleading:  if  the  terms  are  not  clear,  extrin- 
sic evidence,  consistent  therewith,  may  be  received  to  explain  the  policy. 

3.  Upon  a  showing  of  fraud  or  mistake,  the  insured  will  be  entitled  to  have 
the  agreement  reformed  and  properly  enforced. 

Special  Term. — On  demurrer  to  petition.  Suit  on  a  policy 
of  insurance.  The  petition  sets  forth  that  on  the  1st  of  De- 
cember, 1856y  the  defendants  executed  and  delivered  an  open 
policy  of  insurance,  whereby  they  undertook  to  insure  John 
Bond,  in  such  sums  as  might  be  specified  by  application, 
from  and  to  any  place  mutually  agreed  upon  and  indorsed 
upon  said  policy ^  "  against  all  perils  of  the  rivers/'  etc.    That 
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afterward,  "on  the  18th  day  of  December,  1856,  the  said 
Bond  acting  for  and  as  the  agent  of  the  plaintifis,  and  for 
their  use  and  benefit,  made  application  to  the  defendants  for 
insurance  under  said  policy,  for  the  benefit  of  the  plaintiffs, 
in  the  sum  of  seventy-eight  hundred  and  sixty-five  dollars 
($7,865),  on  1,800  barrels  of  flour;  and  in  the  sum  of  $1,930 
on  1,469  sacks  of  oats;  and  in  the  sum  of  $220  on  20  kegs 
of  butter,  from  Cincinnati  to  New  Orleans,  to  be  shipped 
and  put  on  board  the  flat-boat '  Sea,*  to  be  transported  by 
her  from  Cincinnati  to  New  Orleans;  and  thereupon,  on  the 
same  day,  in  consideration  of  the  sum  of  $297,  to  be  paid  to 
the  defendants  as  a  premium  for  said  insurance,  agreed  to 
take  the  same  for  the  benefit  of  said  plainti^S^^  and  to  cause 
them  to  be  so  insured  by  and  under  said  open  policy,  and  in 
case  of  loss  to  pay  such  loss  to  them^  and  to  indorse  said  risk 
and  insurance  on  said  policy,  in  such  form  that  said  plaintiffs 
should  bo  thereby  and  therein*  insured  in  the  amounts  and 
on  the  property  in  the  flat-boat,  and  for  the  voyage  afore- 
said; and  the  defendants,  thereupon,  did  indorse  on  said  pol- 
icy the  said  risk  and  insurance,  in  the  words  and  figures  fol- 
lowing, viz: 

"1856,  Dec.  18.  $7,865  (seven  thousand  eight  hundred 
and  sixty  five  dollars)  on  1,800  barrels  of  flour,  hence  to  New 
Orleans — $196  62.  $1,980  (one  thousand  nine  hundred  and 
thirty),  on  1,469  sacks  of  oats,  hence  to  New  Orleans — $96  50. 
$220  (two  hundred  and  twenty  dollars),  on  22  kegs  of  butter, 
hence  to  New  Orleans — $4  40.  All  per  flat-boat  *  Sea,'  in 
charge  of  "Walter  k  Meyers,  pilots.  Loss,  if  any,  payable 
to  Graham  &  Buckingham,  of  New  Orleans."  Whereby 
the  defendants  became  insurers  to  the  plaintifis,  in  said  sev- 
eral sums,  on  said  property,  and  for  said  voyage.  The  pe- 
tition then  avers  the  shipment  of  the  property ;  its  loss  within 
the  terms  of  the  policy,  to  an  amount  greater  than  the  sum 
insured;  that  the  plaintifi^  had  an  interest  in  the  same  at  the 
time  of  said  insurance,  and  at  the  time  of  said  loss,  equal  to 
and  greater  than  the  sum  insured;  that  due  proof  of  said  loss 
and  interest  was  made  and  furnished  defendants,  agreeably 
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to  the  requisitions  of  the  policy,  and  payment  thereof  de- 
manded and  reused ;  and  the  plaintifis  have,  in  all  respects, 
complied  with  the  conditions  of  the  policy,  on  their  part. 

T^lden,  Bairden  ^  Curwen  for  plaintifis. 

Bates  ^  Scarborough  for  defendants. 

Spbncbr,  J.  To  the  petition  the  defendants  have  filed  a 
general  demurrer,  the  ground  of  which  is,  that  John  Bond^ 
and  not  the  plaintifis,  is  the  party  insured  by  the  terms  of 
the  policy,  and  the  petition  does  not  aver  any  interest  in  him, 
in  the  subject  of  the  insurance,  at  any  time;  but,  on  the  con- 
trary, claims  for  a  loss  or  damage  to  the  interest  of  the 
plaintifis. 

If  John  Bond  be  infojct  the  party  insured  by  the  contract, 
the  objection  is  fatal  For  it  is  essential  to  a  recovery  upon 
a  policy  of  insurance  that  the  party  insured  should  have  an 
interest  in  the  property,  both  at  the  time  when  the  insurance 
is  made  and  at  the  time  when  the  loss  happens.  The  inter- 
est, indeed,  need  not  be  personal j  it  may  be  as  agent  or  trustee, 
but  it  must  exist  in  some  form  or  other.  QoodaU  v.  N.  E.  F. 
Ins.  Co.y  6  Foster,  185. 

A  policy  of  insurance,  like  any  other  written  contract, 
must  be  construed  by  its  own  terms.  Where  these  are  clear, 
they  can  not  be  varied  by  proof  or  explained  by  averment  in 
pleading.  But  when  its  terms  are  not  clear,  extrinsic  evi- 
dence consistent  therewith,  may  be  received  to  explain  it. 

It  will  be  observed  that  this  policy  is  a  continuing  one — 
made  to  embrace  new  and  independent  risks  as  may,  from 
time  to  time,  be  agreed  upon  and  indorsed  upon  the  policy. 
Every  indorsement,  when  made,  becomes  incorporated  into 
the  original  contract,  and  must  be  taken  in  connection  with 
it  as  one  wholey  each  indorsement  forming,  with  the  original, 
an  independent  contract.  Here  the  original,  or  general  con- 
tract^ purports  to  insure  John  Bond  personally,  not  as  agent 
or  trustee^  not  '^  for  whom  it  may  concern,''  but  individually^ 
17 
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and  all  sabaequent  risks  taken  and  indorsed  upon  the  policy 
will  be  presumed  to  have  been  taken  and  ni\ade  with  refer- 
ence to  the  same  interest^  unless  otherwise  expressed.  It  is 
clear  that$  if  the  indorsement  under  consideration  had  not 
contained  the  words  "loss,  if  any,  payable  to  Graham  & 
Buckingham,  of  New  Orleans,"  but  had  simply  expressed 
the  risk  taken,  it  would  not  have  shown  an  intention  to 
cover  any  other  interest  in  the  property  than  that  of  John 
Bond;  and  any  averment  or  proof  of  another  and  different 
interest,  would  contradict  the  terms  of  the  policy,  and 
should,  therefore,  be  rejected.  The  question  then  arises, 
what  is  the  purpose  and  efiect  of  the  phrase,  '^  loss,  if  any, 
payable  to  Graham  &  Buckingham."  Where,  by  the  terms 
of  the  policy,  the  party  insured  is  clearly  indicated,  or  it 
appears  that  the  insurance  is  effected  for  a  person  or  persons 
unknown,  the  words  "loss,  if  any,  payable  to  A.  B.,"  have 
uniformly  been  held  not  to  point  out  A.  B.  as  the  owner  of 
the  property  for  whom  the  insurance  is  made,  but  simply  to 
indicate  that  A.  B.  is  appointed  a^ent  to  receive  payment  of 
the  loss  for  the  party  insured,  and  to  whom  payment  may 
be  made  accordingly.  Jefferson  Ins.  Co.  v.  Gothealy  7 
Wend.  72-82;  Farrow  v.  Comm.  Ins.  Go.j  18  Pick.  55; 
Hurlberi  et  al.  v.  Pacific  Ins.  Co.,  2  Sumner,  479;  20 
Pick.  259;  2  Duer,  sec.  81,  note.  And  in  such  6ases  it  has 
been  held,  that  A.  B.  could  not  maintain  an  action  on  the 
policy  in  his  own  name.  Ketchum  v.  Protec.  Ins.  Co.,  1 
Allen  (Canada)  179.  Because  it  is  said  he  is  no  party  to 
the  contract.  But  where,  by  the  tferms  of  the  policy,  no  one 
is  named  as  the  party  insured,  and  it  contains  the  clause, 
" loss,  if  any,  payable  to  the  bearer''  it  seems  that  whoever 
may  be  holder  at  the  time  of  loss,  may  recover  on  proving 
an  interest  in  the  property.  2  Duer,  sec.  81.  And  so  I 
apprehend,  if,  in  a  like  case,  the  loss,  instead  of  being  paya- 
ble to  bearer,  had  been  made  payable  to  A.  B.,  A.  B.  might 
recover  on  proving  an  interest  in  the  property ;  because,  in 
such  case,  the  averment  and  proof  are  consistent  with  the 
policy.    And  perhaps,  for  the  dame  reason,  it  may  be,  $» 
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claimed  by  the  plaintiffi*  coranBel,  that  when  an  insuranoe  is 
made  in  the  name  of  A.  B.,  loss,  if  any,  payable  to  the 
"  owner"  or  " to  whom  it  may  eoncerriy^  it  may  be  averred 
and  proven,  that  the  insuranee  was  effected  for  some  other 
than  A.  B. 

Such  proof  is  not  necessarily  inconsistent  with  the  policy, 
for  the  phrase,  "  loss,  payable  to  the  owner,"  or  "  7ohom  it 
may  concern,'*  implies  that  A.  B.  may  not  be  conceraed  as  an 
owner ;  and  if  not  owner,  the  parties  must  be  presumed  to 
have  had  in  contemplation  some  o^Aer  person.  Not  so,  how- 
ever, where  the  policy  expressly  contains  the  name  of  the 
parly  insared,  without  any  indication  of  other  ownership. 
The  phrase,  ^  loss,  payable  to  A.  B."  (being  a  person  other 
than  the  party  named),  does  not  pnrport  to  make  him  a 
party  to  the  contract,  nor  to  give  him  an  interest  therein, 
(except  to  secure  the  money),  after  it  is  broken.  It  clearly 
does  not  authorize  him  to  release  the  obligation  before  a 
breach  has  occurred,  nor  to  forfeit  its  benefits  by  any  act  of 
his.  To  aver  such  an  interest,  is  to  deny  the  interest  of  the 
party  whom  the  policy  professes  to  insure,  and  thereby  con- 
tradicts its  express  provision. 

If  the  averments  contained  in  the  petition  be  true,  then 
either  a  mistake  or  fraud  has  been  committed  by  the 
defendants,  in  not  causing  the  indorsement  to  be  made  on 
the  policy,  in  such  form  as  to  cause  the  insurance  to  be 
expressed  to  be  for  the  benefit  of  the  plaintifis,  and  the 
plaintifi^,  upon  showing  such  mistake  or  fraud,  will  be 
entitled  to  have  the  agreement  reformed,  and  properly 
enforced.  Btit  euch  is  not  the  scope  of  the  petition,  nor  the 
object  of  the  suit.  It  is  to  enforce  a  written  contract^not 
according  to  its  terms,  but  according  to  a  parol  understand- 
ing of  it,  had  between  the  parties  at  the  time  of  entering 
into  it — a  thing  which  is  wholly  forbidden  by  the  rules  of 
law.    The  demurrer,  therefore,  must  be  sustained. 

If  the  plaintiffii  desire  tx>  amend,  with  a  view  to  reform 
the  contract,  an  amendment  will  be  allowed.  Otherwise, 
judgment  for  defendants  will  be  rendered. 
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The  plaintififa  having  declined  to  amende  with  the  view  to 
reform  the  policy,  judgment  was  accordingly  entered  for 
the  defendants. 

Demurrer  overruled,  and  judgment  for  defendants. 


Elisha  Hathaway  v.  Henry  Lbwis,  Adm'r,  etc. 

(No.  9,091.) 

1.  An  action  of  foreclosure  and  for  the  sale  of  mortgaged  premises  can  be 
maintained,  in  case  of  the  death  of  the  mortgagor,  before  the  expiration 
of  the  period  limited  by  the  98th  section  of  the  act  to  provide  for  the 
settlement  of  the  estates  of  deceased  persons. 

2.  In  some  cases  the  remedy  for  the  debt  may  be  lost  or  suspended,  and 
yet  the  right  to  proceed  on  a  security  given  for  the  debt  will  not  be  af- 
fected. 

Special  Term. — On  demurrer  to  petition. 

This  is  an  action  brought  for  a  foreclosure  and  the  sale  of 
mortgaged  premises,  the  mortgagor  having  deceased.  The 
administrator  and  heirs  are  the  parties  defendant.  A  de- 
murrer has  been  filed  to  the  petition  by  the  administrator. 

Mills  ^  JSoadly  for  plaintiff. 

I^men  Ball  for  defendants. 

Gholson,  J.  Several  grounds  have  been  assigned,  but 
all  really  depend  on  the  same  question — ^whether  the  action 
can  be  maintained  until  the  period  limited  by  the  98th  sec- 
tion of  the  act  ^*  to  provide  for  the  settlement  of  the  estates 
of  deceased  persons  "  has  expired.  This  is  a  question  of  con- 
struction, depending  upon  the  consideration  whether  it  was 
the  intention  of  the  legislature  to  suspend,  not  only  the  rem- 
edy for  the  debt,  but  the  remedy  upon  any  security  which 
may  have  been  given  by  the  debtor. 

I  think  it  can  not  be  questioned,  that  in  some  oases  the 
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remedy  for  the  debt  may  be  lost  or  suspended,  and  yet  the 
right  to  proceed  on  a  security  given  for  the  debt  will  not  be 
affected.  Cases  of  this  kind  are  found  in  our  reports.  4  0. 
S.  197.    HoUister  v.  DiUon. 

It  does  not,  therefore,  follow,  as  claimed  by  counsel,  that 
it  is  a  necessary  consequence  of  the  suspension  of  a  remedy 
by  action  on  the  debt,  that  the  right  to  proceed,  as  it  were  in 
remj  to  subject  the  thing  pledged  for  the  payment  of  the  debt, 
has  been  disturbed.  This  conclusion  is  strengthened  by  an 
expression  in  the  statute,  that  it  is  not  applicable  when  the 
demand  is  one  which  would  not  be  affected  by  the  insolv- 
ency of  the  estate.  Such  is  the  case  of  a  mortgage  security. 
In  the  present  case  no  personal  judgment  is  asked,  and  I  am 
unable  to  see  anything  to  prevent  a  proceeding  to  enforce 
the  specific  lien  which  the  creditor  has  secured. 

It  is  said  that  a  judgment  creditor  would  not  be  allowed . 
to  proceed ;  but  the  lien  of  a  judgment  is  general,  not  spe- 
cific ;  it  arises  from  the  operation  of  law^  and  not  by  the 
contract  or  deed  of  the  party,  and  the  same  principle  doea 
not  apply.    The  demurrer,  therefore,  will  be  overruled. 

Demurrer  overruled. 


Jos.  A.  Jambs  r.  Cin.,  Hah.  &  Dayton  B.  K.  Co.  bt  al. 

(No.  6,867.) 

1.  Where  Babflcriptlons  to  stock  are  made,  to  be  paid  in  instaUmeiits,  and 
certificates  of  stock  are  to  be  issued  for  the  several  installments,  a  readi- 
ness and  willingness  to  issue  the  certificates,  at  the  time  payment  is  to  be 
made,  is  all  that  can  be  required. 

2.  In  an  action  to  recover  money  agreed  to  be  paid  for  the  stock,  an  aver- 
ment of  a  readiness  and  willingness  to  issue  and  deliver  the  certificates 
of  stock  is  necessary.  The  right  to  enforce  payment  is  not  distinct  and 
independent  from  the  ability  to  issue  and  deliver  the  stock.  If  the  sub- 
scriber can  not  get  the  stock,  the  payment  of  money  can  not  be  enforced. 
The  acts  to  be  done  must  be  regarded  as  cotemporaneous. 

3.  When  a  party,  having  the  ability  to  perform  an  executory  contract,  on 
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liiB  p«rty  amigni  hia  interest  in  Buoh  contract,  be  must  be  oonBidered  aa 
equitably  bound  to  perform  it,  so  as  to  give  tbe  benefit  of  it  to  the  a^ 
signee.  He  can  not  be  permitted  to  say  be  is  not  ready.  If,  on  tbe  day 
fixed  for  performance,  be  bad  tbe  ability,  be  must  be  considered,  so  far 
as  tbe  assignee  is  concerned,  as  baving  tbe  willingness. 

4  Tbe  assignment  of  a  oontraot,  and  notice  of  that  assignment,  oreatea  no 
additional  burdeti,  nor  does  it  impose  any  additional  duty  of  active  dili- 
gence upon  tbe  contractor.  If  tbe  subject-matter  of  tbe  contract  be  left 
witbin  tbe  power  and  under  tbe  control  of  the  assignor,  tbe  risk  of  its 
being  impaired  or  destroyed,  so  as  to  defeat  tbe  performance,  is  assumed 
by  the  assignee.  There  is  no  psiaciple  by  wbicb  it  would  be  thrown  out 
the  other  party. 

5.  Where  a  foreign  law  is  in  dispute,  whether  there  be  such  a  law  is  a  mat- 
ter of  fact  for  averment  and  proof.  When  it  is  shown  in  evidence,  its 
construction  and  effect  is  for  tbe  court. 

€.  It  has  been  said  that  the  powers  of  a  eorporation  are  only  such  as  the 
law  of  its  creation  gives ;  but  this  leads  to  another  question :  what  powers 
does  its  charter,  or  act  of  creation,  fairly  and  properly  construed,  give? 
It  is  in  such  case,  a  question  of  construction. 

7.  Powers  conferred  upon  corporations  are  of  two  descriptions;  some  are 
general,  others  special  and  limited.  9oroe  have  reference  to  tbe  mode 
in  which  acts  are  to  be  done,  and  are  merely  directory ;  others  are  in 
tbe  nature  of  a  limitation  of  power  or  a  condition  precedent.  Third 
persons,  acting  in  good  faith,  are  not  usually  to  be  affected  by  an  excess 
or  violation  of  the  former,  on  the  part  of  tbe  company;  but  of  the  latter 
they  are.  The  act  itself  must  be  regarded  as  illegal,  and  knowledge  is 
presumed. 

8.  When  the  organization  of  a  railroad  company  takes  place,  which  or- 
ganization is  usually  formed  by  tbe  instrumentality  of  commissioners 
appointed  for  that  purpose,  the  authority  of  the  commissioners  ceases ; 
and,  in  the  absence  of  any  special  provisions  to  the  contrary,  all  power 
as  to  any  further  subscriptions  to  the  capital  stock  vest  in  the  corporate 
body.  Its  dealing  with  third  persons,  as  to  its  stock,  must  stand  upon 
the  footing  of  ordinary  contracts. 

9.  If  tbe  article  which  the  party  agrees  to  supply  baa  a  certain  and  known 
oharacier^  that  party  has  no  right  to  change  or  altar  its  character,  and 
aUU  expect  it  to  be  received  in  fulfillment  of  the  contract,  unlesa  the 
change  be  within  the  contemplation  of  tbe  parties.  If  the  acts  of  one 
of  the  parties,  after  the  making  of  a  contract,  have  so  injuriously  affected 
the  subjeot-matteir  of  tbe  eoatmct  as  to  destroy  the  benofila  esspeeted 
&oia  it  by  tha  other  pacty,  thia  would  ha  a  defense* 

Special  Term. — On  demurrer  to  answer. 
This  was  an  action  brought  upon  an  agreement  of  tbe 
CinciQoatiy  Hamilton  &  Dayton  Baibroad  Oo.^  to  aubaociba 
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to  the  stock  of  the  Cinciunatiy  Logaasport  &  Chicago 
Bailway  Co.  The  action  is  brought  by  the  plaiatiff  to  en- 
force an  assignment,  in  trust  of  the  money  due  on  the  Bub<r 
acription,  made  by  the  Cincinnati,  Logansport  &  Chicago 
Bailway  Co.  The  object  of  the  action  is  to  compel  a  specific 
ezecntion  of  tiiie  agreement,  and  thereby  relieve  the  plaint- 
iff from  liabilities  assumed  on  the  faith  of  the  security  given 
by  the  assignment.  The  trustee  to  whom  the  assignment 
was  made,  it  is  alleged,  refuses  to  take  any  steps  to  carry  out 
the  agreement.  The  petition,  therefore,  brings  all  the  par-* 
ties  before  the  court,  and  asks  to  have  the  agreement 
enforced  by  a  payment  of  the  subscriptioii,  and  the  applica- 
tion of  the  money  to  the  relief  of  the  plaintiff  and  of  others 
in  a  like  position;  and  there  is  also  a  prayer  for  general 
relief. 

To  the  petition  the  Cincinnati,  Hamilton  &  Dayton  Bail- 
road  Co.  filed  an  answer,  setting  up  seven  several  grounds 
of  defense.  To  all  and  each  of  these  there  is  a  demurrer 
by  the  plaintiff,  on  the  ground  that  they  do  not  constitute 
any  defense  to  the  action, 

Ferguson  ^  Long  for  plaintiff, 

Worthington  ^  Mattheios  for  defendants. 

Gholson,  J.  The  questions  involved  by  the  demurrer  to 
the  grounds  of  defense  are,  some  of  them,  of  a  technical 
character,  and  do  not  affect  the  merits  of  the  controversy 
between  the  parties.  I  will  first  dispose  of  the  questions  of 
this  character,  and  then  consider  those  which  appear  to  be 
connected  with  the  merits* 

The  first  ground  of  defense  is  an  allegation  that  none  of 
the  shares  of  the  capital  stock  of  the  Cincinnati,  Logansport 
&  Chicago  Bailway  Ca,  alleged  to  have  been  subscribed,  have 
ever  been  delivered  or  tendered  to  the  defendant.  Upon  look* 
ing  at  the  agreement,  it  clearly  appears  that  an  actual  delivery 
or  tender  of  the  shares  of  stock  is  not  a  condition  precedent 
to  a  demand  of  the  subscription.    The  amount  subscribed 


264        SUPERIOR  COURT  OF  OINOINNAT^I. 

, .  ■  I     I  111        I  I — ^ ■ • — — 

Jos.  A.  James  v.  Cin.,  Ham.  &  Dayton  B.  B.  Go.  et  al. 

was  to  be  paid  in  installmeDts,  and  certificates  of  stock  were 
to  be  issued  for  the  several  installments  paid.  A  readiness  and 
willingness  to  issae  the  certificates  at  the  time  payment  was 
to  be  made  is  all  that  could  have  been  required.  6  M.  &  G.  942 ; 
8  M.  &  W.  872;  50  E.  C.  L.  222.  The  matter  stated  in  the 
first  ground  of  defense  is  not,  therefore,  in  itself,  sufficient  to 
bar  or  preclude  a  recovery  on  the  part  of  the  plaintiff;  but  it 
may  raise  the  question  whether  the  petition  of  the  plaintifi' 
is  not  defective  for  not  containing  an  averment  of  a  readiness 
and  willingness  on  the  part  of  the  Cincinnati,  Logansport  & 
Chicago  R.  R.  Co.  to  deliver  the  certificates  of  stock. 

There  are  cases  where  delivery  on  payment  is  not  a  con- 
dition precedent,  and  no  tender  need  be  shown;  and  yet  an 
averment  of  readiness  and  willingness,  and  notice  thereof, 
will  be  required.  6  M.  &  G.  942 ;  8  M.  ik  W.  872.  If  this 
case  stood  as  a  simple  action  on  the  part  of  the  Cincinnati, 
Logansport  &  Chicago  Railway  Co.,  to  recover  the  money 
agreed  to  be  paid  for  the  stock,  it  is  my  opinion  that  an 
averment  of  a  readiness  and  willingness  to  issue  and  deliver 
the  certificates  of  stock  would  be  necessary.  The  right  to 
enforce  payment  is  not  distinct  and  independent  from  the 
ability  to  issue  and  deliver  the  stock.  If  the  defendant  can 
not  get  the  stock,  the  payment  of  the  money  is  not  to  be  en- 
forced. The  acts  to  be  done  must  be  regarded  as  contem- 
poraneous. 

Is  the  rule  which  would  apply  to  the  Cincinnati,  Logans- 
port &  Chicago  Railway  Co.  to  be  dispensed  with  on  account 
of  the  different  attitude  in  which  the  plaintiff  stands,  on  ac- 
count of  facts  stated  in  the  petition?  What  is  the  nature 
of  the  present  action  ?  It  is  really  for  the  specific  execution 
of  an  assignment  and  trust,  in  which  the  plaintiff  has  an  in- 
terest. While  the  plaintiff'  may  really  have  no  greater  or 
better  right  to  demand  the  payment  of  money  from  the  de- 
fendant than  would  the  Cincinnati,  Logansport  &  Chicago 
Railway  Co.  had  there  been  no  assignment,  he  may  hi^ve 
the  right  to  present  his  case  in  a  different  way.  He  may 
have  the  right  to  bring  the  two  parties  before  the  court  and 
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compel  a  performance  of  the  contract,  and  with  that  view 
institute  an  inquiry  whether  it  ought  to  be  performed.  If 
the  defendant  was  prevented  from  performing,  at  the  time 
stipulated^  by  a  want  of  readiness  and  willingness  on  the  part 
of  Cincinnati,  Logansport  &  Chicago  Railway  Co.,  such  a 
fact  may  really  be  considered  to  be  more  in  the  knowledge 
of  the  defendant  than  of  the  plaintiff.  So  far  as  the  Cin- 
cinnati, Logansport  &  Chicago  Railway  Co.  is  concerned,  it 
must  be  considered,  in  respect  to  the  plaintiff,  as  both  ready 
and  willing.  VSThen  a  party,  having  the  ability  to  perform 
an  executory  contract  on  his  part,  assigns  his  interest  in  such 
contract,  he  must  be  considered  as  equitably  bound  to  per- 
form it,  so  as  to  give  the  benefit  of  it  to  the  assignee.  He 
can  not  be  permitted  to  say  he  is  not  ready.  If,  on  the  day 
fixed  for  performance,  he  had  the  ability,  he  must  be  con- 
sidered, so  far  as  the  assignee  is  concerned,  as  having  the  wil- 
lingness. 

There  are  facts  set  out  in  the  petition,  which  tend  to  show 
that  the  defendant  was  permitted  to  take,  and  did  take, 
possession  of  the  stock,  so  far  as  it  was  capable  of  posses- 
sion. The  delivery  of  certificates  would,  under  such  circum- 
stances, be  really  only  an  additional  evidence  of  a  right,  the 
enjoyment  of  which  was  already  complete. 

In  view,  then,  of  the  different  position  of  the  plaintiff, 
and  of  the  circumstances  which  he  states  in  his  petition,  I 
do  not  think  it  is  to  be  regarded  as  fatally  defective,  for  the 
want  of  an  averment  of  a  readiness  and  willingness  on  the 
part  of  Cincinnati,  Logansport,  and  Chicago  Railway  Com- 
pany to  issue  certificates  of  stock  on  payment  of  the  install- 
ments agreed  to  be  paid  by  the  defendant.  The  demurrer, 
therefore,  to  the  first  ground  of  defense  will  be  sustained. 

The  second  ground  of  defense  is,  that  the  Cincinnati, 
Logansport,  and  Chicago  Railway  Company  had  no  power, 
under  the  law  of  its  creation,  to  agree  to  receive  subscrip- 
tions to  its  capital  stock,  or  to  issue  certificates  so  provided 
in  the  agreement  with  the  defendant,  and  that,  therefore, 
the  agreement  is  invalid  and  void,  and  the  consideration  for 
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the  undertaking  ou  the  part  of  the  defendant  wholly  fail& 
This,  if  true,  is  a  good  ground  of  defense,  for,  not  to  speak  of 
the  objection  of  illegality,  when  it  is  shown  that  the  defend^ 
ant  can  not  get  the  stock,  or  that  it  would  be  worthless, 
payment  for  it  ought  not  to  be  enforced.  The  point  of  the 
demurrer,  however,  is,  that  the  laws  of  Indiana  should  be 
set  out,  so  that  the  court  might  adjudge  as  to  the  illegality; 
in  other  words,  it  is  claimed  that  the  defendant  is  pleading 
a  matter  of  law  as  an  issue  for  the  jilry.  Were  the  laws  of 
Ohio  under  considenubion,  the  objection  might  be  goody  and 
the  defendant,  instead  of  pleadiog  illegality  as  a  matter  of 
fact,  should  properly  demur  to  the  petition,  which  sets  forthi' 
the  contract  alleged  to  be  illegal.  But  there  is  a  difference 
when  a  foreign  law  is  in  dispute.  Whether  there  be  such  a^ 
law  is  a  matter  of  &ct  for  averment  and  proo£  When  it  i» 
shown  in  evidence  its  construction  and  effect  may  be  matter 
for  the  determination  of  the  court.  11  CI.  &  Fin.  115, 116 ; 
60  E.  0.  L-  260;  10  Ala.  896,  897,  Whether  the  Cincin- 
oati,  Logansport  &  Chicago  Railway  Company  had  power 
to  make  such  an  agreement,  will  probably  be  found  to  de- 
pend oa  the  charter  granted  to  It  by  the  legislature  of  Indi*^ 
ana.  That  charter,  being  a  law  of  another  State,  can  only 
be  properly  brought  before  the  court  by  its  introduction  as 
evidence.  When  thus  produced,  b«ng  a,  written  instru- 
ment, its  construction  will  be  for  the  court.  The  denaurrer 
to  this  ground  of  defense  will  be  overruled. 

The  sixth  ground  of  defense  ib  that  certain  representations 
were  made  to  induce  the  defendant  to  enter  into  the  agree* 
ment  for  the  subscription  of  stock ;  that  these  representar 
tions  were  untrue;  that  they  were  made  by  agents  of  the 
Cincinnati,  Logansport  and  Chicago  Railway  Company  for 
the  purpose  of  inducing  the  board  of  directors  of  the  defend* 
ant  to  enter  into  contract,  that  the  latter  relied  upon  the 
truth  of  the  same ;  <^and  by  means  of  the  same  were/rau4- 
tdenily  induced  to  cooflent  to  said  subscription  and  to  said 
supposed  agreenaent  for  the  payment  of  the  san:^." 

The  point  relied  on  in  support  of  the  d^odurrer  is,  that  it 
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does  not  appear  that  the  repreaeotatioiiB  were  made  in  bad 
faith,  or  with  knowledge  of  their  nntratiti*    Upon  a  demur- 
rer to  an  anewer  the  inq^ry  ia  not  whether  allegations  in  it 
are  sufficiently  definite  and  certain,  but  whether  upon  any 
fair  and  reasonable  oonstruotion)  they  make  out  a  case  of 
d^ense  to  the  actioD.    If  by  any  &iF  and  reasonable  intend*^ 
m^it  in  favor  of  the  pleading,  it  can  be  sustained,  under  the 
liberal  system  provided  by  our  code,  this  should  be  done, 
leaving  the  party,  if  he  doubt  as  to  the  meaning  of  the 
pleading,  and  is  not,  therefore,  able  properly  to  meet  it  on 
the  trial,  to  aj^ly  to  have  it  made  definite  and  eertain. 
Having  this  rule  in.  view,  I  think  the  answeir  as  to  this 
.  ground  must  be  deeni^d  suifioient.    The  general  exception 
that  the  board  oi  directors  of  the  defendant  were  ^audic- 
knily  induced  by  the  representations  which  are  set  out.  to 
enter  into  the  contract,  may  very  fairly  be  oonstmed  as  a 
charge  of  a  fraudulent  knowledge  or  intent  in  those  who 
made  the  representations.    It  may  also  be  remarked  from 
the  very  natnre  of  some  of  the  representations,  if  they  were 
natme  in  fad;^  it  must  have  been  known  to  the  agents  and 
<^cers  of  the  Cincinnati,  Logansport  and  Chicago  Railway 
Company. 

The  seventh  ground  of  defense  to  be  properly  understood, 
requires  a  reference  to  certain  agreements.  It  appears  that 
on  the  18th  December,  1853,  the  Cincinnati,  Hamilton  and 
Dayton  Kailway  Company  of  the  first  part,  and  the*  Eaton 
and  Hamilton,  the  Richmond  and  Miami^the  Cincinnati, 
IiOgansport,  and  Chicago,  and  the  Logansport  and  Chicago 
Railway  Companies  of  the  second  part,  entered  into  an 
agreement  for  the  jointly  stoddng  and  runnii^  their  re^ 
spective  roads,  intending  to  lonoa  a  line  from  Cincinnati  to 
Chicago  of  a  unifoann  gauge.  The  agireement  contained  vari- 
ous stipulations  for  the  benefit  of  the  respective  parties,  and 
was  to  continue  in  force  for  twenty  year^  and  thereafter  until 
.  eitb^  party  ehouJd  give  the  other  one  year's  pvevioue  notice 
oi  its  termination.  On  the  same  day,  and  in  consideration 
of  the  covena^  eoutained  in  that  agreement,  the  defendant 
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agreed  to  subscribe  to  the  capital  stock  of  the  OiQcinnatiy 
Logansport,  and  Chicago  Railway  Company  six  thousand 
shares  of  |50  each,  making  (300,000,  said  stock  to  be  taken 
and  paid  for  at  the  rate  of  seventy-five  cents  on  the  dollar, 
as  follows:  $100,000  in  locomotives  and  cars  at  their  cost 
value,  and  the  remaining  (125,000  to  be  paid  in  half-yearly 
installments,  beginning  on  the  Ist  July,  1855.  Certificates 
of  stock  to  be  issued  for  the  several  installments  paid. 

The  ground  of  defense  is,  that  the  contract  for  a  running 
arrangement  has  been  abandoned  by  the  Cincinnati,  Logans- 
port  and  Chicago  Railway  Company;  that,  thereupon,  it 
has  been  treated  and  considered  as  abandoned  and  rescinded 
by  all  the  other  parties.  There  is  added  a  denial  that  the 
(100,000  in  locomotives  and  cars  has  been  paid,  as  alleged  in 
the  petition.  From  these  premises,  it  is  claimed  that  the 
contract  for  subscription  became,  and  was  also  annulled  and 
rescinded,  and  is  no  longer  of  any  binding  force  or  obliga- 
tion. 

It  is  difficult  to  see  how  the  performance  of  the  first  con- 
tract by  the  parties  thereto  could  be  considered  in  the  nature 
of  a  consideration  precedent  to  the  right  to  demand  per- 
formance of  the  second  contract.  Undoubtedly  the  first 
contract  was  a  consideration  and  inducement  to  the  second ; 
but  the  covenants,  and  not  their  fulfillment,  constituted,  in 
law,  that  consideration  and  inducement — ^a  consideration 
executed  at  the  time,  as  shown  from  its  very  nature.  It 
moved  not  only  from  the  Cincinnati,  Logansport  and  Chi- 
cago Railway  Company,  but  from  the  other  parties,  who 
united  with  it  in  the  first  agreement.  It  could  not  be  ex- 
pected that  their  compliance  was  to  be  enforced  by  the 
Cincinnati,  Logansport  and  Chicago  Railway  Company. 
All  that  could  be  expected,  and  all  that  was  required,  as 
dearly  shown  by  the  language  of  the  second  agreement,  was 
*^  the  covenants.''  These  covenants  the  Cincinnati,  Hamil- 
ton and  Dayton  Railroad  Company  might  enforce  or  release 
at  its  option.  Substantially,  a  mutual  release,  or  waiver,  is 
all  that  is  shown  in  the  seventh  ground  of  defense,  and  for 
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the  reasons  stated,  the  other  contract  can  not  be  affected 
thereby,  and  the  demurrer  must  be  sustained.  Leiois  v. 
CUftony  78  E.  0.  L.  268. 

Returning  to  the  8d  and  4th  grounds  of  defense,  which 
are  of  vital  import  to  the  action  of  the  plaintiff,  they  may, 
very  properly,  be  considered  together,  depending,  as  they  do, 
in  my  opinion,  upon  the  same  point.  They  are  both  founded 
upon  a  supposed  want  of  power  in  the  defendant,  to  enter 
into  the  agreement  on  which  the  plaintift  relies.  It  is 
claimed,  in  the  third  ground  of  defense,  that  the  defendant 
could  not  enter  into  such  an.  agreement  without  the  assent 
of  the  holders  of  two-thirds  of  its  stock ;  and  in  the  foarth 
ground  of  defense,  that  the  defendant  was  prohibited  from 
subscribing  in  aid  of  any  railroad,  unless  it  connected  with 
its  main  line,  and  it  is  alleged  that  the  Cincinnati,  Logans- 
port  and  Chicago  Railway  did  not  so  connect. 

The  questions  involved  in  this  branch  of  the  case  depend 
on  the  powers  of  the  defendant  under  its  act  of  incorpora- 
tion. These  powers  are  derived  from  the  legislative  Enact- 
ments of  Ohio,  and  of  them  the  court  is  bound  to  take  no- 
tice. Reliance  has  been  placed  in  the  argument  by  the 
counsel  for  both  parties,  upon  the  general  principles  appli- 
cable to  the  question  of  the  powers  of  a  corporation.  It  is 
claimed  that  they  are  only  such  as  the  law  of  its  creation 
gives.  This  is,  undoubtedly,  a  correct  proposition.  But  it 
does  not  answer  the  question,  and  only  leads  to  another. 
What  are  the  powers  given  to  a  corporation  by  the  law  of 
its  creation,  properly  construed  7  Here  a  preliminary  ques- 
tion arises.  It  is  sought  to  apply  a  strict  rule  of  construc- 
tion. A  charter,  it  is  said,  must  be  strictly  construed,  and 
so  as  only  to  embrace  such  powers  as  are  granted  in  express 
terms,  or  by  necessary  implication.  Such  is,  undoubtedly, 
the  rule  in  certain  classes  of  cases,  arising  upon  the  con- 
struction of  charters.  Where,  by  the  grant  of  the  govern- 
ment, privileges  are  conferred  upon  corporators,  which  as 
individuals  they  could  not  exercise,  such  a  grant  should  be 
construed  strictly  against  the  corporators,  and  liberally  to- 
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ward  the  public. '  ^^  Any  ambiguity  in  the  terms  of  the  grant 
must  operate  against  the  corporation  and  in  favor  of  the 
public,  and  the  corporation  can  claim  nothing  that  is  not 
clearly  given  by  the  law/'  9  Howard  172, 192;  11  Peters 
689,  598 ;  11  CL  and  Fin.  148,  and  21  Conn.  80& 

But  in  sneh  cases,  it  is  not  meant  ^^  that  tiie  charter  is  to 
recrive  a  strained  and  unreasonable  interpretation^  contrary 
to  the  obvious  intention  of  the  grant.  It  must  be  fairly 
examined  and  considered,  and  reasonably  and  justly  ex:*- 
pounded."  ft  Howard  172, 192.  And  this  strict  rule  of  con- 
struction can  not  be  properly  extended  to  cases  in  which,  by 
the  charter  or  grant,  nothing  is  taken  frcna  the  public,  or 
the  rights  of  the  public  are  in  no  way  infringed ;  where  the 
corporation  is  really  only  an  organized  partnership,  and  the 
corporators  are  authorized  to  do  as  such,  only  acts  which  as 
individuals  they  would  have  a  perfect  right  to  do.  It  will 
be  found  that  the  cases  in  which  this  strict  rule  of  construc- 
tion has  been  applied,  are  chiefly  those  in  which  corporations 
have  claimed  a  delegation  of  some  prerogative  of  the  gov* 
emment  as  to  take  private  property,  or  to  exercise  some 
franchise.  There  are  cases  in  which  a  strict  rule  of  con* 
struction  has  been  sought  to  be  applied  on  the  ground  of  the 
mode  in  which  acts  of  incorporation  are  obtained.  Their 
language,  it  is  said,  is  not  that  of  the  legblature  bat  of  their 
promoter8>  and  should,  therefore,  be  strictly  construed.  49 
Eng.  Com.  Law  268,  288.  This  was  said  in  reference  to 
the  mode  of  obtaining  grants  of  power  to  a  railway  com- 
pany from  the  British  Parliament)  which  is  difterent  fron^ 
the  legislative  practice  in  this  State,  and  an  aigument  drawn 
from  it  can  furnish  no  safe  guide.  It  is  more  reasonable,  as 
said  recently  in  a  case  of  this  kind,  to  take  the  charter  '^  aa 
we  find  it  on  the  statute  book,  and  give  it  operation  and  ef^ 
feet  according  to  the  intention  of  the  legislature,  to  be  gath* 
ered  from  its  provisions.''    10  Maryl.  636,  648. 

Whether,  therefore,  the  defendant  had  under  its  charter 
the  power,  which  is  the  subject  of  consideration  in  this  caae^ 
is  a  question  of  construction.    Powers  eonferrod  upon  the 
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defendant  are  either  general  or  special.  The  general  corpo^ 
rate  powers,  whether  taken  in  the  language  of  the  original 
charter,  or  in  that  of  the  general  railroad  law  of  1848,  are 
quite  extensive.  They  are  certainly  sufficiently  broad,  in  the 
absence  of  any  direct  limitation,  to  authorize  the  entering 
into  the  agreement  which  is  the  subject  of  the  present  con*- 
troversy.  It  is  to  be  "deemed  a  body  corporate."  The 
ideal  being  called  a  corporation,  has  been  defined  "to  be  a 
continuous  identity;  endowed  at  its  creation  with  capacity 
for  endless  duration ;  residing,  in  the  grantees  of  it  and  their 
successors,  its  acts  being  determined  by  the  will  of  a  major- 
ity of  the  existing  body  of  its  grantees  or  their  successors  at 
any  given  time,  acting  within  the  limits  imposed  by  the 
constitution  of  their  body  politic;  such  will  being  signified 
to  strangers  by  writing  under  the  common  seal ;  having  a 
name,  and  under  such  name  a  capacity  for  taking,  holding 
and  enjoying  all  kinds  of  property,  a  qualified  right  of  dis- 
posing of  its  possessions,  and  also  a  capacity  for  taking, 
holding,  and  enjoying,  but  inalienably,  liberties,  franchises, 
exemptions,  and  privileges,  together  with  the  right  and  ob- 
ligation of  suing  and  being  sued  only  under  such  name.'' 
Such,  it  is  said,  are  the  attributes  of  a  corporation  proper, 
that  is  to  say,  a  corporation  created  merely  as  a  corporation, 
without  any  restrictive  or  limiting  clauses  in  the  instrument 
of  creation.  Grant  on  corporations,  4,  6.  But  it  rarely,  if 
ever  happens  that  a  corporation  is  not  subject  to  restrictions 
and  limitations,  and  these  may  be  directory  as  to  the  mode 
of  the  exercise  of  its  powers,  or  in  the  nature  of  conditions 
precedent  or  limitations  to  the  right  to  exercise.  With  the 
former,  I  take  it,  third  persons,  acting  in  good  faith  have  no 
concern.  A  compliance  with  them  may  be  enforced  as  be- 
tween the  corporators  and  their  agents,  or  as  between  the 
government  and  the  corporation.  But  third  persons  should 
not  be  afiected  by  a  failure  to  comply,  unless  guilty  of  some 
complicity  in  the  act  of  commission  or  omission.  For  ex- 
ample, if  a  rttilroad  corporation  have  a  general  pow^r  to 
contract  and  be  contracted  with,  or  to  purchase  any  personal 
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property,  it  may  be  there  is,  either  express  or  implied,  a  re- 
striction, that  the  subject  matter  of  the  contract  shall  be 
'^  necessary  or  convenient  *'  for  the  objects  of  the  corporation . 
Bat  surely,  it  can  not  be  required  that  a  party  called  on  to 
supply  any  article  to  the  officers  of  a  railroad  company  shall 
take  care  to  inform  himself  whether  it  be  necessary  and  con- 
venient to  carry  into  effect  the  objects  of  the  incorporation. 
It  must  be  considered  that  any  restriction  of  this  character 
to  the  exercise  of  a  general  power  falls  within  the  class  of 
those  which  are  merely  directory.  Any  other  rule  would 
make  the  numerous  corporations  scattered  over  the  country, 
instruments  which  might  be  readily  used  to  cheat  and  de- 
fraud the  public.  And  it  has  been  said  that  <^  the  safety  of 
men,  in  their  daily  contracts,  requires  that  this  doctrine  of 
uUra  vires  should  be  confined  within  narrow  bounds."  East. 
Counties  B.  W.  Co.  v.  Hawkes,  85  Eng.  L.  and  E.  81 ;  Bargate 
V.  Shortridge,  81  Eng.  L.  and  E.  69;  14  Pa.  St.  81, 84. 

If  a  party  dealing  with  the  officers  or  agents  of  a  corpo- 
ration in  reference  to  a  matter  which  may  or  not  be  one 
properly  within  the  scope  of  its  powers,  according  to  the 
purpose  or  object  intended,  knows  that  an  improper  purpose 
or  object  is  in  view  (and  such  knowledge  might  be  inferred 
from  the  very  nature  of  the  subject  matter),  then,  as  to  him, 
the  transaction  would  be  illegal ;  not  so  much,  perhaps,  be- 
cause it  was  prohibited  by  the  law,  as  because  he  was  com- 
plicated with  a  wrongful  act  and  breach  of  trust  Where 
an  act  is  in  itself  illegal,  the  question  of  knowledge  does  not 
properly  arise.  Parties  contracting  as  to  such  an  act  must 
be  supposed  to  know  its  illegality.  And  this  is  the  case  as 
to  those  restrictions  on  the  powers  of  a  corporation,  which 
are  in  the  nature  of  conditions  precedent  or  limitations, 
shown  by  the  express  provisions  of  its  charter,  or  by  infer- 
ence from  its  terms.  If  upon  a  reasonable  and  fair  construc- 
tion of  the  act  of  the  legislature,  from  which  the  corporation 
derives  its  powers,  an  intention  appears,  to  prohibit  that 
which  is  the  subject  of  a  contract— to  exclude  it  from  the 
general  powers  of  the  corporation,  or  to  provide  that  it  shall 
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be  done  only  in  a  specified  mode,  it  necessarily  follows,  that 
the  contract  can  not  be  sustained.  It  need  not  be  averred 
or  proved  that  both  parties  had  knowledge  of  such  an  ille- 
gality, for  being  made  illegal  by  a  law  of  the  land,  it  is  sup- 
posed to  be  known,  and  ignorance  would  be  no  excuse.  S. 
T.  BaUway  Co.  v.  G.  N.  Bailway  Co.^  9  Exch.  65,  84;  Nor- 
inich  V,  Norfolk  22.  Co.j  4  E.  and  B.  897;  18  S.  and  M.  408, 
411,  Haynes  v.  Covington;  1  Sandf.  Oh.  280,  Barry  v.  Mer. 
Exch.  Co.;  8  Wend.  678,  Beach  v.  FuUon  Bank;  1  Bichardson, 
281,  288,  Bank  of  8.  C.  v.  Hammond;  E.  Anglian  B.  Co.  v. 
E.  Counties  B.  Co.,  78  E.  C.  L.  775,  818. 

Such  being,  in  my  opinion,  the  rules  by  whicb  the  inquiry 
is  to  be  guided,  I  proceed  to  consider  whether  the  agreement, 
to  the  illegality  of  which  the  third  and  fourth  grounds  of 
defense  are  directed,  is  subject  to  that  objection.  The  third 
ground  of  defense  has  been  prepared  in  view  of  the  proviso 
ions  of  the  4th  section  of  the  act  of  8d  March,  1851,  relating 
to  railroad  companies.  It  is  quite  evident  those  provisions 
are  enabling,  and  not  restrictive.  If  the  power  to  do  the 
acts  mentioned  existed,  no  intention  is  shown  to  divest  such 
power.  If  the  power  was  then,  for  the  first  time,  conferred, 
of  course  it  may  be  very  properly  claimed  that  it  could  only 
be  exercised  under  the  condition  of  obtaining  the  assent  of 
the  stockholders.  Now,  I  can  not  doubt  but  the  defendant 
had  power  to  make  such  an  agreement  as  the  one  in  ques- 
tion, under  its  general  powers.  If  this  be  so,  there  was  no 
intention,  on  the  part  of  the  legislature,  even  if  its  cou'- 
stitutional  authority  were  admitted,  to  divest  the  defendant 
of  the  powers  before  granted.  Here,  it  will  be  observed, 
that  while  the  general  law  of  1848  was,  in  1849,  made  part 
of  the  charter  of  defendant,  by  a  special  act,  there  is  no 
averment  that  the  defendant  has  ever  adopted,  as  part  of  its 
charter,  any  of  the  subsequent  general  laws. 

The  fourth  ground  of  defense  depends  upon  the  construe* 

tion  of  the  6th  section  of  the  act  of  March  16th,  1849,  which 

adopts  as  the  charter  of  the  defendant  the  railroad  law  of 

1848.    It  is,  in  that  section,  provided  that  the  defendant 

18 
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may  ^^aid  in  the  oonBtruetion  of  any  other  line,  or  side  line, 
to  oonneet  with  its  main  line  of  road."  There  is  very  great 
force  in  the  argument  that  a  direct  and  express  authority  to 
i^id  in  the  construction  of  certain  defined  lines,  must  be 
regarded  as  an  exclusion  of  the  power  to  aid  in  any  other 
Kne  not  coming  within  the  description  of  those  authorized. 
A  contract  to  aid  in  the  construction  of  a  line  not  authorized, 
might  be  considered  as  impliedly  prohibited,  and,  therefore, 
void.  It  would  not  be  a  mere  excess  of  power,  or  the  exercise 
of  a  power  in  an  improper  manner,  but  the  doing  that  which 
the  law  prohibited;  and,  in  such  a  case,  I  should  certainly 
fsel  bound  by  the  authorities  which  have  been  cited,  to  hold 
that  the  agreement  to  do  that  which  was  so  prohibited  could 
not  be  enforced.  The  point,  however,  in  which  both  the 
third  and  fourth  grounds  of  defense  are,  in  my  opinion, 
defbotive,  consists  in  the  want  of  any  averment  that  the 
egreement  under  consideration  was  made  ^  to  aid  in  the  con- 
struction of  the  line  of  the  Cincinnati,  Logansport  and  Chi- 
cago Railway  Company."  Nothing  is  said  in  either  of  the 
agreements,  which  have  been  bef<M*e  described,  of  any  such 
object.  For  aught  that  appears,  all  the  roads  mentioned  in 
the  agreements  had  been  constructed,  and  the  professed 
object  of  the  first  agreement  is  the  stocking  and  running  the 
roads.  To  make  goo^y  therefore,  the  grounds  of  defense,  it 
is  incumbent  on  the  defendant  to  show  that  its  broad,  gen- 
eral powers  were  restricted  and  limited,  not  only  as  to  aiding 
in  the  construction  of  lines  of  road  by  a  subscription  of  stock, 
or  otherwise,  but  as  to  the  bargaining  and  contracting  in 
any  manner,  or  for  any  consideration,  in  relation  to  the 
purchase  or  subscription  of  stock. 

It  was  admitted  in  the  argument  that  it  was  competent 
for  the  defendant  to  enter  into  an  agreement  for  a  running 
arrangement  suoh  as  the  one  made  in  this  case.  For  the 
benefits  of  suoh  an  agreement,  it  was  oompetent,  then,  for 
Uie  defendant  to  pay  an  adequate  consideration.  The  form 
of  ihaA  consideration  can  not  be  material.  It  may  be  to  pay 
moMy,  or  to  take  stock  in  another  company  at  a  reduced 
jrate.    In  this  case,  the  difierent  companies  with  which  the 
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defendant  contracted,  instead  of  exacting  a  moneyed  consid- 
eration for  their  covenants,  were  content  with  the  agreement 
of  the  defendant  to  subscribe  for  stock  in  one  of  them;  and 
this  may  have  been  the  same  as  a  moneyed  consideration  to 
all.  On  its  face,  it  is  certainly  not  an  aiding  in  the  con- 
struction of  a  line  of  railroad.  The  purpose  and  object,  a 
beneficial  running  arrangement,  it  is  admitted,  Were  valid, 
and  I  can  not  say  that  the  nature  of  the  consideration  to  be 
given  was  invalid.  If  the  real  design  was  a  mere  shift  and 
conveyance  to  evade  the  law,  the  facts  and  circumstances 
showing  this  should  be  stated  in  the  pleadings. 

The  fifth  ground  of  defense  remains  to  be  considered 
The  substance  of  this  ground  of  defense  is,  that  after  the 
agreement  to  subscribe  stock,  the  Cincinnati,  Logansport 
and  Chicago  Railway  Company,  by  acts  stated  in  detail  in 
the  answer,  so  changed  the  nature  and  character  of  its  capi- 
tal stock,  as  to  make  it  substantially  a  new  stock,  and 
entirely  different  from  what  the  defendant  agreed  to  receive, 
in  effect,  destroying  the  subject  matter  of  the  contract,  and 
rendering  it  impossible  of  performance.  The  acts  which  are 
claimed  to  have  resulted  in  these  consequences,  are  alleged  to 
have  been  done  without  the  knowledge  or  assent  of  the 
defendant. 

It  appears  from  the  pleadings  that  the  defendant  is  not  to 
be  regarded  as  a  subscriber  of  stock  in  an  unorganized  com- 
pany, and  afterward  uniting  in  the  organization,  but   as 
contracting  with  an  organized  company  for  a  portion  of  its 
capital  stock. .  Railroad  companies  are  usually  formed  by 
the  instrumentality  of  commissioners  appointed  for  the  pur- 
pose.    When  the  organization  of  the  company  takes  place,. 
the  authority  of  the  commissioners  ceases;   and,  in  the- 
absence  of  any  special  provision  to  the  contrary,  all  powers- 
as  to  any  further  subscription  to  the  capital  stock  vest  in  the- 
corporate  body.    Flank  Road  Co.  v.  Hoffman^  9  MaryL  559- 
568.    Its  dealing  with  third  persons  as  to  its  stock,  must 
stand  upon  the  footing  of  ordinary  contracts.    If  a  corpo- 
rate body  agrees  to  supply  and  fhrnish  a  certain  quantity  of 
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its  stock  to  a  third  person  for  a  specified  price,  I  know  of  no 
rule  that  can  govern  such  a  contract,  which  would  not  apply, 
in  analogous  circumstances,  to  tiny  other  contract.  If  the 
article  which  a  party  agrees  to  supply  has  a  certain  and 
known  character,  that  party  has  no  right  to  change  and  alter 
its  character^  and  still  expect  it  to  be  received  in  fulfillment 
of  the  contract.  It  is  really  a  question  of  identity.  If  the 
change  be  one  which  may  be  supposed  to  be  within  the 
contemplation  of  the  parties,  there  can  be  no  complaint. 
Such  would  probably  be  presumed  in  reference  to  changes 
not  substantially  affecting  the  nature  and  character  of  the 
article.  But  where  the  change  is  radical,  and,  from  the  cir- 
cumstances, clearly  not  contemplated,  it  would  be  manifestly 
unjust  to  enforce  the  contract,  and,  particularly,  where  such 
a  change  was  the  result  of  the  intentional  acts  of  the  very 
party  asking  to  have  it  enforced.  JEoerhart  v.  Philadelphia 
and  West  Chester  R.  B.  Co.,  28  Pa.  St.  339-352 ;  13  111.  504, 
Bantt  V.  AUon  S.  B.  B.  Co.;  16  Mees.  &  Welsh.  804-808. 

The  question  of  the  power  of  a  corporation  to  make  a 
change  in  the  character  and  nature  of  its  stock,  as  by  embra- 
cing another  and  different  purpose  under  the  authority  of 
the  legislature,  is  not  to  be  confounded  with  the  question 
whether,  the  change  having  been  made,  a  party  is  still  bound 
to  carry  out  an  agreement  to  take  the  stock.  There  may  be 
a  very  marked  difference  between  the  position  and  rights 
of  one  who  is  actually  a  stockholder  and  corporator,  and  one 
whom  it  is  sought  to  make  a  stockholder  and  corporator. 
The  one  who  is  actually  in  the  corporation  may  be  bound 
by  the  acts  of  the  majority,  or  may  be  compelled  to  resort 
to  preventive  steps.  The  latter  has  a  right  to  stand  upon 
the  terms  of  his  contract  with  the  corporation,  and  to  require 
the  delivery,  in  fulfillment  of  its  terms,  of  that  which  he  was 
to  receive. 

There  is  another  principle  to  be  regarded  in  this  case. 
The  action,  as  before  stated,  is  really  for  the  specific  per- 
formance of  an  agreement.  The  object  is  to  require  the 
defendant  to  take  the  stock  and  pay  the  price,  and  not 
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merely  for  the  recovery  of  damages  for  a  refusal  to  accept 
and  pay.  ]!f  ow  in  this  view,  if  the  acts  of  one  of  the  parties 
after  the  making  of.  a  contract  have  so  injuriously  affected 
the  subject  matter  of  a  contract,  as  to  destroy  the  benefits 
expected  from  it  by  the  other  party,  such  acts  may  present 
a  conclusive  answer  to  an  application  for  the  exercise  of  a 
jurisdiction,  which  has  always  been  considered  discretionary 
and  only  to  be  afibrded  in  cases  where  there  has  been  dili- 
gence and  good  faith. 

In  view  of  these  principles,  if  the  facts  stated  show  such 
a  change  and  alteration  in  the  character  of  the  stock,  as 
may  be  considered  radical  and  material,  and  substantially 
affecting  its  identity,  the  fifth  ground  of  defense  must  be 
deemed  sufficient.  I  am  satisfied  that  under  the  averments 
in  the  answer  such  a  change  may  be  made  out  by  proof; 
and  I  can  not  say  as  a  matter  of  law,  that  admitting  the 
facts  stated,  and  all  inferences  which  might  be  drawn  from 
them  there  would  be  no  such  change  and  alteration,  as  the 
rule  on  the  subject,  which  has  been  stated  would  require. 

It  has  been  objected,  however,  that  the  defendant  became 
actually  a  stockholder,  and  must  be  considered  as  bound  by 
and  assenting  to  the  change  in  the  character  of  the  corpora- 
tion and  its  stock.  What  effect  the  conduct  of  the  defend- 
ant in  acting  as  a  stockholder  and  voting  all  the  shares 
of  stock  which  were  agreed  to  be  subscribed,  may  have, 
when  established  by  proof,  it  is  not  now  necessary  to  in- 
quire. Such  acts  can  have  no  greater  effect  than  showing 
knowledge  and  assent ^to  the  change  and  alteration,  stated 
in  the  answer,  and  any  such  knowledge  or  assent  is  denied. 
This  denial,  which  must  be  considered  as  sustaining  the 
answer  in  this  particular  is,  it  is  true,  made  in  general  terms, 
but  upon  a  demurrer  this  has  been  deemed  sufficient.  It 
may  also  be  found  that  a  party  who,  upon  a  mere  subscrip- 
tion, is  allowed  to  vote  and  act  as  a  stockholder,  while  he 
may,  by  so  doing,  waive  any  matter  before  occurring,  as  to 
matters  subsequent,  which  were  inconsistent  with  his  rights 
as  a  contracting  party,  would  not  be  estopped.    He  might 
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be  regarded  ae  in  an  anomaloud  condition — in  part  a  8todk-> 
holder  and  in  part  a  contractor  to  become  a  stockholder.  He 
might  have  acted  ad  a  stockholder  on  the  faith  of  a  compliance 
with  his  contract  to  become  one^  and  on  the  breach  of  that 
contract  may  very  properly  claim  the  rights  of  a  contra(5t- 
ing  party.  Case^  of  this  description  will  generally  depend 
on  their  particular  circumstances.  And  It  may  be  proper  to 
add,  that  admitting  the  want  of  any  direct  assent  dn  the 
part  of  the  defendant,  to  the  changes  made  in  the  Cincinnati, 
Logansport  k  Chicago  Railway  Co»,  as  stated  in  the  answer, 
their  character  appears  to  have  been  sudh  as  to  have  been 
peculiarly  objectionable  to  the  defendant.  If,  after  such  a 
change,  the  balance  of  an  impaired  subscription  could  be 
enforced,  it  should  only  be  as  a  strict  legal  right. 

One  more  view,  which  has  been  pressed  as  to  this  ground 
of  defense,  has  to  be  examined^  It  has  been  claimed  that 
such  a  defense,  though  valid  against  the  original  contracting 
party,  would  not  avail  against  the  assignee.  Upon  this 
point  I  feel  no  diffi(iulty  in  coming  to  a  conclusion.  The 
assignment  of  the  contract,  and  notice  of  that  assignment, 
created  no  additional  burden,  nor  imposed  ttny  additional 
duty  of  active  diligence  upon  the  defendant.  Mangles  v* 
IHxon,  8  H.  L.  Cas.  702.  The  defense  is,  in  substance,  a 
want  of  ability  on  the  part  of  one  of  the  contracting 
parties  to  comply  with  the  terms  of  the  contract.  K  this 
want  of  ability  had  been  caused  by  the  defendant,  after 
notice  of  the  assignment,  then  the  assignee  might  justly 
dotiiplain  of  such  an  act  as  a  fraud  upon  his  rights.  But 
how  can  it  be  claimed  that  the  assignment  and  notice 
devolved  upon  the  defendant  the  duty  of  so  supervising  and 
controlling  the  acts  of  the  assignor,  that  a  continued  ability 
to  perform  should  exist?  It  would  be  for  the  assignee,  and 
not  the  defendant,  to  protect  and  secure  rights  depending 
upon  the  conduct  of  the  assignor.  If  the  subject  matter  of 
the  contract  be  left  withia  the  power  and  under  the  control 
of  the  assignor,  the  risk  of  its  being  impaired  or  destroyed^ 
so  as  to  defeat  the  performance^  is  assumed  by  the  assignee. 
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There  ie  no  principle  by  whioh  it  oould  be  thrown  en  ihe 
other  party* 

The  result  of  the  views  which  have  been  expressed  isi  that 
the  demurrer  must  be  sustained  as  to  the  firsts  thirds  fonrth 
and  seventh  grounds  of  defense^  and  overruled  as  to  the 
others^ 


CfiAs.  E.  MAintHSWB  D.  Ja&.  0.  Oai^dWbll. 

<Na.  7)356.) 

ihe  proyilionB  of  the  act  of  the  general  assembly  of  March  lH,  161^, 
UtithoriEiiig  a  ftecOnd  trial,  !n  certain  cases,  in  the  s&m*  coart,  d#es  liol 
apply  to  the  ftaperior  court  of  Otnoinmati. 

G-BNBaAL  Tb£M* — ^Reserved  from  special  term  on  a  motion 
to  fix  the  amount  of  an  undertaking  to  be  entered  into  for 
the  purpose  of  securing  a  second  trial,  according  to  the  pro- 
visions of  an  amendment  of  the  code,  passed  April  12, 1858. 

CoUins  ^  Herron^  for  plaintiff'. 

Boiii  ^  Scarboroughy  for  defendant 

Gholson^  J.,  delivered  the  opinion  of  the  court. 

The  question  presented  by  the  motion,  and  for  the  deci- 
uon  of  which  the  case  has  been  reserved  to  the  general 
term,  is  whether  the  proviBions  of  the  act  securing  a  second 
trial,  in  cases  in  which  parties  have  a  right  to  demand  a 
trial  by  jury,  apply  to  the  superior  court  of  Cincinnati. 

By  the  20th  section  of  the  act  establishing  the  superior 
court  of  Cincinnati,  it  is  provided  that  laws  in  force,  or 
which  might  be  enacted,  regulating  the  pmctice  of  the 
courts  of  common  pleas,  or  district  courts,  should  govern 
the  superior  eonrt,  unless  plainly  ini^plicable.    It  is  a  not 


280        SUPERIOR  COURT  OF  OINCnrNATI. 

Ghaa.  B.  Matthews  «.  Jas.  0.  Caldwell. 

uncommon  mode  of  legislation  to  refer,  for  the  regulation 
of  one  matter  or  system,  to  the  provisions  governing  an- 
other; and  this  is  frequently  done  by  general  and  sweeping 
words  of  incorporation  or  reference.  Such  legislation  being 
usual,  we  have  a  guide  in  a  general  principle  of  construe* 
tion.  ^^  It  is  a  sound  rule  of  construction  laid  down  in  2  Inst. 
287,  but  applicable  to  modern  as  well  as  to  ancient  statutes 
— perhaps,  indeed,  more  so  from  necessity,  in  consequence 
of  the  looseness  of  expression  which  now  prevails — ^that,  *  in 
construction  of  general  references,  in  acts  of  parliament, 
such  reference  must  be  made  only  as  will  stand  with  reason 
and  right'  and  where  a  provision  is,  in  its  original  and 
natural  application,  limited  in  respect  of  time  and  place,  it 
is  to  give  to  general  words  of  incorporation  a  meaning  con- 
trary to  reason,  and  it  may  be  contrary  to  right  to  hold  that 
they  apply  to  it.''  6  Q.  B.  51  E.  C.  L.  787-797.  In  a 
case,  therefore,  where  the  words  were  large  enough  to  in- 
clude the  provision  of  a  law  giving  an  appeal,  in  a  review 
of  all  the  statutes,  the  court  held  that  it  was  not  intended  to 
give  an  appeal.  Such  would  be  the  duty  of  a  court  in  con- 
struing general  provisions  of  this  nature,  independent  of  any 
indication  to  that  effect  in  the  law  itself;  but  in  the  act 
creating  the  superior  court,  an  expression  is  introduced 
excluding  from  the  operation  of  the  general  incorporating 
clause,  those  provisions  which  are  plainly  inapplicable,  thus 
giving  a  discretion  to  determine  whether  any  particular  pro- 
vision shall  be  deemed  to  apply  or  not.  If  the  provision  be, 
in  its  nature,  general,  and  there  be  no  plain  and  clearly 
satisfactory  reason  to  the  contrary,  it  ought  to  be  held  to 
apply.  If  in  its  purpose  and  intent  it  be  special — ^if  the 
mischief  to  be  prevented,  and  the  object  to  be  attained,  be 
peculiar  to  the  courts  of  common  pleas  and  district  courts, 
then  the  provision  ought  not  to  be  held  applicable  to  the 
superior  court. 

If  such  be  the  rules  by  which  we  are  to  be  guided  in  com- 
ing to  a  conclusion,  an  examination  of  the  legislation  in 
reference  to  the  common  pleas,  district  and  superior  courts, 
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will  show  that  the  mischief  which  was  the  object  of  the  pro- 
visioD  under  consideration,  did  not  exist  in  the  superior 
court,  but  was  confined  to  the  common  pleas  and  district 
courts.  It  is  well  known  that,  in  the  organization  of  the 
superior  court,  particular  care  was  taken  to  avoid  the  in- 
convenience and  delay  of  an  arbitrary  right  of  appeal  from 
the  decision  of  mere  questions  of  fact.  The  second  trial 
now  provided  for  is,  most  clearly,  so  far  as  it  goes,  a  substi- 
tute for  the  right  of  i^ppeah  Where  the  matter  for  which 
a  substitute  is  provided  did  not  exist,  there  surely  can  be 
no  good  reason  to  suppose  that  the  substitute  can  properly 
apply. 

In  another  view  there  would  be  inconsistency  and  injus- 
tice, if  this  right  of  a  second  trial  should  be  allowed.  The 
act  contemplates  two  classes  of  cases — ^those,  where  there  is 
a  right  to  demand  a  trial  by  jury,  and  those,  where  there  is 
not;  in  both  a  right  to  have  another  trial  is  given,  in  one,  by 
the  second  trial  in  the  common  pleas,  in  the  other,  by 
appeal  to  the  district  court.  Kow,  if  the  act  applies  to  this 
court,  a  favor  and  privilege  is  given  to  one  class  of  cases, 
which  is  not  allowed  to  the  other,  for  there  is  no  provision 
for  an  appeal  that  can  apply  to  this  court. 

The  conclusion  that,  from  the  nature  and  apparent  object 
of  the  second  trial  provided  in  the  act  under  consideration, 
it  was  not  intended  to  apply  to  the  superior  court,  is  greatly 
strengthened  by  the  circumstance  that,  in  one  section  of  the 
same  act,  and  in  a  matter  regulating  the  practice  of  the 
courts,  the  superior  courts  are  expressly  named  and  included. 
The  argument  derived  from  the  exclusion  in  one  section, 
and  the  inclusion  in  another,  the  act  being  regarded  as  a 
whole,  is  certainly  very  forcible.  But,  for  one  considera- 
tion, it  would  be  unanswerable.  In  the  repealing  clause  of 
the  act,  two  sections  of  the  code,  562  and  668,  which  secured 
a  second  trial  in  actions  for  the  recovery  of  real  property, 
are  repealed.  Kow,  these  sections,  in  such  actions,  have 
been  supposed  to  apply  to  the  superior  court.  They  were 
probably  repealed,  on  the  supposition  that  the  provision  for 
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a  eeoond  trial,  in  all  cases  in  which  a  trial  by  jafy  may  be 
demanded,  Woald  take  their  place.  If,  therefore^  such  eeo» 
ond  trial  does  not  apply  to  the  Superior  tonrt^  what,  it  may 
be  asked,  is  to  take  the  place  of  a  second  trial  in  actions  for 
the  recovery  of  real  estate  under  the  repealed  sections  of  the 
codeT  On  the  other  hand,  it  may  be  claimed  that  the  legis- 
lature simply  intended  to  place  all  oases  on  thd  same  footing, 
and  not  allow  to  oases,  for  the  reoovecy  of  realefttate,  a  privi« 
lege  denied  in  other  cases.  This  consideration,  therilfore, 
though  not  without  force,  is  not  of  sdflBloient  weight  to  coun- 
terbalance the  reasons  which  hare  been  suggested,  and 
which,  we  think,  clearly  show  the  provision  was  not  intended 
to  apply  to  the  Superior  ooUrt  The  motion  must  be  over- 
ruled. 
Motion  overruled* 


Harriet  Maskell  bt  al.  v.  Wm.  (j^odall  st  al. 

1.  Where  property  is  devised,  and  the  devisee  Waives  the  title  ^y  eiectton, 
this  election  to  take  a  legal  right  against  thd  Will,  thereby  disappointing 
tihef  detiseeft  fbf  wholM  benefit  the  propeHy  edveted  by  Ike  legal  right 
waft  intended,  is  foUowed  by  oompensatioB  to  the  disappointed  devisees* 
The  subject  matter  of  the  njeeted  devise  is  held  to  be  bound  for  this 
purpose. 
•  2.  In  the  dvetit  6t  rtuch  ak  election  16  ihkt  kgliinst  thd  Instttiinent,  tkS 
I30urt  will  aiisuthe  Jnrisdictioii  to  iequestel'  the  benefit  Ibteadsd  fbr  tb4 
refractory  devisee)  in  order  to  seeure  s  eotnpensatioB  to  those  whom  ths 
election  disappoints. 

3.  The  object  of  our  statute  was  not  to  create  a  case  of  election,  but  to 
regulate  and  limit  one  befoM  well  known  itnd  ^listing,  kAd  Was  Hot  in*> 
ttoded  to  intefefer(ft  with  any  ddHsequoAce  resttUi&g  from  it. 

4i  The  principle  which  authoriaes  oompehsation  to  devisee*  disappointed 
\>j  an  election,  applies  to  the  case  of  an  election  made  by  a  widow  not  to 
ti^e  under  the  will  of  her  husband. 

Bi^Wtk'u  TBRli.-^Actlon  brought  by  the  j^MntiA,  divUms 
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and  heirs  at  law  of  John  Roberts,  St*i  dedeased,  against  the 
defendAntSy  William  Goodall  and  John  Preston^  his  exeou* 
ton,  fof  an  aooonnt  of  certain  property  which,  under  the  pro- 
visions of  his  will,  have  come  under  the  executors'  cobtroL 
The  defendants  do  not  object  to  render  an  account,  and  pay 
to  th6  plaintiiFs  any  amount  to  which  they  may  be  entitled, 
but  claidi  tiM  th6y  are  not  able  without  a  judicial  construe^ 
tioQ  and  determination  of  the  effect  of  certain  parts  of  ih^ 
will  of  their  testator,  in  connection  with  events  transpiring 
after  his  deaths  to  ascertain  the  amounts  to  which  the  r^ 
speotive  devisees  and  heirs  will  be  entitled* 

It  appears  that  the  testator  devised  to  his  wife  Sarah,  who 
has  sinoe  deceased,  certain  real  and  personal  property  in* 
tended  to  be  in  lieu  of  dower^  and  mAde  s^cific  devises  of 
certain  other  real  estate  to  persons  other  than  the  present 
plaintifis.  The  widow  declining  to  take  under  the  will  was 
endowed,  and  her  doWer  was  assigned  out  of  the  real  estate 
so  specifically  devised;  thus  disappointing  pro  tanio  the 
specific  devisees.  The  property  devised  to  the  widow  in  lieu 
of  her  dower  is  not  otherwise  disposed  oi  in  the  will ;  in 
other  words^  there  is  no  provision  in  the  will  for  the  contin- 
gency which  has  happened^  that  the  widow  should  take  h«r 
dower,  and  not  under  the  will. 

IT.  B.  FrobasdOi  for  plaintifi's^ 

Bates  ^  Scarborough^  for  defendtotsw 

QholsoiI)  J,  The  question  arises  and  is  presented  in  tiiie 
oasC)  whether  the  property  which  the  widow  has  relinquished 
by  her  election,  goes  to  the  heirs  at  law  and  diBtribute^s  of 
the  testator,  or,  whether  the  devisees,  vth6  have  been  disap** 
pointed,  have  a  claim  tipon  it  to  make  good  what  they  have 
lost 

The  genetal  principle  governing  cases  of  election,  hai  been 
thus  stated :  *^  Wherever  any  person  having  a  claim  upon  a 
iliaii's  estate,  independent  of  hitn^  and  also  a  daita  thereiip6lk 
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under  his  will,  which  claims  are  repugnant  to  each  other,  pur- 
sues the  former,  the  latter  is  thereby  waived  or  abandoned ; 
for  it  being  against  the  intention  of  the  will,  that  the  devisee 
shotild  have  both,  equity,  therefore,  considers  such  devise  to 
be  upon  an  implied  condition,  that  the  devisee  shall  abandon 
his  original  title,  or  shall  waive  his  title  by  devise/'  5  Call, 
481,  492,  Blunt  v.  Gee ;  11  Ohio,  848-350,  Melick  v.  Darling. 
What  then,  according  to  the  general  principle  on  the  subject, 
becomes  of  the  property  devised  when  the  devisee  waives  the 
title  by  election  ?  The  rule,  on  this  subject,  though  there  be 
some  contrariety  as  to  the  mode  or  extent  to  which  it  oper- 
ates, appears  to  be  well  settled.  The  election  to  take  a  legal 
right  against  the  will,  and  thereby  disappointing  other  devi- 
sees, for  whose  benefit  the  property  covered  by  the  legal 
right  was  intended,  is  followed  by  compensation  to  the  dis- 
appointed devisees.  The  subject  matter  of  the  rejected 
devise  is  very  clearly  held  to  be  bound  for  this  purpose.  2 
Spence  Eq.  Jur.  601 ;  2d  Story  Eq.  Jur.  sees.  1088,  1084, 
1085.  '^  In  the  event  of  such  an  election,"  it  is  said  in  the 
last  authority,  <'to  take  against  the  instrument,  courts  of 
equity  will  treat  the  substituted*  devise  not  as  an  extin- 
guished title,  but  as  a  trust  in  the  devisee  for  the  benefit 
of  the  disappointed  claimants,  to  the  amount  of  their  inter- 
est therein;  or,  as  it  has  been  well  expressed,  they  will 
assume  jurisdiction  to  sequester  the  benefit  intended  for  the 
refractory  donee,  in  order  to  secure  compensation  to  those 
whom  his  election  disappoints." 

Such  being  the  general  principles  as  to  cases  of  election 
and  compensation,  do  they  apply  to  the  case  of  a  widow 
making  an  election  under  the  provisions  of  the  statute?  I 
think  it  will  appear  that  the  object  of  the  statute  was  not 
to  create  a  case  of  election,  but  to  regulate  and  limit  one 
before  well  known  and  existing,  and,  of  course,  that  with 
any  consequence  resulting  irom  it,  the  statute  was  not  in- 
tended, in  any  manner,  to  interfere.  Such  is  the  view  en- 
tertained in  a  number  of  authorities.  In  a  case  decided  in 
Alabama,  where  a  statute  exists  similar  to  ours,  it  was  sud, 


JUNE  TERM,  1858.  285 

Harriet  Haskell  et  al. «.  Wm.  Gk>odall  et  al. 

in  sabstance,  that  the  only  change  made  was  the  introduc- 
ing a  fixed  and  definite  time  within  which  the  widow  is 
compelled  to  signify  her  dissent  to  the  will ;  and  this  not 
being  done,  any  provision  made  with  her  right  under  the 
law,  becomes  obligatory  upon  her.  6  Ala.  248.  The  same 
view  is  taken,  therefore,  in  a  case  in  Kentucky,  in  which  it 
is  said  of  the  rights  of  a  widow,  that  she  has  two  rights — 
one  under  the  law,  and  one  under  the  will — ^which  are  "  pre- 
sumed to  be  inconsistent,  and  which  ought  not  both  to  be 
exercised.  She  is,  therefore,  required  to  elect  between  them. 
From  considerations  of  obvious  convenience,  and  to  avoid 
unnecessary  confusion  in  the  management  and  distribution 
of  the  estate,  the  widow  is  required  to  make  her  election 
within  one  year,  and  in  the  manner  prescribed,  by  which  it 
is  to  be  certainly  and  unquestionably  demonstrated."  11  B. 
Monroe,  870-383.  It  is  evident,  the  matter  is  here  consid- 
ered as  a  case  of  election,  the  time  and  mode  only  of  which 
is  regulated  by  the  statute.  To  the  same  effect  are  cases  in 
Virginia.  8  Leigh.  409 ;  5  Call,  481,  492,  499.  In  the  last 
case  the  history  of  the  law  as  to  an  election  by  the  widow  is 
traced  out,  and  the  statutes  on  the  subject  are  considered  in 
the  light  of  statutes  of  limitation,  fixing  the  time  within 
which  the  obligation  before  existing  to  make  an  election 
must  be  fulfilled.  Such  also  appears  to  be  the  conclusion 
as  to  the  statutes  on  the  subject  in  Massachusetts.  12  Pick. 
150,  Beed  v.  Dickerman ;  1  Mete.  66,  70,  72. 

In  view  of  these  authorities,  and,  I  may  add  of  the  very 
nature,  reason  and  justice  of  the  case,  I  come  to  the  conclu- 
sion that  the  principle  which  authorized  compensation  to 
devisees  disappointed  by  an  election,  applies  to  the  case  of 
an  election  made  by  a  widow  not  to  take  under  the  will  of 
her  husband.  So  far,  therefore,  as  that  principle  applies  in 
the  present  case  it  must  be  observed. 

Decree  accordingly. 


» ^ 
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RoBHRT  McGrsgor,  Administrator,  etc.,  op  Bobbrt  McLbak, 
Deceased,  v.  Ellis  k  STuaaBS,  bt  al. 

(No.  3,972.) 

1.  Oae  paitner  oan  aasigs  a  portion  of  the  Joint  effects  in  payment  of  firm 
debts,  or  by  way  of  aecarity  for  imtecedent  debts,  or  debts  to  be  after- 
ward contracted. 

2.  The  assent  of  a  party  to  |in  act  done  for  his  benefit,  or  which  may  in- 
juriously even  affect  him,  may  always  be  presumed,  if  with  a  full  knowl- 
edge of  the  thing  done,  he  permits  it  to  be  applied  to  his  benefit,  or  does 
not  disclaim  it. 

9.  A  trustee  having  accepted  the  trust,  is  not  permitted  i^fterward  to  re- 
nounce or  repudiate  the  responsibilities  of  the  office ;  but  the  eestuis  que 
iru8t^-the  creditors  may  assent  to  a  renunciation  of  the  trustee,  and  he  be 
discharged.  All  creditors  who  are  not  included  in  this  distinction,  (not- 
withstanding the  reassignment  by  the  trustee  to  the  firm,)  have  still  a 
di^im  upon  the  trust  property,  and  can  require  the  trust  to  be  executed 
for  their  benefit.  The  creditors  who  have  released  the  trustee,  in  express 
terms,  must  be  postponed  to  those  who  have  declined  to  give  their  assent 
to  his  relinquishment 

4.  The  creditors  of  a  co-partnership  have  no  special  lien  upon  the  partner- 
ship property;  whatever  equity  is  allowed  then^  |s  to  be  worked  out 
through  the  rights  of  the  partners  themselves.  Where  the  separate 
partners  have  lost  their  lien,  non  can  be  saved  to  the  creditor.  This 
lien  is  lost  when  the  Joint  property  is  sold  in  good  faith  to  a  third  person, 
or  when  one  partner  retires  from  the  firm,  disposing  meanwhile  of  his 
interest  to  the  other  partner,  or  to  a  third  person,  with  his  co»partner's 
consent,  taking  the  assumption  of  hif  co-partner,  or  of  a  third  person.,  to 
discharge  all  the  firm  debts. 

Special  Term. — ^Several  cases  of  a  similar  nature  were 
coDBolidated  for  trial  in  this  particular  case.  This  suit  was 
brought  by  the  plaintiff  Robert  McGregor,  as  administrator 
of  the  estate  of  Robert  McLean,  deceased,  against  Rowland 
Ellis  and  William  Sturges,  late  partners  as  Ellis  k  Sturges, 
Vachel  Worthington,  W.  8.  Woodward  and  Wm.  B.  Wood, 
James  McC.  Lea  and  Rowland  Ellis,  Jr.,  partners  as  Wood, 
Lea  &  Co.,  and  Rowland  Ellis  and  Wm.  R.  Morton,  late 
partners  as  Ellis  &  Morton. 

During  the  progress  of  the  case  many  judgment  creditors 
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were  made  parties.  The  plaintiff  aoagbt  to  subject  oertaifi 
asaets,  etockB,  obo9ee  in  action  and  intereet  in  land,  etc.,  alleged 
to  belong  to  lEMia  and  Sturge^  a^  partners  and  as  individuaH 
and  in  tbe  control  a^d  poa^esaion  of  certain  of  the  defendants, 
to  tbe  satisfaction  of  a  certain  jadgment,  rendered  at  tbe  De- 
qember  term  of  tbi?  court,  A.  D.  1855,  for  eigbt  thousand  nine 
hundred  and  eleven  dollars,  in  favor  of  tbe  plaintiff  as  admin- 
istrator of  tbe  estate  of  McLean  and  against  tbe  firm  of  Ellis 
k  Sturges. 

Ellis  and  Sturges,  bankers,  doing  business  in  tbe  city  of 
Cincinnati  uuder  tbe  firm  name  of  Ellis  &  Sturges,  and  also 
doing  business  in  tbe  city  of  New  York  under  tbq  firm  name 
of  Sturges  k  Ellis,  became  embarrassed  in  business,  and 
tbe  firm  at  Cincinnati  suspended  payment  on  November  8tb, 
A.  D.  1854 ;  on  November  9tb,  one  of  the  partners,  Rowland 
Ellis,  in  the  absence  and  under  tbe  dissent  and  protest  of 
bis  partner  Sturges,  executed  in  tbe  name  of  Ellis  and 
Starges  an  assignment  of  the  assets  of  Ellis  and  Sturges  to 
tbe  defendant  Yachel  Wortbington  in  trust  for  the  benefit 
Of  the  creditors  of  that  firm.  On  November  17th,  A.  O. 
1854,  Uowland  Ellis,  by  deed  duly  executed  and  recorded, 
conveyed  to  tbe  defendant  Wortbington  in  trust  for  the 
benefit  of  tbe  creditors  of  the  firm,  as  also  bis  individual 
creditors,  certain  real  estate  in  Cincinnati,  belonging  to  said 
Ellis  partly  in  severalty,  and  a  part  being  an  undivided  interest 
of  two-thirds  in  common  with  Wm.  B.  Morton,  who  owped 
tbe  other  undivided  one- third,  and  being  part  of  property 
owned  by  Ellis  and  Morton,  when  partners  in  tbe  banking 
bouse  of  which  Ellis  and  Sturges  were  tbe  successors. 
Wortbington  accepted  these  assignments  in  tbe  expectation 
that  Sturges  would  speedily  be  convinced  of  the  propriety 
of  the  act  and  give  his  assent  to  it.  Stuiges  however  refused 
to  sanction  tbe  assignment  and  proceeded  to  pay  oft*  tbe 
debts  of  the  concern  with  means  in  bis  own  control  and  by 
leaking  such  arrangements  with  creditors  from  time  to 
time  as  best  be  could.    The  assignee  bad  entered  into  the 
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poesession  of  the  bills  receivable  and  a  small  amoant  of  other 
assets  of  the  firm  and  continaed  to  hold  his  position  and 
exercise  the  duties  of  assignee.  Sturges  took  possession  of 
the  cash,  stocks,  bonds,  etc.,  of  the  firm  and  refused  to  yield 
these  assets  to  the  assignee.  Immediately  after  the  assign- 
ment Sturges  began  his  endeavors  to  have  the  assignment 
canceled  and  for  that  purpose  proceeded  to  obtain  the  sig- 
natures of  the  creditors  to  a  paper,  drawn  of  date  Ifovember 
20th,  A.  D,  1854,  by  the  terms  of  which  the  subscribers  agreed 
to  a  rescission  and  cancellation  of  the  assignment^  and  that 
all  the  assets,  efiTects  and  estates  be  restored  and  retransferred 
to  the  firm,  and  further  granting  an  extension  of  time,  not 
to  exceed  twelve  months  from  the  date  of  cancellation,  to 
enable  the  firm  to  adjust  and  settle  its  business. 

Ellis  and  Morton  both  subsequently  joined  Sturges  in  his 
endeavor  to  obtain  the  consent  of  creditors  to  this  proposed 
arrangement.  Sturges  continued  in  the  adjustment  with 
creditors,  and  received  from  the  assignee,  from  time  to  time, 
bills  receivable,  in  exchange  for  other  securities,  to  enable 
him  to  make  settlements  with  particular  creditors.  In  July, 
A.  D.  1855,  about  two-thirds  of  the  creditors  having  signed 
the  agreement  consenting  to  a  cancellation,  thereupon  the 
assignee,  at  the  request  of  Ellis  and  Sturges,  agreed  to  can- 
cel the  assignment,  upon  being  indemnified  against  any 
claim  that  might  be  made  against  him  by  the  creditors  of 
the  firm.  Accordingly,  on  July  7,  A.  D.  1855,  the  assignee 
entered  into  an  agreement  with  both  Ellis  and  Sturges,  re- 
scinding the  assignments,  and  reconveying  the  property  cov- 
ered by  them^  except  as  to  certain  reservations  therein  made 
for  indemnity  to  himself  against  the  risks  of  the  transaction. 
Among  other  things,  the  real  estate  conveyed  by  Ellis  to 
Worthington  was  left  in  the  control  of  Worthington,  and 
the  trusts  of  the  original  conveyance  were  so  modified  as  to 
accord  with  the  purposes  for  which  he  held  certain  other 
property,  bonds,  stocks,  etc.,  in  pursuance  of  said  agreement 
conveyed  to  him,  to- wit :  "  to  secure,  indemnify,  protect,  and 
keep  harmless  the  said  Yachel  Worthington,  his  heirs,  exec- 
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utore,  and  administrators,  from  all  liability  by  reason  of  the 
cancellation  of  the  said  assignment  and  retransfer  of  the 
said  assets  and  effects/' 

In  the  succeeding  January  the  plaintiff  instituted  the 
present  action  to  subject,  among  other  things,  the  bonds, 
stock,  real  estate,  etc.,  in  the  possession  and  control  of 
Worthington,  for  his  indemnity,  to  the  satisfaction  of  his 
judgment  againt  the  firm,  claiming  that  the  original  assign- 
ment by  Ellis,  in  the  firm  name,  was  invalid  and  of  no  effect, 
by  reason  of  being  made  in  the  absence  and  against  the  pro- 
test of  Sturges,  and  that,  accordingly,  the  property  held  by 
Worthington  was  subject  to  attachment  as  the  property  of 
Ellis  &  Sturges ;  and  also  claiming  that  if  the  original  assign- 
ment was  valid,  the  assignee  had  no  right  to  rescind  it  until 
the  assets  were  fully  administered. 

On  August  14,  A.  D.  1856,  Ellis  made  a  deed  to  Sturges, 
in  which,  after  reciting  that  he  and  Sturges,  composing  the 
firm  of  Ellis  A  Sturges  of  Cincinnati,  and  Sturges  &  Ellis  of 
New  York,  had  that  day  agreed  to  dissolve  said  firms,  and 
that  all  the  property  and  assets  of  said  firms,  and  all  the 
property  and  assets  of  Ellis  individually,  saving  and  except- 
ing certain  family  and  household  effects,  together  with  all 
the  rights  and  property  of  Ellis  in  the  late  firm  of  Ellis  & 
Morton,  were  to  be  transferred  and  assigned  to  Sturges,  to 
enable  him  to  liquidate  and  discharge  the  liabilities  of  said 
firms,  thereupon  and  for  that  purpose  conveyed  the  same  to 
Sturges. 

On  February  25,  A.  D.  1857,  Sturges  made  an  assignment 
to  Aaron  P.  Perry  of  all  the  remaining  assets  of  the  firm  of 
Ellis  &  Sturges,  of  Cincinnati,  consisting  of  judgments, 
stocks,  bonds,  bills  receivable,  rights,  claims,  choses  in  action, 
and  other  value  described  in  a  schedule  referred  to,  in  trust 
to  pay  off  the  indebtedness  of  the  firm  of  Ellis  &  Sturges. 

Subsequently,  on  March  11,  A.  D.  1858,  a  supplementary 

assignment  was  made  by  Sturges  to  Perry,  to  cover  an  item 

previously  omitted,  consisting  of  a  claim  held  by  Sturges 

and  the  firm  of  Ellis  &  Sturges  against  Wm.  B.  Morton  and 

19 
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the  firm  of  Ellis  &  Morton,  for  moneys  paid  by  Ellis  &  Stur- 
ges for  the  firm  of  Ellis  &  Morton,  and  for  damages  for  cer- 
tain alleged  deceptive  statements  on  the  part  of  Morton  to 
Sturges,  at  the  time,  of  the  dissolution  of  the  firm  of  Ellis  & 
MortOD,  as  to  the  financial  condition  of  that  firm. 

On  March  23,  A.  D.  1857,  Perry,  as  assignee  of  Sturges, 
in  order  to  obtain  possession  of  the  assets  assigned  to  him, 
entered  into  a  written  agreement  with  Worthington,  in  pur- 
suance of  which  Worthington  transferred  to  Perry  the  assets 
originally  assigned  to  him  as  indemnity  by  Ellis  and  Sturges, 
and  by  which  Perry  agreed  "  to  hold  and  distribute  the  same 
as  the  said  Vachel  Worthington  might  lawfully  be  bound  to 
distribute  the  same,  or  the  proceeds  thereof,  and  to  such 
other  uses  as  may  be  lawful,  and  to  secure,  protect^  indem- 
nify and  keep  harmless  the  said  Worthington,  his  executors 
and  administrators,  against  any  claim  of  the  said  William 
Sturges  or  his  creditors,  or  the  creditors  of  the  said  Ellis  & 
Sturges,  or  Rowland  Ellis,  to  the  extent  and  value  of  the 
assets  so  transferred/' 

W.  B.  Probasco  for  plaintiflEl  * 

Taft  ^  Perry  for  Sturges  and  A.  P.  Perry. 

Fox  ^  Fox  for  estate  of  Morton. 

Worthington  ^  Matthews  for  Worthington. 

Storeb,  J.  The  decision  of  this  cause,  upon  the  facts 
before  us,  directly  involves  the  validity  and  effect  of  the  as- 
signment made  by  Ellis,  for  himself  and  partner,  to  Worth- 
ington, and  as  this  point  is  determined,  the  rights  of  the 
parties  must  mainly  depend. 

It  is  admitted  by  the  pleading,  and  not  denied  by  the  evi- 
dence, that  Ellis  &  Sturges  were  greatly  embarrassed ;  the 
deposits  made  with  them  as  bankers  were  very  large,  and 
the  depositors  had  become  anxious  for  the  ultimate  security 
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of  their  money,  insomuch  that  there  was  not  only  much 
feeling  excited,  but  violence  even  threatened  and  actually 
feared.  One  of  the  partners  was  a  resident  of  New  York, 
against  whom  an  order  of  attachment  might  have  issued, 
and  his  interest,  to  say  the  least,  in  the  property  of  the  firm 
oould  have  been  seized,  the  immediate  consequence  of  which 
would  have  worked  a  dissolution  of  the  partnership,  and  a 
practical  sequestration  of  its  assets. 

Under  these  circumstances  Ellis,  for  the  benefit  of  all 
their  creditors,  vested  the  trust  in  Worthington,  and,  so  far 
as  the  condition  of  things  then  existing  is  to  be  regarded,  we 
are  satisfied  the  course  he  adopted  was  fair  and  just,  de- 
manded, even,  by  the  interests  of  all  concerned. 

It  has  been  seriously  doubted,  however,  whether  such  a 
transfer  of  the  partnership  property  by  one  member  of  the 
firm  is  obligatory  upon  the  others.  We  say  doubted,  as  it 
seems  to  us  that,  upon  principle,  the  authority  assumed  by 
Ellis  may  well  be  sustained,  however  hesitating  the  opinions 
of  modern  judges,  where  the  eflbrt  has  been  in  their  adju- 
dications, not  so  much  to  vindicate  well  established  rules, 
an8  apply  them  to  the  daily  necessities  of  business,  but 
to  trace  distinctions  between  cases,  to  establish  some  new 
theory,  whereby  a  particular  action  can  be  sustained  or 
defeated. 

There  can  be  no  doubt,  but  one  partner  could  assign  a 
portion  of  the  joint  effects  in  payment  of  the  firm  debts,  or 
by  way  of  security  for  antecedent  debts,  or  debts  to  be  after- 
ward contracted.  Story  on  Part.,  sec.  101;  CoUyer  on 
Part.,  sec.  895.  And  Lord  Mansfield  held  in  Fox  v.  Han- 
bury,  Cowper,  445,  that  even  after  an  act  of  bankruptcy,  by 
one  partner,  the  solvent  partner  might  bona  fide  assign  the 
partnership  effects  to  a  creditor  of  the  firm. 

In  Harrison  v.  Sterry,  5  Cranch,  289,  the  Supreme  Court 
of  the  United  States  decided  to  the  fullest  extent,  that  the 
assignment  of  partnership  property  by  one  member  of  the 
firm,  by  an  instrument  under  seal,  in  the  name  of  the  part- 
nership, was  valid,  and  transferred  the  right  of  each  partner. 
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Indeed,  the  power  to  sell  by  each  partner  is  essential  to  the 
existence  of  the  partnership ;  without  it  the  partners  would 
be  powerless ;  as  they  could  no  longer  be  the  agents  of  their 
fellows,  they  would  possess  no  other  authority  than  that  of 
individuals,  and  the  anomaly  would  exist  of  a  community 
of  interest  and  a  joint  liability,  and  yet  there  be  no  power 
in  those  who  mutually  owned  the  property  to  dispose  of  it. 

But,  it  is  claimed,  the  power  to  transfer  a  portion  of  the 
partnership  effects,  will  not  authorize  one  partner  to  assign 
the  whole  for  the  benefit  of  the  joint  creditors;  and,  thus  it 
was  held,  in  1  Dessausure,  637,  Dickinson  v.  Legare,  though 
there  were  peculiar  circumstances  in  the  case  that  might 
well  have  induced  the  decision,  without  reference  to  the 
point  adjudicated.  So  in  Egberts  v.  Wood,  8  Paige,  517; 
Havens  v.  Mussey^  5  Paige,  80;  Kirby  v.  IngersoU^  1  Harr. 
Mich.  172;  same  case  in  1  Douglass,  Mich.  477,  which  was 
affirmed  by  the  majority  of  the  court.  In  this  last  case  the 
decisions  upon  the  point  were  referred  to  and  are  examined 
by  the  judge  who  gave  the  opinion,  and  they  are  also  re- 
ferred to  and  examined  by  the  judge  who  dissented,  whose 
reasoning,  it  seems  to  us,  is  entitled  to  more  respect  than 
that  of  his  colleagues.  See  also  Hayes  v.  Heyer^  8  Sanford, 
S.  C.  284;  1  Hoffman's  Ch.  511,  Hitchcock  et  al.  v.  St.  John; 
Mabbett  v.  White,  2  Kernan,  451 ;  Dana,  adm%  v.  LvU,  17 
Vermont,  890.  In  each  of  these  cases  it  will  be  discovered 
that  the  judges  place  their  opinions  on  some  fact  or  incident 
connected  with  the  subject  submitted  to  them,  as  materially 
effecting  their  judgment;  as,  for  instance,  it  is  doubted 
whether  it  was  not  within  the  authority  of  the  several  part- 
ners to  convey  to  a  trustee,  for  the  benefit  of  all  the  part- 
nership creditors,  in  the  absence  or  ^inability  of  the  other 
partners  to  unite  in  the  transfer,  or  the  necessity  for  the  im- 
mediate interference  of  the  resident  partner,  to  save  the  joint 
property  for  equal  distribution. 

On  the  other  hand,  the  decision  already  quoted,  of  Harri- 
son V.  Sterryy  the  well-considered  case  of  Anderson  v.  Tomp- 
hinSy  1  Brock.  456,  where  Chief  Justice  Marshall,  to  our  ap- 


JUNE  TERM,  1858.  298 

B.  McGregor,  Adm'r.,  etc.,  of  B.  McLean,  Deceased,  v.  Bllis  &  Siurges,  et  al. 

prehension,  pronounces  what  is,  in  reality,  the  law;  the 
opinion  of  Judge  Johnson  in  Robinson  v.  Growder^  4  McCord's 
Law  Rep.  537,  where  he  states  the  principle  very  clearly, 
and  assumes  ^^that  every  partial  application  of  partnership 
funds  for  the  payment  of  debts,  whether  it  consists  of  cash, 
or  goods,  or  anything  else,  is,  in  e£fect,  an  assignment  for  that 
purpose,  and  binds  the  firm;  and  if,  in  the  course  of  things,  a 
general  assignment  becomes  necessary,  there  can  be  no  reason 
why  it  should  not  be  equally  binding.  The  principle  is  the 
same,  whether  it  be  partial  or  total,  and  it  follows  that,  in 
either  case,  one  may  bind  the  whole."  The  rule  is  also  af- 
firmed in  8  Leigh,  415,  iff oCattou^A  v.  Sommerville;  so  in 
Deckard  v.  CasCy  5  Watts,  22. 

The  law,  we  freely  admit,  remains  unsettled,  and  we  are 
left  at  liberty  to  determine  the  question  upon  general  prin- 
ciples. "We  should  have  no  hesitation  to  do  so,  under  the 
circumstances  of  the  case,  were  it  necessary  to  a  satisfactory 
solution  of  the  point  we  have  already  stated  as  chiefly  in- 
volved in  this  controversy. 

If  we  should  recognize  the  doctrine  that  would  deny  to 
one  partner  the  right  to  assign  the  whole  partnership  efiTects, 
and  such  a  transfer  will  not  bind  the  other  members  of  the 
firm,  we  are  very  fully  satisfied  that  Sturges,  with  a  full 
knowledge  of  all  the  facts  connected  with  it,  has  ratified  the 
act  of  Ellis  by  so  many  unequivocal  evidences  of  his  assent 
to  the  trust  vested  in  Worthington,  that  he  is  estopped 
from  denying  the  validity  of  the  transfer ;  and  the  plaintifi 
is  equally  afiected,  for  the  creditors  of  the  copartnership  can 
claim  no  other  or  higher  right  than  the  individual  partners. 
If  the  latter  are  precluded,  so  are  the  former. 

Firsty  It  is  in  evidence  that  Sturges  permitted  the  trust  to 
continue  in  Worthington  from  November,  1854,  to  July, 
1855,  without  any  public  denial  of  the  right  of  the  trustee 
to  act — without  any  appeal  to  the  legal  tribunals  to  set 
aside  the  trust,  or  to  enjoin  its  execution;  all  this,  too, 
while  the  trustee  had  control  of  assets  to  the  nominal 
amount  of  more  than  a  million  of  dollars,  which  the  interest 
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of  both  debtors  and  creditors  demanded  should  be  appropri- 
ated without  delay  to  the  purpose  contemplated  by  the 
assignment. 

Secondy  That  he  has  permitted  the  trustee  to  settle  claims, 
receive  payments  of  debts  due  to  the  partnership,  deliver  up 
securities,  and  aided  the  trustee  to  settle  and  arrange,  for 
the  benefit  of  the  creditors,  claims  assigned  by  the  deed  of 
trust. 

Thirdy  That  he  withdrew  from  the  trustee  a  portion  of 
the  assets  assigned,  and  subsequently  restored  the  value, 
thereby  admitting  the  right  of  the  trustee  to  control  the 
partnership  property. 

Fourth^  That  during  the  period  embraced  within  the  dates 
referred  to  Sturges  has  compromised  a  large  amount  of  the 
debts  due  by  Ellis  k  Sturges,  and  claimed  a  credit  for  the 
same  with  the  trustee. 

Fifthj  That  he  united  with  Ellis  in  a  request  to  "Worth- 
ington  to  relinquish  the  trust,  consented  to  indemnify  him 
against  liability,  consequent  upon  the  re-transfer  of  the 
assets,  allowing  the  expenses  incident  to  the  trust,  and,  in 
effect,  receiving  from  the  trustee  himself  the  title  under 
which  he  claimed  the  right  to  make  a  subsequent  assign- 
ment to  Mr.  Perry. 

Other  facts  are  in  proof  tending  also  to  produce  the  con- 
viction to  which  we  have  arrived,  that  Sturges  has  ratified 
the  act  of  his  copartner,  Ellis,  and  is,  therefore,  bound  by 
the  assignment  made  by  him  to  Worthington ;  but  we  need 
not  specially  refer  to  them. 

We  hold,  then,  that  the  assignment  to  Worthington, 
taken  in  connection  with  the  subsequent  conduct  of  both 
partners,  created  an  express  trust,  in  behalf  of  their  credit- 
ors, which  bound  the  trustee  to  perform  the  several  duties 
it  imposed. 

We  suppose  the  assent  of  a  party  to  an  act  done  fi^r  his 
benefit,  or  which  may  injuriously  even  afi^ect  him,  may 
always  be  presumed,  if  with  a  full  knowledge  of  the  thing 
done,  he  permits  it  to  be  applied  to  his  benefit,  or  does  not 
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disclaim  it;  and  it  will  depend  upon  the  nature  of  such 
transaction,  what  must  be  the  degree  of  evidence  to  be  re- 
quired to  authorize  the  implication.  A  man  is  never  per- 
mitted to  change  his  position,  where  it  has  assumed  a  posi- 
tive character,  and  authorize  the  belief  he  intended  it  should 
represent  what  others  might  even  suppose  he  did,  and  aver 
that  he  did  not  mislead,  nor  intend  to  mislead.  He  must 
be  unequivocal  and  decided  in  his  conduct ;  silence,  even, 
may  be  equivalent  to  acquiescence,  much  more  the  ex- 
hibition of  what  has  been  termed  "masterly  inactivity." 

On  this  hypothesis  the  statute  of  limitations  depends  for 
its  vindication.  He  who  has  the  right  and  does  not  assert 
it,  is  forever  rebutted  by  his  delay.  It  is  the  foundation, 
also,  of  estoppels  in  paiSy  which  are  applied  in  every  case 
where  a  party  who  has  once  assumed  a  particular  relation, 
attempts  afterward  to  renounce  it.  He  is  never  permitted 
to  do  so  where  the  rights  of  others  would  be  affected  by 
his  denial.  "  Qui  tacetj  consentire  videtur.  Qui  potest  et  debet 
veiare  jubet.^'    1  Qreenleaf  Ev.  sees.  196, 197. 

Having  accepted  the  trust,  the  trustee  is  never  permitted 
afterward  to  renounce  or  repudiate  the  responsibilities  of  the 
office.  Hill  on  Trustees,  219,  221;  4  Johns.  Ch'y,  186, 
Shepherd  v*  McEvers. 

But  the  ceatuis  que  trust,  the  creditors,  may  assent  to  a 
renunciation  of  the  trustee,  and  when  it  is  expressly  proved, 
or  can  be  clearly  implied  from  their  acts,  the  trustee  is  dis- 
charged. 

It  follows,  then,  that  all  the  creditors  of  Ellis  &  Sturges, 
who  are  not  included  within  this  definition,  notwithstand- 
ing the  re-assignment  by  Worthington  to  Sturges,  have 
still  a  claim  upon  the  trust  property,  and  can  require  the 
trust  to  be  executed  for  their  benefit. 

The  plaintiff,  as  well  as  those  whose  interests  have  been 
consolidated  with  his,  can  not,  therefore,  obtain  any  prefer- 
ence in  the  distribution  of  the  trust  fund.  We  must  see 
that  the  trust  is  administered  for  the  benefit  of  all  who  are 
entitled  to  claim  it. 
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Those  creditors  who  have  released  the  trustee,  in  express 
terms,  must  be  postponed,  to  those  who  have  declined  to 
give  their  assent  to  his  re-assignment ;  and  as  we  are  satis- 
fied the  trust  still  exists,  the  whole  fund  in  the  hands  of 
Worthington,  at  the  time  he  declined  the  trust,  is  still  sub- 
ject, in  equity,  to  be  charged,  in  the  hands  of  Sturges,  as 
well  as  of  Perry,  his  assignee. 

It  must,  therefore,  be  referred  to  a  master,  to  examine 
into  and  report  the  state  of  the  account  between  the  trustee 
and  the  trust  property — ^to  ascertain  the  names  of  all  the 
creditors  of  Ellis  &  Sturges  who  have  not  assented  to  the 
re-transfer  to  Sturges.  The  trustee  will  be  protected,  as  it 
is  very  clear  he  has  been  careful  of  the  interests  of  all  con- 
fided to  his  care;  and  what  he  has  done,  has  been  in  the 
exercise  of  a  sound  discretion,  as  well  as  perfect  good  faith. 
As  the  court  have  complete  jurisdiction  over  the  subject, 
they  may  permit  Worthington  to  execute  the  trust,  or  take 
such  other  course,  by  the  appointment  of  some  other  person 
in  his  stead,  as  it  may  deem  proper.  Whenever  the  report 
is  filed,  and  the  performance  by  Worthington  of  his  trust 
shall  be  approved,  he  may,  with  propriety,  be  released  from 
any  future  duty  as  trustee,  and,  by  decree,  protected  from 
any  liability  subsequent  to  the  time  he  renounced^  the  trust. 
He  can  not  be  compelled  to  relinquish  the  securities  deposi- 
ted with  him  by  Sturges,  at  the  time  he  received  the  trust, 
until  he  is  released  by  the  creditors,  or  protected  by  our 
decree. 

Another  branch  of  this  cause  is  submitted  for  our  deci- 
sion, which  arises  upon  the  answer  and  cross-bill  of  the  ex- 
ecutors of  Wm.  R.  Morton,  deceased,  the  former  partner  of 
Ellis,  who  withdrew  from  the  firm  when  the  partnership  of 
Ellis  k  Sturges  was  formed.  The  peculiar  features  of  this 
claim  make  it  proper,  we  think,  to  require  it  to  be  docketed 
as  a  separate  action  under  the  section  119  of  the  code.  We 
may  thus  examine  the  questions  involved  without  the  confu- 
sion that  must  otherwise  result  from  connecting  together  the 
various  interests  in  controversy. 
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The  cross-bill  contaiDS  many  allegatiions^  which  are  de- 
nied by  the  answers  of  Worthington,  Sturges,  and  Perry. 
Ellis  is  in  default. 

It  is  claimed  by  Morton's  executors  that  they,  or  the  rep- 
resentatives of  their  estate,  have  a  lien  upon  the  real  and 
personal  property  belonging  to  Ellis  &  Morton,  at  the  disso- 
lution of  that  firm,  for  all  the  partnership  debts  outstanding 
and  unpaid ;  that  there  are  large  sums  still  due  to  the  cred- 
itors of  that  firm,  which  ought,  in  equity,  to  be  discharged 
by  the  assets  transferred  to  Ellis  &  Sturges. 

The  terms  upon  which  that  co-partnership  was  dissolved 
required  that  all  the  debts  due  by  Ellis  &  Morton  should  be 
paid  by  Ellis  &  Sturges,  who  assumed  the  same,  and,  it  ap- 
pears, agreed  to  protect  Morton  from  future  liability. 

It  is  now  contended  that  many  of  these  debts  are  due,  and 
Morton  has  been  compelled  to  pay  several  judgments  ren- 
dered against  Ellis  &  Morton,  for  which  Ellis  &  Sturges  have 
made  no  provision ;  and,  therefore,  his  estate  ought  to  be 
subrogated  to  all  the  right  of  Ellis,  in  the  assets  transferred 
to  Ellis  &  Sturges,  excepting  the  cash  on  hand  and  notes 
discounted  subsequently  to  the  formation  of  the  latter  firm. 

Before  the  true  condition  of  the  partnership,  as  it  was 
when  Morton  withdrew,  can  be  ascertained,  there  must  be 
a  reference  to  a  master,  and  this  is  required,  not  only  for  the 
benefit  of  the  estate  of  Morton,  as  well  as  of  Ellis,  but  to 
vindicate  the  arrangement  made  between  Ellis  and  Sturges 
for  their  subsequent  connection  in  the  business. 

Very  serious  charges  have  been  made  against  Morton  by 
Sturges,  the  truth  of  which,  in  a  great  measure,  depends 
upon  the  state  of  the  afiairs  between  Ellis  and  Morton,  when 
Sturges  became  a  partner.  It  is  now  claimed  that  Morton 
was  guilty  of  fraudulent  misrepresentation,  which  misled 
Sturges,  and  induced  him  to  make  the  arrangement  with 
Ellis ;  that  the  firm  of  Ellis  &  Morton  was  then  actually  in- 
solvent, instead  of  each  of  the  partners  being  entitled  to 
any  sum  whatever,  by  way  of  profit  or  capital  really  invested. 
These  allegations  demand  a  full  investigation ;  they  should 
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not  lightly  be  passed  over,  and  we  will,  therefore,  refer  them, 
also,  for  full  exaniiDation  to  the  same  master. 

We  are  satisfied  that  all  the  claims  still  standing  in  the 
name  of  Ellis  &  Morton,  and  which  were  not  assigned  to 
Ellis  when  Morton  withdrew,  are  subject  still  to  the  equities 
of  the  several  partners  and  their  representatives;  but  the 
notes,  bills,  and  cash  actually  assigned  to  Ellis  by  Morton, 
and  which  afterward  became  the  property  of  Ellis  &  Sturges 
in  good  faith,  and  for  a  consideration  satisfactory  to  Morton, 
can  not  now  be  reached  by  the  creditors  of  the  former  firm. 
The  creditors  of  a  co-partnership  have  no  special  lien  upon 
the  partnership  property;  whatever  equity  is  allowed  them 
is  to  be  worked  out  through  the  right  of  the  partners  them- 
selves, and  it  results  from  this  principle,  that  where  the  sep- 
arate partners  have  lost  their  lien,  none  can  be  saved  to  the 
creditor. 

This  lien  may  be  lost,  as  it  always  is,  when  the  joint  prop- 
erty is  sold  in  good  faith  to  a  third  person,  or  when  one 
partner  retires  from  the  firm,  disposing,  meanwhile,  of  his 
interest  to  the  other  partner,  or  to  a  third  person,  with  his 
co-partner's  consent,  taking  the  assumption  of  his  co-partner, 
or  of  a  third  person,  to  discharge  all  the  firm  debts.  This 
rule  was  settled  in  ex  parte  Ruffin,  6  Ves.  125,  affirmed  in 
11  Ves.,  5,  ex  parte  WilliamSy  and  is  the  established  doc- 
trine of  the  English  courts.  It  is  very  fully  and  clearly  ex- 
plained by  Judge  Bigelow,  in  9  Gushing,  556,  recognized  in 
Wilcox  et  al.  v.  Kellogg  et  al.^  11  Ohio,  899,  and  in  the  late  case 
of  MiUer  v.  Estill  et  al.,  5  Ohio  St.  508. 

Morton's  representatives  must  rely  upon  the  agreement  of 
Ellis  &  Sturges  to  pay  the  debts  of  Ellis  k  Morton,  for  their 
ultimate  indemnity.  We  can  not  aid  them  when  we  find 
their  testator  had  released  his  lien  upon  the  partnership 
property  by  his  sale  to  Sturges. 
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Edmtard  Taylor  v.  John  M.  Secrist. 

(No.  8,525.) 

1.  A  warehouBeman  is  required  to  take  common  and  reasonable  care  of  the 
commodity  intrusted  to  hjs  charge. 

2.  If  without  the  fault  of  the  warehouseman,  the  property  stored  is  injured 
by  rats,  he  is  not  responsible. 

Spbcial  Term. — ^On  motion  by  plaintiff  for  a  new  trial. 

The  plaintiff  had  sued  out  his  writ  of  replevin  for  800 
bags  of  salt,  which,  he  alleged,  to  have  been  stored  in  de- 
fendant's warehouse,  who  refuses  to  deliver  it. 

The  defendant  answered  that  he  had  a  lien  for  storage 
which  ought  to  be  paid ;  and  a  portion  of  the  merchandise 
having  remained  in  the  warehouse  for  several  months,  was 
destroyed  by  rats,  who  ate  the  covering,  whereby  the  salt 
was  spilt  and  rendered  useless. 

On  trial  the  jury  were  instructed  to  allow  the  amount 
claimed  for  storage,  on  all  the  bags  taken  by  the  sheriff  on 
the  writ ;  and  they  were  further  charged  that  the  defendant 
could  recoup  for  the  quantity  they  were  satisfied,  from  the 
evidence,  had  been  destroyed  by  rats. 

A  verdict  was  rendered  accordingly.  The  plaintiff  asks 
for  a  new  trial,  because  the  court,  as  he  avers,  erred,  in 
charging  the  jury  on  the  last  point. 

Fox  f  FoXj  for  plaintiff. 

CoUins  ^  HerroTiy  for  defendant. 

Btorer,  J.  The  question  is  new  in  our  practice,  as  one 
of  fact,  but  the  principle  which  controls  the  case  is  well 
settled. 

A  warehouseman  comes  within  the  ordinary  rule  requir- 
ing bailees  to  take  '^  common  and  reasonable  care  of  the 
commodity  intrusted  to  his  charge.''     In  this  respect  his 
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liability  diflfers  from  that  of  a  common  carrier.  Story  on 
Bailments,  sees.  444,  450;  Edwards  on  Bailments,  284;  4 
D.  &  E.  581,  Garside  v.  Trent  Mer,  Nav.;  9  Wen.  60,  Knapp  v. 
Curtis ;  2  Barbour,  826,  Foote  v.  Starrs. 

If,  then,  without  the  fault  of  the  bailee,  the  property 
stored  is  injured  by  rats,  he  is  not  responsible.  Story  on 
Bailments,  sec.  444 ;  Peake,  N.  P.  114,  Cliff  et  al.  v.  I>an- 
vers;  Edwards  on  Bailments,  295. 

This  rule  has  been  doubted  as  to  its  application  to  losses 
by  leakage,  caused  by  rats,  in  gnawing  the  planks  of  a  ship : 
the  courts  holding  it  to  be  no  excuse  for  the  carrier,  as  it 
was  in  his  power  to  have  prevented  the  injury. 

It  is,  as  Ch.  !Kent  says,  a  vexed  question,  and  the  better 
opinion  would  seem  to  be,  that  it  is  the  negligence  of  the 
carrier.    8  Com.  301. 

But  this  opinion  must  be  taken  with  much  reservation, 
so  far  as  the  insurer,  in  such  a  case,  would  be  bound  upon 
his  policy ;  as  it  is  now  the  well  settled  doctrine,  that  mere 
negligence,  unless  so  gross  as  to  amount  to  barratry,  does 
not  discharge  the  underwriter.  2  Barn,  and  Aid.  78,  Busk 
V.  jB.  Ex,  Ass.  Co.;  5  do.  171,  Walker  v.  Maitland;  11  Ohio, 
147,  PerrirCs  Adm'r.  v.  Pro.  Ins.  Co.;  3  Peters,  222,  Pat- 
apsco  Ins.  Co.  v.  Coulter;  10  Peters,  517,  Col.  Ins.  Co. v.  Law- 
rence; 11  do.  224,  Waters  v.  Mer.  Louisville  Ins.  Co. 

Prior  to  the  decisions  in  2  and  5  Barn  and  Aid.,  just  re- 
ferred to,  it  was  held  in  Dale  v.  Hall,  1  Wils.  282,  and  4 
Campbell,  203,  Hunter  v.  Potts^  that  the  defense  could  not 
be  made  on  legal  principles;  but  it  is  said  by  Sir  Wm. 
Jones,  in  his  work  on  bailments,  105,  '^  that  the  true  reason 
of  the  decision  is  not  mentioned  by  the  reporter,  viz  :  it  was, 
in  fact,  at  least,  ordinary  negligence  to  let  a  rat  do  such  mis- 
chief;" and  such,  it  is  said,  was  the  Roman  law. 

And  Mr.  Marshall,  in  his  work  on  insurance,  vol.  1,  242, 
lays  down  the  rule  in  a  similar  manner,  but  adds  by  way  of 
qualification,  '^  unless  it  appears  that  all  necessary  precau- 
tions were  used  to  prevent  the  damage." 

We  suppose  this  is  now  the  better  opinion,  notwithstand- 
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ing  the  doubt  by  the  distinguished  jurist,  to  which  we  have 
alluded. 

We  find  in  Roccus,  note  58,  IngersoU's  translation,  it  is 
said,  "  if  the  master  keeps  cats  on  board  of  his  ship,  he 
shall  be  excused  from  liability  for  injury  produced  by  rats," 
and  the  author  refers  to  a  passage  in  the  digest :  ^^  If  a 
fuller  has  received  cloth  to  full,  and  the  rats  have  gnawed 
and  injured  it,  he  is  answerable  for  the  damage,  for  he  ought 
to  have  guarded  against  it."  This  is  adopted  by  Abbott,  371, 
who  remarks  "this  rule  and  the  exception  to  it,  bearing 
somewhat  of  a  ludicrous  air,  furnish  a  good  illustration  of 
the  general  principle  by  which  the  carrier  is  held  liable  for 
every  injury  that  might  have  been  prevented  by  human  fore- 
sight or  care." 

The  same  author  assures  us  that  the  rule  is  recognized  by 
all  foreign  writers  on  the  subject.  See  also  1  Phillips  on 
Ins.  687;  Merediths  Emerigon,  801. 

In  the  United  States  the  question  has  been  directly  de- 
cided in  favor  of  the  carrier's  exemption  from  liability  tor 
Buch  a  loss.  This  was  held  in  Oarrigues  v.  Coxe^  1  Binney, 
692;  in  Aymar  v.  Astor^  6  Cowen,269;  27  Maine,  185,  P/aw- 
ted  V.  JB.  f  K.  St.  Nav.  Co. 

We  are  satisfied  from  a  careful  examination  of  the  au- 
thorities, as  well  as  the  nature  of  the  defendants  undertak- 
ing as  a  bailee,  that  he  can  not  be  held  liable  for  the  injury 
complained  of.  The  evidence  on  the  trial  was  clear,  that 
every  precaution  was  used  to  prevent  the  injury,  even  the 
constant  presence  of  a  "  terrier  dog,"  whose  power  of  ex- 
termination, we  suppose,  was  fully  equal  to  that  of  any 
member  of  the  feline  family. 

The  conclusion  to  which  we  have  arrived,  we  know,  is 
opposed  to  the  late  case  of  Laveroni  v.  Drwry,  16  E.  L.  &  E. 
612,  which  covers  the  whole  ground,  and  would  make  the 
carrier  liable,  at  all  events,  for  damage  by  rats,  but  the 
ground  taken  by  Pollock,  0.  B.,  in  his  opinion,  would  seem 
to  be  too  broadly  stated ;  he  places  the  liability  on  the  fact  that 
he  conceives  **  whatever  might  have  been  the  case  when  Roc- 
cus wrote,  rats  might  be  now  banished  from  a  ship  by  no  very 
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extraordinary  degree  of  diligence  on  the  part  of  the  master,'* 
and  the  presence  of  cats  even  would  not  be  a  safficient  ex- 
cuse for  the  master  and  owners,  when  called  upon  to  indem-% 
nifj  the  shipper.  Wo  are  not  satisfied  with  the  reasoning 
of  the  case,  nor  do  we  think  it  would  be  just  to  abide  by  it. 
Motion  overruled. 


AKDRBW   NuGBNT    17.    CiNOINNATI,   HaRRISON   &   InDIANAPOLIB 

Straight  Line  Railroad  Co. 

(No.  4,617.) 

1.  A  corporation  will  be  affected  by  the  fraudulent  conduct  of  its  agents, 
in  like  manner  as  if  such  agents  had  been  acting  for  private  employers. 

2.  To  set  aside  an  executed  agreement,  a  case  of  actual  fraud  must  be 
shown. 

3.  A  party  has  no  right,  in  his  dealings  with  any  other,  to  state  a  fact  to 
be  true  which  he  does  not  know  to  be  true,  and  which  fact  may  influ- 
ence the  conduct  of  the  other  party.  If  such  fact  be  stated,  to  obtain  a 
benefit  at  the  expense  of  the  other  party,  and  to  his  prejudice,  and  it 
appears  there  was  no  reasonable  or  probable  ground  for  a  belief  in  the 
existence  of  such  fact,  the  inference  is  that  there  was  no  belief,  and  the 
statement  under  such  circumstances,  has  the  effect  of,  and  may  be  prop- 
erly treated  as  a  fraud. 

4.  While  a  state  of  excitement  in  the  public  mind,  upon  a  particular 
branch  of  public  industry  or  improvement,  might  excuse  exaggerated 
statements  in  matters  of  opinion,  belief  or  judgment,  it  can  form  no  legal 
or  sufficient  excuse  for  a  departure  from  the  truth  as  to  facts,  which  are 
or  should  be,  a  matter  of  knowledge. 

Special  Term. — This  is  an  action  to  rescind  an  executed 
agreement,  in  pursuance  of  which  the  plaintiff  on  May  20^ 
A.  D.  1854,  obtained  from  the  defendant  $2,820  in  stock  of 
the  railroad  company  at  par,  and  conveyed  a  tract  of  seventy 
and  a  half  acres  of  land,  valued  at  HO  for  each  acre.  The 
defendant,  .at  the  time  the  agreement  was  made  and  exe- 
cuted, was  an  incorporated  railroad  company,  under  the 
general  law  of  Ohio,  acting  by  a  president  and  directors. 
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Its  organization  commenced  by  a  certificate  signed  on  the 
15th  March,  1858.  In  that  certificate,  the  name  of  the 
company  and  the  termini  of  the  proposed  road  are  stated ; 
and  it  is  also  stated  that  '^  the  capital  stock  necessary  to  con- 
struct said  road  will  be  one  million  of  dollars."  The  subse- 
quent steps,  up  to  the  complete  organization  of  the  company, 
do  not  appear  in  the  evidence  in  this  case ;  and,  particularly, 
it  does  not  appear  who  were  the  original  subscribers  before 
the  election  of  directors,  or  what  amount  of  the  capital  stock 
was  subscribed.  There  is  evidence  in  the  case  that,  at  son\e 
period,  after  the  organization  of  the  company,  the  whole 
amount  of  cash  subscriptions  was  only  $26,000,  and  the 
amount  of  installments  paid  only  $180.  It  appeared  that 
the  undertaking  had  been  abandoned,  and  that  the  company 
is  in  the  process  of  winding  up. 

Strait  ^  SoUisteTj  for  plaintifl:'. 

Abram  Brower  ^  Wm,  B.  Caldwell^  for  defendant. 

Gholson,  J.  Ko  question  has  been  raised  in  this  case  as  to  the 
regular  organization  of  the  company,  or  as  to  the  propriety 
of  its  receiving  subscriptions  of  stock  in  real  estate.  But  in 
view  of  the  facts  appearing  in  evidence,  and  to  prevent  any 
misconception  from  their  being  passed  over  in  silence,  I  think 
it  not  improper  to  say,  that  the  9th  section  of  the  general 
act,  under  which  the  company  was  organized,  requires  ten 
per  cent,  of  the  capital  stock  to  be  subscribed  before  an 
election  of  the  directors,  and  the  5th  section  makes  ten  per 
cent,  of  that  payable  at  the  time  of  subscription.  I  do  not 
find  in  the  act  any  authority  to  receive  subscriptions  in  real 
estate,  before  the  full  organization  of  the  company,  by  a 
meeting  of  the  stockholders,  and  an  election  of  directors. 
If  there  has  been  any  irregularity  in  this  respect,  its  effiact 
need  not  be  considered,  as  it  has  not  been  pressed,  and  per- 
haps could  not  be  by  the  plaintiff.  It  is  referred  to,  that  it 
may  not  appear  to  be  sanctioned.    In  forming  these  corpora- 
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tioDB,  at  least  a  fair  aud  substantial  compliance  with  the 
provisions  of  the  statate  should  be  observed. 

The  grround  of  relief  relied  on  by  the  plaintiff  is  fraud. 
"  Strictly  speaking  "  it  has  been  said, "  a  corporation  can  not 
itself  be  guilty  of  fraud.  But  where  a  corporation  is  formed 
for  the  purpose  of  carrying  on  a  trading  or  other  speculation 
for  profit,  such  as  constructing  a  railway,  these  objects  can 
only  be  accomplished  through  the  agency  of  individuals; 
knd  there  can  be  no  doubt  that  if  the  agents  employed,  con- 
duct themselves  fraudulently,  so  that  if  they  had  been  acting 
for  private  employers,  the  persons  for  whom  they  were  act- 
ing would  have  been  affected  by  their  fraud ;  the  same  prin- 
ciples must  prevail  where  the  principal  under  whom  the 
agent  acts  is  a  corporation."  Banger  v.  Great  Western  R. 
B.  Co.  5  H.  L.  C.  86.  The  relief  asked  by  the  plaintiff 
can  only  be  obtained  by  showing  fraud — actual  fraud. 
The  agreement  has  been  executed.  The  defendant  has  the 
title  to  the  land  and  the  plaintiff  the  possession  of  the  certi- 
ficates of  the  stock.  In  such  a  case  it  is  not  enough  to  show 
that  untrue  statements  were  made  to  the  injury  of  the  party, 
that  they  were  material,  and  were  relied  on,  but  such  state- 
ments must  appear  to  have  been  made  fraudulently.  6  CI. 
&  Finn.  888;  L  H.  L,  Cas.  605-638.  The  party  making 
them  must  be  shown  by  direct  proof  to  have  had  a  fraudu- 
lent purpose  in  contemplation,  or  at  least  to  have  known  that 
the  statements  were  untrue.  In  the  latter  case  it  is  not 
essential  to  see  that  there  was  a  motive  for  actual  fraud. 
"  It  is  fraud  in  law  if  a  party  makes  representations  which 
he  knows  to  be  false  and  injury  ensues,  although  the  motive 
from  which  the  representations  proceeded  may  not  have 
been  bad;  the  person  who  makes  such  representations  is 
reponsible  for  the  consequences."  7  Bingh.  101,  Foster  v. 
Charles.  Fraud  must  concur  with  the  false  statement,  but  if 
the  party  at  the  time  the  statement  is  made  knows  it  to  be 
false,  that  is  enough  to  constitute  fraud,  and  if  damage  ensues, 
there  is  a  right  to  relief.  PolhiU  v.  Walter^  8  B.  &  Adol.  114 ; 
Taylor  v.  Ashton^  11  Mees.  k  Welsh.  401-416;  Collins  v. 
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Eoansj  48  E.  C.  L.  820-827.  Indeed  it  is  not  necessary  to 
show  that  a  party  knew  a  fact  represented  to  be  untrue,  if  he 
stated  a  fact  which  was  untrue  for  a  fraudulent  purpose,  at 
the  same  time  not  believing  that  fact  to  be  true,  in  such  a 
case  it  would  be  both  a  legal  and  a  moral  fraud.  11  Mees. 
&  Welsh.  415.  A  party  has  no  right  in  his  dealings  with 
another  to  state  a  fact  to  be  true,  which  he  does  not  know 
to  be  true  and  which  fact  may  influence  the  conduct  of  the 
other  party.  If  such  a  fact  be  stated  to  obtain  a  benefit,  at 
the  expense  of  the  other  party  and  to  his  prejudice,  and  it 
appears  there  was  no  reasonable  or  probable  ground  for  a 
belief  in  the  existence  of  such  fact,  the  inference  is  that  there 
was  no  belief,  and  the  statement  .under  such  circumstances 
has  the  effect  of,  and  may  be  properly  treated  as,  a  fraud. 

Supposing  thes^  principles  to  be  correct,  before  proceed- 
ing to  apply  them  to  the  evidence  in  this  case,  it  is  proper 
to  make  another  remark.  There  are,  in  most  dealings,  and 
particularly  in  those  of  a  like  character  with  that  to  be 
examined  in  the  present  case,  two  kinds  of  representations 
or  statements.  One  in  reference  to  matters  in  their  nature 
promissory,  or  resting  in  opinion,  judgment  or  expectation, 
and  the  other  in  reference  to  facts  as  having  actually  occurred, 
or  as  really  existing.  In  the  efforts  which  might  be  expected, 
and  which  historically  are  known  to  be  often  made,  to  bring 
into  life  such  undertakings  as  that  which  was  the  object  of 
the  incorporation  of  the  defendant,  representations  of  the 
former  kind  formed  a  prominent  part.  And  it  would  require 
strong  and  direct  proof  of  a  fraudulent  purpose,  on  the  one 
side,  if  not  a  degree  of  weakness  amounting  to  incapacity  on 
the  other,  to  found  a  ground  for  relief  against  an  executed 
agreement,  upon  any  general  representations  as  to  the  com- 
pletion and  success  of  a  railroad  enterprise.  But  while  a 
state  of  excitement,  or  even  delusion,  in  the  public  mind,  on 
a  particular  branch  of  public  industry  or  improvement,  may 
excuse  exaggerated  statements  in  matters  of  opinion,  belief 
and  judgment,  I  can  not  admit  that  it  forms  any  legal  or 
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saflScient  excuse  for  a  departure  from  the  truth  as  to  facts, 
which  are,  or  should  be,  a  matter  of  knowledge. 

I  have  no  knowledge  of,  and  do  not  admit  that  any  state 
of  circumstances  have  existed  in  this  country,  in  the  form 
of  a  railroad  excitement,  that  did  excuse,  or  could  excuse, 
the  statement  of  a  matter  as  an  existing  fact,  which  at  the 
time  was  known  to  be  untrue,  or  which  the  party  did  not 
believe  to  be  true.  Parties  have  no  right  to  become  deluded 
as  to  matters  of  fact,  and  carry  any  such  delusion  into  their 
dealings  with  their  fellow-men.  They  must  be  taken  to 
intend  the  necessary  consequence  of  their  acts,  or  admit  the 
invalidity  of  the  whole  transaction,  for  want  of  proper  com- 
petency to  act. 

I  come  now  to  the  questions  of  fact  in  this  case,  to  the 
allegations  of  false  and  fraudulent  reprdl^entations,  and  the 
evidence  by  which  they  are  sustained.  I  shall  confine  myself 
to  two:  one  as  to  the  amount  of  subscription  which  the 
company  had  obtained,  and  the  other  as  to  the  fact  that  the 
road  was  under  contract,  with  the  exception  of  a  small  part. 
That  such  representations  were  made,  and  made  in  the 
strongest  terms,  is  shown  by  the  evidence  of  the  plaintiff; 
that  they  were  material,  or  calculated  to  induce  action  on 
bis  part,  is  clear  from  their  nature,  and  by  this  I  am  to  be 
governed,  rather  than  by  the  declaration  of  the  plaintiff  in 
his  evidence  to  that  effect.  The  evidence,  I  tl^ink,  clearly 
shows  that  both  representations,  and  particularly  the  former, 
were  untrue,  and  I  am  bound  to  conclude,  from  their  nature, 
that  their  falsity  must  have  been  known  to  the  agent  of  the 
defendant,  by  whom  they  were  made.  This,  according  to 
the  principles  to  which  I  have  referred,  is  fraud,  actual  fraud, 
such  as  would  sustain  an  action  for  deceit,  and  sufficient  to 
authorize  the  rescission  of  an  executed  agreement. 

I  have  selected  the  two  representations  to  which  I  have 
alluded,  because,  as  to  them,  the  evidence  of  the  plaintiff  ia 
sustained  and  corroborated  by  the  other  evidence  in  the  case. 
I  am  strongly  impressed  with  the  impropriety  and  danger 
of  allowing  parties  to  set  aside  solemn  and  executed  agree- 
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ments  upon  their  own  unsupported  evidence,  which,  from 
the  circumstanceB,  there  is  no  opportunity  to  contradict,  as 
in  this  case,  where  the  agent,  who  is  alleged  to  have  made 
the  false  and  fraudulent  representations,  has  died,  and  the 
action  has  been  since  commenced.  But  as  to  the  representa- 
tion that  a  much  larger  subscription  of  stock  had  been 
obtained  than  the  reality  justified,  the  evidence  of  the 
plaintifi*  is,  to  a  great  degree,  strengthened  by  the  fact  that 
an  exaggerated  statement  to  the  same  effect  is  found  in  the 
published  circular  or  prospectus  of  the  railroad  company. 
As  has  been  before  observed,  while  errors  of  judgment, 
opinion,  or  belief  in  such  papers  may  be  excused,  there  is 
no  excuse  for  a  positive  statement  of  anything  as  a  fact 
which  is  untrue,  and  exact  and  accurate  information  as  to 
which  was  in  the  power  of  the  party  making  or  authorizing 
the  statement.  In  the  circular,  or  prospectus,  these  state- 
ments occur:  "A  real  estate  subscription  of  $1,200,000  is 
secured;  we  want  an  additional  subscription  of  f 800,000, 
before  we  commence  operations."  *^Our  real  estate  sub- 
scription is  fully  worth  what  wo  allowed  for  it,  and  we  shall 
continue  to  accept  further  subscriptions,  if  ofiered  at  fair 
prices."  "  Propositions  for  $400,000  of  a  subscription  are 
now  before  us,  of  which  we  expect  to  accept  about  half. 
By  the  1st  of  May  ensuing,  we  think  we  shall  have  the 
subscription  *we  require  to  commence  operations."  Prom 
the  evidence  of  the  plaintiff,  it  appears  that,  during  the 
same  month  of  May,  to  induce  him  to  complete  the  agree- 
ment and  execute  the  deed,  the  agent  of  the  defendant 
stated  that  the  company  had  procured  nearly  all  the  sub- 
scriptions they  wanted,  and  his  would  be  about  the  last  they 
wanted,  or  would  receive.  And  this  agent  was  the  actmg 
secretary  of  the  company. 

In  point  of  fact,  it  appears  from  the  evidence  of  witnesses 
introduced  by  the  defendant,  that  instead  of  $1,200,000,  con- 
sidered as  an  actually  secured  and  completed  subscription, 
there  was  not  one-half  that  amount.  There  were  two  com- 
panies, one  in  Indiana  and  one  in  Ohio,  which  were  expected 
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to  unite;  of  the  eBtimated  $1,200,000,  it  is  shown  that 
$500,000  were  allowed  to  the  Ohio  company.  The  subscrip- 
tions to  the  Ohio  company,  at  a  time  after  the  publication 
of  the  circular,  and  shortly  before  the  plaintiff  executed  a 
deed  and  received  certificates  of  stock,  were  shown  to  be  as 
follows:  Amount  of  stock  issued  for  real  estate,  $60,000. 
Propositions  accepted,  but  the  subscription  not  completed 
by  obtaining  title  to  land  and  issuing  certificates,  $140,000. 
Other  propositions  for  $200,000,  in  part  rejected,  and  in 
part  under  consideration.  To  this  may  be  added  the  cash 
subscription  of  $20,000,  on  which  installments  to  the  amount 
of  $180  had  been  paid ;  and  still  it  can  not  be  claimed  that 
there  was,  in  any  just  sense,  a  secured  subscription  of  $500,000. 
As  to  the  effect  of  such  a  misrepresentation,  contained  in  an 
advertisement  or  circular,  the  remarks  made  in  an  analogous 
ease  are  very  pertinent.  WorUner  v.  Shairp,  56  E.  C.  t. 
440. 

It  is  not  denied  that  the  favorable  condition  of  the  com- 
pany, as  having  made  contracts  for  the  building  of  the  road, 
was  represented  to  the  plaintiff*.  In  the  circular  it  is  stated 
that  "  the  bids  we  have  accepted,  under  which  we  intend  to 
get  the  road  ready  for  the  iron,  are  20  per  cent,  below  esti- 
mates of  the  engineer."  There  is,  undoubtedly,  evidence 
tending  to  show  that  there  was  a  foundation  in  fact  for  this 
statement,  and  but  for  the  evidence  of  the  former  president 
of  the  company,  offered  by  the  defendant,  I  am  not  prepared 
to  say  that  a  charge  of  fraud  could  be  made  out  upon  that 
statement  alone.  Taking  his  evidence  as  correct,  the  com- 
pany are  placed  in  this  position :  their  agent  and  secretary, 
who  must  have  known  the  actual  facts,  was  holding  out  the 
idea  that  the  road  was  under  contract,  when  he  knew  that, 
from  present  and  impending  financial  difficulties,  the  com- 
pany not  only  was  in  no  condition  to  complete  contracts  or 
act  on  bids  accepted,  but,  to  use  the  strong  language  of  the 
president,  were  <}etermined,  so  far  as  they  might  be  bound, 
"  to  beg  off  or  buy  off." 

Now,  I  must  confess,  that  the  statement  of  the  president 
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in  reference  to  that  matter,  bears,  to  my  mind,  the  strong 
impress  of  truth.  The  proposals  for  contracts  were  made 
in  the  winter  of  1853-4,  when  the  prospects  for  almost  any 
railroad  enterprise  were  considered  bright  and  flattering. 
In  the  spring  of  1854,  when  the  time  for  entering  into  the 
contracts  had  arrived,  the  shrewd  speculator  began  to  see 
indications  of  the  approaching  financial  storm.  The  pros- 
pects of  disposing  of  railroad  bonds  to  meet  cash  contracts 
for  the  commencement  of  a  new  railroad  enterprise,  may 
well  be  supposed  to  have  become  quite  gloomy.  The  com- 
pany is  shown  to  have  had  none,  or  very  little  cash.  Under 
such  circumstances,  an  anxiety  to  get  rid  of  contracts  would 
be  quite  natural,  and  when  stated  by  an  officer  of  the  com- 
pany to  have  existed,  the  statement  justly  demands  credit. 

I  do  not  feel  that  it  is  necessary  to  go  more  into  detail  in 
this  case,  and  without  expressing  any  opinion  upon  the  other 
charges  which  have  been  made  the  subject  of  inquiry,  I  come 
to  the  conclusion  that  the  plaintiff  is  entitled  to  the  relief  he 
has  asked,  and  judgment  will  be  rendered  in  his  favor. 

Decree  for  plaintiff. 


D.  Z.  Sbdam  v.  Cincinnati  and  Whitewater  Canal  Co.  et  al. 

(No.  4,194.) 

1.  Where  a  oanal  company,  in  pursuance  of  a  written  agreement,  transfers 
to  a  contractor  all  its  cash  on  hand,  and  agrees  to  transfer  to  him  all 
future  revenues  of  the  canal,  sufficient  to  cover  the  cost  and  expense  of 
an  aqueduct,  forthwith  to  be  constructed  by  such  contractor,  the  moneys 
BO  transferred  and  standing  in  bank  to  the  credit  of  such  contractor  to 
enable  him  to  make  the  canal  improvement,  cannot  be  diverted  by  a 
judgment  creditor  of  the  canal  company  to  the  satisfaction  of  his  Judg- 
ment. 

2.  The  mere  fact  that  the  canal  company  is  suffering  from  financial  embar- 
rassment, and  that  its  moneys  were  so  transferred  to  insure  the  needed 
repair  being  made,  and  to  prevent  judgment  creditors  f^om  retarding  the 
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improYement,  by  levying  on  its  funds  and  revenue,  will  not  prejudice  the 
rights  of  the  contractor,  nor  add  force  to  the  rights  of  its  judgment 
creditors. 
3.  An  equitable  assignment  by  a  canal  company,  of  all  its  moneys  in  hand, 
together  with  future  tolls  and  revenues,  for  the  purpose  of  securing  a 
necessary  improvement  and  repair  of.  the  canal,  will  be  protected  when 
made  in  good  faith,  for  the  benefit  of  the  public  improvement. 

Qbnkral  Tbrm. — ^Reserved  from  special  term  upon  the 
pleadings  and  testimony. 

The  plaintiff  being  a  judgment  creditor  of  the  Cincinnati 
and  Whitewater  Canal  Co.,  filed  a  creditor's  bill  to  subject 
a  fund  which,  it  is  alleged,  was  deposited  in  the  Mechanics' 
and  Traders'  Bank,  in  Cincinnati,  and  held  there  for  the  use 
of  the  Cincinnati  and  Whitewater  Canal  Co.,  in  reality, 
though  standing  in  the  name  and  to  the  <;redit  of  Clement 
Dare.  It  is  averred  that  the  purpose  to  be  accomplished  by 
the  canal  company  in  thus  arranging  the  deposit,  was  to 
prevent  its  creditors  from  reaching  it,  the  corporation  being 
insolvent. 

The  canal  company,  the  bank.  Dare  and  C.  W.  West,  who 
is  also  a  defendant,  severally  answered,  denying  fully  the 
allegations  of  the  bill. 

Much  testimony  was  ofiered,  as  well  by  depositions  as  by 
the  ofiicial  acts  of  the  canal  company,  both  as  they  appear 
by  its  records,  and  by  the  contracts  authorized  to  be  made 
by  its  directors. 

It  was  in  evidence  that  more  than  a  year  before  the  plain- 
tiff's bill  was  filed,  the  canal  being  out  of  repair,  the  aque- 
duct over  Mill  creek  requiring  to  be  reconstracted,  at  the 
estimated  expenditure  of  some  $40,000,  the  canal  company 
on  March  15,  A.  D.  1852,  passed  the  following  resolution, 
viz: 

*^  Besolvedy  That  the  president  be  authorized  to  contract 
with  Clement  Dare  to  build  a  stone  aqueduct  across  Mill 
creek,  and  also  a  wooden  towing  path  bridge  across  the 
Miami  river;  and  upon  the  execution  of  said  contract,  the 
treasurer  is  instructed  to  pay  over  to  said  Dare  all  the  money 
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in  hand  belonging  to  the  company,  to  the  amount  of  $40,000, 
on  account  of  said  contracts ;  the  said  Dare  giving  bond  and 
security  faithfully  to  perform  the  contract  and  account  to  the 
company  for  the  amount  received."  Thereupon,  on  March 
17th,  A.  D.  1852,  the  company  and  Dare  entered  into  a  for- 
mal written  agreement,  whereby  Dare  agreed  "to  pro- 
vide all  the  necessary  materials,  boats,  tools,  machinery  and 
implements ;  and  also  all  the  necessary  and  proper  mechanics 
and  laborers  for  constructing  said  work  in  a  good  and  work- 
manlike manner ;"  and  the  company  obligated  itself  "  to 
pay  said  Dare  the  full  amount  of  such  cost  of  said  material, 
boats,  tools,  machinery  and  implements,  as  well  as  labor,  to 
be  paid  the  said  Dare,  from  time  to  time,  as  fast  as  funds 
shall  accrue  in  the  treasury  of  said  company  ;  and  said  com- 
pany also  agrees  to  pay  said  Dare,  on  completion  of  said 
work,  the  further  sum  of  five  dollars  on  each  and  every  hun- 
dred dollars  of  said  cost,  or  in  that  proportion,  provided  the 
said  per  centum  shall  not  exceed  two  thousand  dollars  in 
all ;  to  be  paid  in  like  manner  out  of  any  funds  accruing  to 
said  company,  after  the  payment  of  the  cost  of  said  work ; 
and  for  the  payment  aforesaid  of  all  the  cost  and  the  said 
five  per  centum,  subject  to  the  limits  aforesaid,  the  said  com- 
pany hereby  pledges  its  funds  on  hand  or  accruing  until  the 
same  shall  be  fully  paid." 

Thereupon  Dare  gave  bond  in  the  sum  of  $50,000,  with 
0.  W.  West  as  surety,  for  the  faithful  performance  of  his 
agreement ;  entered  upon  the  execution  of  the  same  and 
was  proceeding  in  the  performance  thereof  at  the  time  of 
the  commencement  of  the  present  action  by  the  plaintiff.    . 

To  carry  out  the  agreement  thus  made,  it  was  in  evidence 
that  the  canal  company  paid  to  Dare  on  the  20th  March, 
1852,  $14,851.09,  and  subsequently  other  sums  amounting  in 
the  aggregate  to  $82,445.27.*  These  sums  he  deposited  in 
the  Mechanics  and  Traders'  Bank,  in  his  own  name,  from 
time  to  time,  commencing  on  the  7th  of  April,  1852,  and 
ending  on  the  8th  of  January,  1858. 

The  plaintiflTs  bill  was  filed  on  the  2d  of  June,  1853,  and 
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the  summons  served  upon  the  president  of  the  bank  on  the 
same  day,  at  which  time  there  was  on  deposit,  to  the  credit 
of  Dare,  (21,834,  which,  it  was  alleged,  ought,  in  equity,  to 
be  charged  with  the  payment  of  the  judgments  held  by  the 
plaintiff  against  the  canal  company. 

Taft  ^  Perrryy  for  plaintiff. 

Kingy  Anderson  ^  Sage,  J.  L.  Miner  and  James  ^  Jackson^ 
for  defendants. 

■ 

S^tfBEB,  J.,  delivered  the  opinion  of  the  court. 

We  are  led  directly  to  the  question,  who  wad  the  real 
owner  of  the  deposit  at  the  date  referred  to ;  and  upon  its 
decision  in  either  aspect,  as  claimed  by  the  parties,  the  case 
must  depend. 

.  We  have  been  referred  to  the  evidence  of  the  mode  in 
which  the  canal  company  had,  for  several  years  before  the 
contract  with  Dare,  transacted  its  business;  and  asked  to 
regard  it  as  the  exposition  of  their  subsequent  dealings^ 
The  testimony  shows  the  multiplied  embarrassments  of  the 
company,  and  the  utter  inability  of  her  officers,  with  all  the 
earnings  of  the  canal,  to  keep  the  work  in  repair.  Indeed, 
had  it  not  been  for  a  loan  made  to  the  company  by  the  city 
of  Cincinnati,  and  the  sums  occasionally  advanced  by  indi- 
viduals to  aid  in  keeping  up  the  work,  it  is  very  evident  it 
must  have  been  abandoned.  There  were  numerous  debts, 
long  past  due,  unprovided  for ;  and  creditors  were  pressing 
them  for  collection.  The  company  of  course  had  lost  all 
credit,  and  could  not  procure  materials  for  repairing  the 
work,  nor  laborers  to  execute  it,  except  by  prompt  payment 
in  cash;  while  the  stone  or  the  timber  provided  for  the  re- 
pairs were  not  only  exposed  to  execution,  but  had,  in  more 
than  one  instance,  been  levied  on.  Hence  it  seems  to  have 
been  deemed  necessary  to  keep  the  revenue  of  the  canal  on 
deposit  in  the  name  of  the  directors  and  other  officers. 
Whatever  might  have  been  the  legal  position  of  the  par- 
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ties  in  such  a  state  of  things,  we  do  not  perceive  how  it  can 
affect  the  question  before  us.  It  was  no  part  of  the  arrange- 
ment between  the  company  and  Dare  that  he  should  continue 
any  prior  trust  by  a  change  merely  of  the  trustees. 

"We  must,  therefore,  inquire  what  were  the  terms  of  the 
contract  of  March,  1852.  Were  its  object  and  purpose  fair 
and  just  to  the  general  creditors  of  the  company  ?  Had  the 
company  the  right,  by  their  charter,  to  make  such  a  contract? 

The  contract  is  a  direct  transfer  by  way  of  mortgage  of 
all  the  funds  belonging  to  the  company  at  its  date,  as  well 
as  of  the  current  revenue  of  the  canal,  until  a  sufficient  sum 
should  be  realized  to  discharge  the  expense  of  reconstruct* 
ing  the  aqueduct.  It  was  substantially  an  equitable  assign^ 
ment  of  the  monies  then  on  deposit  in  the  hands  of  its 
agents,  as  w^ll  as  the  income  of  the  work  from  tolls  or  any 
other  source  of  revenue.  On  well  established  principles. 
Dare  would  have  been  protected  in  his  lien;  assuming  now 
that  his  contract  was  made  in  good  faith. 

The  subject  of  equitable  assignment  is  discussed  very 
clearly  in  the  2nd  volume  of  Spence's  Eq.  Jur.,  ch.  9 ;  the 
form  of  the  transfer  is  altogether  immaterial,  the  purpose 
being  once  ascertained ;  and  the  equity  of  the  assignee  being 
established,  the  chancellor  works  out  the  right,  regardless 
of  any  technical  or  merely  formal  difficulties. 

It  is  said,  however,  that  it  was  a  mere  arrangement 
between  Dare  and  the  company  to  conceal  the  ownership  of 
its  funds,  and  can  not,  therefore,  be  received  with  any  favor 
by  the  court. 

We  find  no  proof  to  our  apprehension  that  will  authorize 
such  an  assumption,  except  the  opinions  of  some  of  the 
witnesses.  These  are  not  very  clearly  expressed,  but  are 
intended  evidently  to  create  the  impression  that  such  was 
the  object,  as  they  understood  it  from  the  conduct  of  the 
parties ;  while  on  the  other  hand,  an  equal,  nay,  a  greater 
Bumberof  witnesses,  having  equal  opportunities  to  know  all 
the  facts  and  in  every  way  of  all  equal  credit,  deny  the  impu- 
tation. 
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Bat  it  can  not  be  concealed  that  it  was  the  intention  of 
the  company  to  secare  its  funds  so  that  they  might  be 
specifically  applied  to  the  improvement  of  the  canal ;  and  it 
is  eqnally  true  that  the  object  also  was,  by  the  contract  with. 
Dare,  to  prevent  the  seizure  of  the  funds  by  the  several  cred- 
itors, among  whom  the  plaintiff*  was  specially  named.  If 
we  grant  all  this,  does  it  present  such  a  case  as  is  claimed 
by  the  counsel  who  have  so  ably  and  thoroughly  argued  the 
proposition  ? 

It  must  be  admitted  that  it  was  the  duty  of  the  directors 
of  the  canal  company  to  appropriate  its  whole  revenue  to 
the  repairs,  and  other  necessary  expenditures  of  the  work. 
They  could  not  legally  make  any  dividend,  or  withdraw  any 
portion  of  their  income,  to  discharge  their  other  liabilities, 
until  they  had  provided  for  the  payment  of  those  outlays, 
which  were  essential  to  the  existence  of  the  canal  itself  as  a 
public  highway;  and  it  would  seem  that  all  sums  appropri- 
ated for  such  a  purpose,  might  well  be  regarded  as  incident 
to  the  work  itself,  and,  though  not  actually  incorporated 
with  it,  yet  for  all  practical  purposes,  it  was  the  representa- 
tive of  the  improvement  to  be  made.  Indeed,  a  court  of 
equity  would,  doubtless,  compel  the  directors  thus  to  per- 
form their  duty  by  a  substantial  execution  of  the  trust  they 
assumed  when  they  accepted  their  office. 

Hence,  when  the  company  contracted  with  Dare,  to  do 
what  they  were  clearly  bound  to  do  themselves,  it  was  but 
the  transfer  to  him  of  the  obligation  imposed  upon  them, 
and  as  he  was  necessarily  to  be  responsible  for  the  work 
which  he  contracted  to  do,  the  means  for  his  indemnity 
ought  justly  to  follow  his  contract. 

By  such  a  process,  although  a  creditor  might  be  defeated, 
it  can  not  be  said  he  has  been  fraudulently  defeated.  He 
has,  to  be  sure,  lost  what  he  may  suppose  is  one  of  the  legal 
chances  to  secure  his  debt ;  for  he  has  found  in  the  race  of 
diligence,  that  his  debtors  have  appropriated  to  another  pur- 
pose what  he  believed  he  could  legally  charge  with  the  pay- 
ment of  his  own  debt ;  but  he  is  placed  in  no  worse  situa- 
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tioQ  than  the  creditor  is  who  finds  his  debtor  has  preferred 
another  at  his  expense.  Such  a  predicament  is  not  a  novel 
one ;  many  a  creditor  has  been  compelled  to  occupy  it,  and 
that,  too,  under  circumstances  of  apparent,  if  not  real,  hard- 
ship; yet  it  is  not  to  be  doubted,  but  the  law  sustains  the 
preference  when  there  is  no  fraud  to  affect  its  validity. 

In  Bancroft  ^  Caffee  v.  Blizzardj  13  Ohio,  40,  it  was  held, 
^^  if  a  debtor  appropriates  his  property  consistent  with  the 
principles  of  equity  and  justice, the  validity  of  the  transaction 
should  not  be  impaired,  although  his  intentions  are  fraudu- 
lent; the  act  is  right  though  the  motive  may  be  wrong." 

The  same  principle  is  very  fully  affirmed  in  the  late  case 
of  Hoffman  v.  Mackall,  5  Ohio  St  129. 

These  decisions  are  in  conformity  with  the  judgment  of 
Lord  Abinger,  in  Riches  v.  Evans^  9  C.  &  P.  640,  who  held, 
'^  the  law  does  not  prevent  a  man  from  conveying  his  goods 
away  to  avoid  a  judgment;  and  the  intent  to  avoid  an  exe- 
cution does  not  make  the  deed  of  sale  void.''  And  the  same 
ruling  was  afterward  made  by  Lord  Denman,  in  Wood  v. 
Dixie,  7  Adolph.  &  ElUis,  N.  S.  896. 

We  suppose  the  law  is  settled,  as  between  debtor  and 
creditor,  and  the  question  arises  whether  there  was  any  dif- 
ference in  the  relative  condition  of  the  parties  before  us.  It 
is  true,  Dare  was  not  the  creditor  of  the  company,  at  the 
time  the  appropriation  of  the  fund  was  made,  but  the  obli- 
gation of  the  company  to  make  the  necessary  repairs  to  keep 
up  the  canal,  was,  we  think,  equally  within  the  spirit  and 
intent  of  the  principle.  The  public  convenience  demanded 
that  a  public  highway  should  be  subservient  to  the  purposes 
for  which  it  was  established ;  and  the  privilege  conferred  by 
law  upon  the  corporation,  could  be  vindicated  only  by  keep- 
ing the  work  in  repair. 

If,  then,  the  estimated  amount  of  the  cost  of  reconstruct- 
ing the  acqueduct  had  been  paid  in  advance,  and  the  con- 
tractor, for  the  work  to  be  done,  became  obligated  to  com- 
plete it,  there  would  seem  to  be  no  legal  impropriety  in  the 
mode^  nor  any  just  ground  to  suspect  the  bona  fides  of  the 
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parties.  Indeed,  it  may  well  be  imagined  that  the  work  wae 
done  cheaper,  when  the  equivalent,  to  those  who  were  to 
execute  it,  coald  be  realized  at  once  and  all  doubts  of  ulti- 
mate payment  removed.  The  operatives  would  certainly 
labor  more  cheerfully  and  steadily  when  their  wages  were 
secured  beyond  the  usual  contingencies  attending  similar 
improvements*;  and  the  interest  of  the  stockholders  and  the 
public  equally  well  subserved. 

There  can  be  then,  no  good  reason  to  set  aside  the  con- 
tract between  the  company  and  Dare,  on  the  ground  that  it 
tended  to  delay  or  hinder  creditors  generally,  or  was  intended 
even  to  prevent  a  particular  creditor  from  charging  the  fund, 
now  in  controversy,  on  execution. 

It  is  claimed,  however,  that  the  contract  was  not  made  in 
good  faith,  but  was  used  as  a  cover  only  to  enable  the  com- 
pany to  efiect  certain  objects,  inconsistent  with  the  plaintiff's 
prior  right.  The  only  object  that  is  apparent  to  us,  as  per- 
vading the  whole  transaction,  was  the  reconstruction  of  the 
aqueduct,  not  the  immediate  benefit  of  stockholders,  but 
the  outlay  of  the  current  revenue  of  the  canal  to  a  specific 
purpose,  alike  demanded  by  the  necessities  of  the  public,  and 
of  all  others  interested  in  the  work. 

In  no  proper  sense  can  it  be  said  the  arrangement  thus 
made,  was  a  fraud  upon  the  plaintiff.  His  equity  to  subject 
the  funds  was  no  higher  than  the  right  of  the  public  to  its 
expenditure  upon  the  canal. 

There  is  some  testimony  tending  to  prove  that  when  the 
money  was  deposited  in  the  bank,  as  well  as  when  it  was 
paid  to  Dare,  its  purpose  wafl  to  hinder  and  delay  the  plain- 
tiff; but  it  is,  we  think,  to  be  resolved  into  the  ordinary 
proposition  we  have  already  referred  to,  that  such  an  inten- 
tion does  not  invalidate  the  act.  And  this  applies  as  well 
to  the  contract  of  the  parties,  at  the  time  the  contract  was 
made,  as  when  it  was  afterward  surrendered  by  Dare,  with 
the  assent  of  the  company,  in  July,  1853.  When  that  event 
occurred,  the  unexpended  money  in  his  hands  was  very 
properly  transferred  by  Dare  to  the  company's  order;  bat 
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until  then,  the  contract  being  in  force,  his  right  to  retain  it, 
to  secure  his  liability  for  the  construction  of  the  aqueduct, 
was  still  retained. 

It  can  not  be  claimed  that  the  revenues  of  the  corporation 
could  be  levied  upon,  much  less  could  the  franchise  be  sold 
on  execution.  In  ev^ry  case  where  a  turnpike  company  or 
railroad  becomes  insolvent  and  a  court  of  equity  has  taken 
the  control  of  the  public  work,  and  appointed  a  receiver  to 
collect  revenues,  no  appropriation  is  ever  made  apdong  the 
creditors  until  the  expenses  of  keeping  up  the  road  are  first 
discharged.  Until  this  is  done  there  is  nothing  to  appro- 
priate, for  there  is  no  net  income  subject  to  the  order  of  the 
court. 

We  can  not,  then,  authorize  that  to  be  done  indirectly 
which  we  could  not  permit,  had  we  the  distribution  of  the 
fund  and  were  asked  to  make  an  allowance  to  the  creditors, 
in  proportion  to  their  several  claims. 

There  can  be  no  income  unless  the  work  is  in  a  condition 
to  earn  it,  and  the  idea  of  revenue  necessarily  presupposes 
the  reserved  right  on  the  part  of  the  corporation  to  appro- 
priate it,  as  it  accrues,  to  preserve  the  integrity  of  the  work 
itself.  Several  questions  have  been  raised  which,  in  the 
view  we  have  taken  of  the  case,  are  not  necessary  to  be  de- 
cided. Having  arrived  at  the  conclusion  that  the  canal  com- 
pany had  not  any  legal  or  other  claim  upon  the  fund  de- 
posited by  Dare,  with  the  Mechanics  &  Traders'  Bank,  at 
the  time  process  was  served  upon  it;  and  being  equally  well 
satisfied  that,  as  between  Dare  and  the  canal  company,'  he 
was  the  exclusive  owner  of  the  fund  received  by  him,  under 
the  contract  to  reconstnict  the  aqueduct,  it  follows  that  the 
plaintifif's  bill  can  not  be  sustained.  It  must  be  dismissed, 
and  an  order  will  be  made  directing  the  judge,  at  special 
term,  so  to  decree. 

Remanded  to  dismiss  action. 
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MUELLSR  &  QOGREVE  V,   ISAAO   BaTBS   BT   AL. 

(No.  8,576.) 

1.  The  sheriff's  return  to  an  execution  that  he  tsould  find  no  property  of 
the  principal  debtor  and  had  levied  on  property  of  the  surety,  is  conclu- 
sive, and  no  averment  will  be  received  to  impeach  it  collaterally. 
Under  the  circumstances  tbe  sheriff  might  levy  on  the  property  of  the 
surety. 

2.  Before  the  sheriff's  return  can  be  controverted,  there  must  be  direct  pro- 
ceedings against  him,  and  the  precise  question  put  in  issue.  No  collateral 
impeachment  is  permitted. 

3.  The  sheriff  is  not  responsible  for  his  failure  to  levy  upon  property 
unless  he  is  guilty  of  fraud  in  the  premises. 

Special  Term. — ^On  demurrer  to  answer. 

The  plaintifis  recovered  a  jadgment  against  Beeder  & 
Bates — ^the  first  as  principal  debtor,  the  second  as  surety ; 
and  execution  has  issued,  and  the  sheriff  returns,  *^  that  he  can 
find  no  personal  nor  real  property  of  Beeder ^  whereon  to  Um/j' 
Whereupon  an  other  execution  has  been  levied  upon  what 
is  charged  to  be  the  real  property  of  Bates,  the  surety,  but 
which  it  is  stated,  is  incumbered  by  liens  and  conveyances 
that  involve  the  title,  and  prevent  a  sale.  The  petition 
charges  that  these  are  all  fraudulent,  as  to  the  creditors,  and 
ought  to  be  removed.  ^  There  is  a  prayer  to  that  effect,  as 
well  as  for  a  sale  of  the  premises. 

The  defendant.  Bates,  answers : 

^^  That  his  co-defendant,  Reeder,  at  the  time  judgment 
was  rendered,  as  well  as  when  the  execution  was  issued,  as 
described  in  the  petition,  was,  and  still  is  the  owner  in  fee 
simple  of  real  estate,  which  is  particularly  described  in  his 
answer;  that  the  title  remained  in  Reeder's  name,  and  that 
the  property  was,  and  is  sufficient  to  satisfy  the  plaintiff's 
judgment."  It  is  also  alleged  that  the  sheriff  did  not  make 
his  returns,  on  the  executions  referred  to,  because  of  any  search 
for  property,  or  any  examinations  made  by  him,  but  on  the 
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contrary,  the  said  returns  were  made  on  the  suggestion  of 
the  plaintiffs,  or  their  attorneys,  and  on  iuformation  given 
to  him  by  them.  The  answer  is  made  a  cross-petition,  and 
the  court  is  asked  to  compel  the  plaintiff  to  exhaust  the 
property  set  forth,  before  the  defendant's  estate  is  subjected. 
To  this  answer  the  plaintiff  demur. 

W.  M.  Dickson^  for  plaintiffi. 

Corwine  ^  SayeSy  for  Bates. 

Btokeb,  J.  Two  questions  are  presented.  First,  as  to 
the  effect  of  the  sheriff's  return.  Second,  as  to  the  suffi- 
ciency of  the  defendant's  averment,  questioning  the  return 
of  the  officer. 

By  section  449  of  the  code,  in  all  cases  where  judgment 
is  entered  against  two  or  more  parties,  and  the  court  has 
ordered  it  to  be  certified,  who  is  the  principal  debtor,  and 
who  is  security  only,  it  is  made  the  duty  of  the  clerk  to  "  issue 
execution,  commanding  the  sheriff  or  other  officer,  to  cause 
the  money  to  be  made  of  the  goods,  chattels,  lands  and  ten- 
ements of  the  principal  debtor,  but  for  want  of  sufficient 
property  of  the  principal  debtor,  to  cause  the  same  to  be 
made  of  the  goods,  chattels,  lands  and  tenements  of  the 
surety  or  bail."  This  provision  is  but  the  affirmation  of 
section  27  of  the  statute  of  1831,  Swan,  482,  and  was  intended 
to  aid  sureties,  by  compelling  the  creditor  to  eithaust  the 
property  of  the  principal  debtor,  in  all  cases,  when  it  could 
be  reached  by  the  ordinary  process  of  the  law ;  but  when 
the  property  was  burdened  by  liens,  or  otherwise  involved 
in  litigation,  it  could  not  have  been  the  intention  of  the  leg- 
islature to  compel  the  creditors  to  levy,  the  result  of  which 
would  be  a  protracted  effort  to  sell  incumbered  real  estate 
when,  upon  a  division  of  the  purchase  money  among  pre- 
ferred creditors,  there  might  be  no  surplus  for  the  satisfac- 
tion of  his  claim.  It  was  held  in  Com.  Bank  of  Erie  v. 
Weatem  Reserve  Bank,  11  Ohio,  444,  that  the  relation  of 
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principal  ixxd  surety  is  not  affected  by  a  judgment  against 
them,  but  continues  still  to  exist,  and  the  surety  in  equity 
may  demand  from  the  creditors  the  pursuit  of  the  debtor's 
unincumbered  property;  thus  recognizing  the  rule  so  long 
established  for  the  protection  of  sureties.  But  it  was  also 
directed  in  that  case,  that  the  creditor  was  not  bound  to  levy 
on  the  property  of  the  principal,  "  the  title  to  which  was 
embarrassed,  where  difficulties  to  a  fair  sale  existed,  and  that 
the  probability  of  not  realizing  the  money  from  it,  in  conse- 
quence of  certain  incumbrances,  were  sufficient  'causes  to 
authorize  the  abandonment  of  a  levy  already  made."  See, 
also,  ib.  842,  Seymour  v.  King.  This  ruling  had  previously 
been  practically  made  in  PiaU  v.  Si.  Clair's  heirs^  6  Ohio,  27, 
where  it  is  said  ^'  a  judgment  creditor  may  resort  to  chan- 
cery, to  subject  the  effects  of  his  debtor,  before  he  takes  out 
execution  on  his  judgment,  if  it  appears  that  the  debtor  has 
not  effects  to  satisfy  it,  or  the  effects  are  connected  with 
equities  or  trusts,  or  involve  a  variety  of  interests,  so  that 
adequate  remedy  can  not  be  had  at  law."  And  as  far  back 
as  the  case  of  OUmore  v.  Miami  Ex.  Cb.,  2  Ohio,  294,  where 
the  supreme  court  'were  called  upon,  for  the  first  time,  to 
give  a  construction  to  the  chancery  act  of  1824,  the  same 
doctrine  was  announced. 

There  is,  then,  no  real  distinction  between  the  remedies, 
whether  the  surety  asks  protection  or  the  judgment  debtor 
assumes  there  is  no  ground  for  the  creditor  to  file  his  bill. 
In  neither  case,  while  the  party  first  bound  to  pay  the  debt 
is  the  owner  of  property  which  can,  on  the  conditions  already 
stated,  be  subjected  to  execution,  can  the  creditor  file  his  bill 
or  proceed  with  his  execution. 

The  question,  therefore,  is  directly  presented,  what  shall 
be  sufficient  evidence  of  the  fact  7 

The  sheriff  has  made  his  return.  He  has  informed  us, 
under  his  official  oath,  he  can  not  find  any  property,  personal 
or  real,  of  the  debtor's  upon  which  he  can  levy  the  process, 
in  his  hands,  and,  consequently,  has  levied  it  upon  the 
estate  of  the  surety.     Can  this  return  be  contradicted;  if 
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not,  is  it  not  conclusive,  except  the  officer  is  in  complicity 
with  the  plaintifis  ?  It  is  not  alleged  in  the  answer,  nor  is 
it  introdnced  in  argument  that  any  such  conduct  has  been 
exhibited,  and  we  must,  therefore,  ascertain  what  is  the 
legal  effect  of  the  officer's  return.  "  The  return  of  a  sheriff  '* 
says  Comyn,  in  Dig.  Tit.  return  Q.,  "is  of  such  high  regard 
that  generally  no  averment  shall  be  admitted  against  it,'' 
and  the  rule  is  extended  to  all  his  official  acts  of  like  char- 
acter. Whenever  the  return  is  made,  it  is  conclusive,  and 
no  averment  will  be  received  to  impeach  it,  as  was  fully 
settled  in  the  leading  case  of  HoUand  ^  Fran klinSy  1  Leonard, 
188. 

"Hence  a  sci.  fa.  lies  to  a  sheriff's  return,  for  it  is  a  part 
of  the  record,"  1  Saunders,  88,  Jojies  v.  Pope^  n.  8.  and  2  id. 
844,  MUdmay  v.  Smith  et  al.  In  Ohio  the  point  has  been 
been  authoritatively  settled  in  HiU  v.  Klingy  4  Ohio,  186. 
"  Indeed,  it  has  never  been  doubted,  as  between  parties  and 
privies,  say  the  court,  that  the  return  is  conclusive." 

We  have  found  no  adjudication,  in  any  of  our  sister  States, 
that  opposes  the  doctrine,  so  long  established.  We  ought, 
perhaps,  to  except  the  courts  of  Connecticut,  who  hold  that 
the  return  is  only  priTna  facie  evidence,  though  the  sheriff 
himself  can  not  be  permitted  to  falsify  it.  Butts  v.  FraneiSy 
4  Conn.  424;  Watson  v.  Watson^  6  Conn.  884.  Before  the 
return  can  be  controverted  there  must  be  direct  proceedings 
against  the  officer,  and  the  precise  question  put  in  issue. 
No  collateral  impeachment  is  permitted. 

We  find  the  precise  question  before  us  has  been  deter- 
mined, both  in  England  and  the  United  States.  Thus,  a 
return  by  the  sheriff,  of  "no  property"  or  "  no  goods,  lands, 
or  tenements,"  can  not  be  impeached  in  the  course  of  ulte- 
rior proceedings,  based  thereon,  whether  in  chancery,  or 
elsewhere.  Stratford  v.  Ttoynam,  1  Jacobs,  418;  Stoors  et  al. 
V.  Kdsey  et  oZ.,  2  Paige,  418 ;  United  States  v.  Lotridge  et  al.y 
1  McLean  246. 

On  principle,  then  as  well  as  authority,  we  are  satisfied 
the  return  must  be  regarded  as  conclusive,  for  all  the  pur- 
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poses,  regarded  by  the  statute,  and  that  the  sheriff  might 
well  levy  on  the  property  of  the  defendant. 

We  are  also  equally  clear  upon  the  second  proposition. 
There  is  no  averment  that  the  property  of  the  principal  was 
unincumbered,  or  that  it  could  be  sold  without  the  difficulty 
of  conflicting  liens,  to  be  encountered  by  a  purchaser.  On 
the  contrary,  the  allegation  made,  maybe  true,  and  yet  the 
plaintiffs  would  only  be  required  to  exhaust  the  apparent 
right  of  the  principal  debtor,  and  the  sheriff' would  be  excused 
from  levying. 

Nor  does  the  averment  of  a  want  of  diligence,  on  the  part 
of  the  sheriff,  in  securing  the  property,  or  his  inability  to 
find  it,  affect  the  decision  we  make.  Both  are  directly  an- 
swered by  the  absence  of  any  charge  of  fraud,  or  complicity 
between  the  sheriff  and  the  plaintiff.  Until  this  is  stated, 
there  is  no  foundation  for  the  supposition.  2  Paige,  418.  Sup. 

Upon  a  careful  consideration  of  the  case,  we  sustain  the 
demurrer.  If  the  defendant  desires  to  answer  further  he  is 
at  liberty  to  do  so.  We  have  thus  explained  the  origin  of 
the  doctrine,  not  because  there  is  in  reality  any  question  to 
settle,  but  so  far  ^  this  court  is  concerned,  there  need  be  no 
difficulty  in  holding  what  is  the  true  rule  in  such  cases. 

We  have  deferred  giving  any  opinion  upon  the  question 
how  far  the  sheriff  is  bound  to  search  for  a  judgment  debtor's 
title  to  real  estate ;  or  what  measure  of  diligence  should  be 
required,  at  his  hands,  to  ascertain  whether  the  debtor  has 
*' lands  or  tenements,"  whereof  to  satisfy  .the  execution. 
The  direct  proposition  is  not  now  involved,  and  it  would  be 
but  an  "  obiter  "  decision,  should  we  express  our  conviction. 

It  may  be  said,  however,  with  propriety,  that  as  the  levy 
on  personal  property  alone  affects  the  title,  and  makes  it, 
therefore,  necessary  for  the  officer  to  search  for  the  chattels ; 
so  the  lien  given  upon  the  debtor's  real  estate,  for  one  year 
after  judgment,  as  against  other  creditors,  and  for  five  years 
"  inter  partes,"  would  seem  to  require  the  creditor  to  point 
out  the  real  property  of  the  debtor  to  the  sheriff,  as  well  as 
to  examine  the  title.  The  sheriff  is  allowed  no  fee  by  law, 
for  searching  the  records,  nor  is  he  supposed  to  know  which 
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party  holds  the  prior  lien,  when  he  finds  the  land  incnm- 
bered.    He  can  not  be  subjected  therefore,  to  any  responsi- 
bility, either  for  the  want  of  a  thorough  search,  on  his  part, 
or  a  misapprehension  of  the  trae  state  of  the  title. 
Demurrer  sustained. 


EUOBNB   GrASSELLI  V.  JOHN  LoWDEN. 

(No.  6,136.) 

L.  and  G.,  being  the  owners  and  occupiers  of  premises  adjacent  to  each 
other,  made  a  contract  providing  that  L.  should  discontinue  an  action 
already  commenced  for  the  abatement  of  a  nuisance,  and  bring  no  other 
for  fire  years;  and  that,  at  the  end  of  that  time,  G.  should  discontinue 
the  business  of  a  chemical  laboratory  on  the  premises  owned  and  occu- 
pied by  him,  or  pay  $3,000,  liquidated  damages. 

Heldy  1.  That,  upon  reason  and  authority,  the  contract  in  this  case  is  yalid; 
that  its  object,  really,  was  not  a  restraint  of  trade,  the  limited  extent  to 
which  the  trade  would  haye  been  restrained  by  a  compliance  with  the 
contract  being  merely  incidental. 

2.  The  dismission  of  a  suit  brought  for  the  recovery  of  a  claim  prosecuted 
in  good  faith,  and  not  upon  a  mere  pretense,  and  for  oppression,  is  a  good 
and  yalid  consideration. 

3.  The  fact  that  the  plaintiff  has  ceased  to  own  or  occupy  the  premises,  for 
the  benefit  of  which  the  agreement  was  made,  is  not  a  good  objection  to 
the  enforcement  of  the  contract. 

4.  There  can  be  no  occasion  for  a  ooyenant  not  to  carry  on  a  business,  in 
itself  a  nuisance  to  an  individual,  for  against  such  the  law,  without  any 
covenant,  would  afford  protection. 

General  Term. — ^Proceeding  in  error  to  reverse  a  judg- 
ment of  the  special  term,  rendered  in  favor  of  Lowden  for 
13,000.  The  action  was  founded  on  an  agreement  in  writ- 
ing between  Lowden  and  GrasseUi.  Certain  averments  are 
made  in  the  petition  showing  the  position  of  the  parties  be- 
fore and  at  the  time  the  agreement  was  made. 

GrasseUi  had  erected,  and  was  conducting,  on  premises 
owned  by  him,  a  chemical  laboratory.  Lowden  was  the 
owner  and  occupier  of  premises  in  the  vicinity;  and,  claim- 
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ing  that  the  business  carried  on  by  Grasselli  was  a  nuisance, 
brought  an  action,  which  action,  he  alleges,  was  prosecuted 
in  good  faith,  pending  which,  on  July  10,  A.  D.  1861,  the 
agreement  was  entered  into,  whereby  it  was  stipulated  that 
Lowden  was  to  discontinue  the  pending  action,  and  bring 
no  other  for  five  years.  At  the  end  of  that  time  Grasselli 
was  to  discontinue  the  business  on  the  premises  occupied  by 
him,  or  pay  )(3,000  liquidated  damages.  The  petition  alleges 
that  the  time  has  expired,  and  that  Grasselli  still  continues 
the  business;  and  for  this  breach  the  action  is  brougl^t, 
and  the  damages  claimed. 

The  defendant  filed  his  answer  admitting  the  signing  the 
alleged  agreement  that  to  get  rid  of  being  harassed  by  an 
unjust  suit,  and  to  buy  his  peace,  he  signed  the  alleged 
agreement ;  that  his  business  was  not  a  nuisance  and  in  no 
respect  injurious  to  plaintifiT;  and  secondly,  that  since  the 
making  of  the  alleged  contract,  he  had  made  such  changes 
and  improvements,  as  that,  according  to  the  true  meaning 
and  intent  of  said  contract,  he  had  ceased  to  carry  on  the 
laboratory  business  sought  to  be  restrained  and  forbidden  by 
said  contract ;  and  further,  that  the  business  he  carried  on 
since  July  10,  A.  D.  1856,  is  as  harmless  to  the  plaintiff  and 
the  public  as  if  no  business  whatever  was  carried  on,  and 
said  premises  were  entirely  vacant  and  unimproved. 

Plaintiff  demurred*  to  the  answer,  the  demurrer  was  sus- 
tiuned  and  judgment  rendered  for  plaintiff. 

Corwine  ^  Hayes  for  plaintiff  in  error. 
Worthington  ^  Matthews  for  defendant  in  error. 
Gholson,  J.,  delivered  the  opinion  of  the  court. 

A  question  has  been  made,  which  it  is  proper  first  to  ex- 
amine, whether,  upon  his  statement,  Lowden  can  maintain 
an  action?  The  objection  made  is,  that  the  contract  is  in 
restraint  of  trade ;  and,  though  the  restraint  is  partial,  such 
circumstances  are  not  shown  as  the  rule  of  law,  in  cases  of 
this  description,  requires  to  make  the  contract  valid. 


OCTOBER  TERM,  1858.  825 

Eugene  Orafiselli  v.  John  Lowden. 

In  considering  contracts  for  the  restraint  of  trade,  there 
are  two  matters  which  should  be  kept  distinct :  first,  the 
interest  of  the  parties  contracting  for  a  restraint  of  trade ; 
second,  the  natnre  and  extent  of  the  restraint.  As  to  the 
first  point,  I  do  not  find  that  there  has  been  any  doubt  en- 
tertained, or  that  there  is  any  conflict  in  the  cases.  The 
second  has  been  very  much  discussed.  There  is  a  conflict 
in  the  authorities,  and  the  rule  of  law  on  the  subject  has 
been  varied. 

1.  As  to  the  interest  of  the  party  contracting  for  a  re- 
straint of  trade :  Persons  do  not  often  enter  into  contracts, 
and  pay  a  valuable  consideration,  to  subserve  a  purpose  or 
secure  an  object  in  which  they  have  no  interest.  Rules  of 
law  to  prevent  such  contracts  are  not  often  needed.  The 
interference  of  the  law  is  more  usually  required  where  there 
is  an  interest  sought  to  be  promoted  in  an  improper  way. 
The  authorities,  therefore,  are  much  more  numerous  to  show 
to  what  extent  an  interest  may  be  protected  by  a  restraint  of 
trade,  than  what  are  the  interests  which  may  be  protected. 

The  cases  on  the  subject  may,  however,  for  the  present 
purpose,  be  divided  into  two  distinct  classes.  One,  where 
the  interest,  of  the  party  contracting  for  a  restraint  of  trade, 
IS  connected  with  his  carrying  on  the  same  trade,  and  the 
other  where  it  is  connected  with  the  use  or  enjoyment  of  real 
estate.  Falling  under  the  first  class  are  the  well  known 
cases  of  the  purchasers  of  the  good  will  of  a  business,  arti- 
sans teaching  the  knowledge  or  secrets  of  a  trade,  and  the 
like.  Falling  under  the  second  class  are  cases  where  a  land- 
lord, in  letting,  or  a  vendor,  in  selling,  requires  a  covenant 
not  to  carry  on,  upon  the  premises  leased  or  sold,  any  trade 
which  may  afiect  the  value  of  the  property  leased  or  other 
property  retained ;  and  under  this  class  must  fall  any  other 
contract  which  one  man  may  make  with  his  neighbor,  affect- 
ing the  use  or  occupation  of  that  neighbor's  property,  for 
the  purposes  of  any  business  or  trade. 

2.  As  to  the  nature  and  extent  of  the  restraint :  The  de- 
cisions made  upon  this  subject  have  been  confined  to  the 
class  of  cases  where  the  party  contracting  for  the  restraint 
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had  an  interest  in  the  carrying  on  the  trade  or  barinese  re- 
strained. The  general  expressions  in  these  decisions  had 
reference  to  that  class  of  cases,  and  can  not  be  properly  un- 
derstood or  applied  in  any  other  view.  Take,  for  example, 
the  test  which,  it  is  'said  in  Homer  v.  GhraveSj  7  Bingh.  786, 
cited  in  Lange  v.  Werk^  2  Ohio  St.  528,  should  be  applied  to 
decide  whether  the  contract  be  reasonable  or  not:  It  is 
this,  ^^  whether  the  restraint  is  such  only  as  to  afibrd  a  fair 
protection  to  the  interests  of  the  party  in  favor  of  whom  it 
is  given,  and  not  so  large  as  to  interfere  with  the  interests 
of  the  public.  Whatever  restraint  is  larger  than  the  neces- 
sary protection  of  the  party,  can  be  of  no  benefit  to  either; 
it  can  only  be  oppressive,  and  if  oppressive,  it  is,  in  the  eye 
of  the  law,  unreasonable.  Whatever  is  injurious  to  the  in- 
terests of  the  public  is  void,  on  the  ground  of  public  policy.'' 
Now,  the  case  in  which  these  remarks  were  made  was  one 
in  which  the  interest  to  be  protected  was  in  the  carrying  on 
the  trade  restrained,  as,  indeed,  are  all  the  other  cases,  from 
Mitchell  V.  JReynolds  to  Lange  v.  Werkj  and  to  no  other  inter- 
est could  the  remarks  be  properly  applicable. 

In  the  recent  case  of  Taliis  v.  Tallis,  1  E.  &  B.  891-410, 
some  of  the  previous  cases,  particularly  Mitchell  v.  BeynoUbj 
and  Hitchcock  v.  Goker^  are  referred  to,  and  it  is  said :  ^^  But, 
according  to  the  tenor  of  the  later  decisions,  the  contract 
is  valid,  unless  some  restriction  is  imposed  beyond  what  the 
interest  of  the  plaintift*  requires ;  and  his  interest  has  been 
considered  to  extend  very  widely.  In  respect  of  time  the 
restriction  may  be  unlimited;  and  though  in  respect  of 
space  there  must  be  some  limit,  yet  contracts  have  been  sup- 
ported where  the  area  of  exclusion  was  apparently  greater 
than  the  area  of  the  plaintiff's  practice." 

It  is  useless  to  multiply  cases;  in  every  one  where  any- 
thing is  said  about  the  reasonableness  of  a  restraint,  the  rea- 
sonableness is  regarded  in  view  of  the  plaintiff's  carrying  on 
the  same  trade.  It  was  at  one  time  supposed  that  the  court 
would  inquire  as  to  the  adequacy  of  the  consideration,  but 
not  since  the  decision,  in  the  exchequer  chamber,  of  Hitch- 
cock V.  Cohety  6  A.  &  £.  488.     Since  that  decision  the  only 
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diffioalty  in  the  cases  has  been  as  to  the  reasoDableaess  of 
the  restraint,  and  it  appears  a  matter  of  some  doubt  whether 
that  be  a  question  for  the  court  or  the  jury.    1  E.  &  B.  418. 

There  are,  undoubtedly,  in  some  of  the  earlier  cases,  par- 
ticularly MUcheU  V.  ReyncldSy  1  P.  Wms.  192,  expressions 
which  show  that  matters,  other  than  a  consideration,  such  as  is 
required  for  other  contracts,  and  the  reasonableness  of  the  re- 
straint, may  have  been  considered  in  deciding  upon  the  valid- 
ity of  the  contract;  but  such  matters  are  not  stated,  and  these 
general  expressions  have  been  explained  and  limited  to  the 
nature  and  extent  of  the  restraint  being  the  matter  under  con- 
sideration. Thus,  in  the  case  of  Homer  v.  Graves^  7  Bingh. 
785 ;  20  E.  0.  L.  810-818,  the  court,  aware  of  the  uncertainty 
and  indefiniteness  of  the  expression  in  Mitchell  v.  Reynolds — 
"a  just  and  honest  contract"— defines  those  words,  "so  as 
it  is  a  reasonable  restraint  only."  Ifow,  if  the  general  and 
sweeping  remarks,  with  which  the  opinion  in  Mitchell  v. 
Seynolds  concludes^  and  which  are  cited  by  our  supreme 
court  in  Lange  v.  Werky  2  0.  St.  528,  be  changed  or  cor- 
rected by  inserting  instead  of  "a  just  and  honest  contract" 
'^a  reasonable  restraint  onlv,"  and  then  the  test  to  show 
what  is  a  reasonable  restraint,  as  heretofore  cited,  be  applied, 
there  can  be  no  doubt  as  to  the  class  of  cases  in  contempla- 
tion. So,  it  has  been  said^  the  expression  "consideration," 
in  Mitchell  v.  Beyrioldsj  ought  never  to  have  been  supposed 
to  require  a  statement  of  the  consideration,  for  the  purpose 
of  showing  its  adequacy,  but  really  had  reference  to  what 
was  necessary  to  enable  the  court  to  determine  the  reasona- 
bleness of  the  restraint,  regarded  in  the  view  already  stated — 
that  is,  as  being  "  for  the  protection  of  the  party  contracting 
for  it,  and  thereby  preventing  the  greater  injury  which 
would  result  to  the  public  if  parties  could  not,  with  safety  to 
a  purchaser,  transfer  an  interest  in  a  trade  or  business.^ 
Rannie  v.  Irvine^  7  M.  &  G.  979,  note  a. 

The  recent  cases  show  that  really  the  only  question,  as  to 
the  reasonableness  of  the  restraint,  is  one  of  public  policy. 
In  the  case  of  Gh'een  v.  PrieCj  18  M.  ft  W.  697,  counsel  re- 
ferred to  Mitchell  V.  Reynolday  as  showing  the  necessity  of  a 
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reasonable  consideration,  and  was  interrupted  by  Parke,  B., 
who  said:  ''All  that  doctrine  about  the  adequacy  of  the 
consideration  has  been  upset  by  Hitchcock  y.  Coker.  The 
true  question  is,  whether  the  contract  is  itgurious  to  the  pub- 
lic or  not.  If  it  be,  it  is  void;  if  it  be  not,  the  parties  may 
contract  for  what  consideration  they  please."  In  the  thor- 
oughly considered  case  or  MaUan  v.  Maj/j  11  M.  &  W.  658, 
665,  it  is  said,  that  "  the  test  appears  to  be  whether  it  be 
prejudicial  or  not  to  the  public  interest,  for  it  is  on  grounds 
of  public  policy  alone  that  these  contracts  are  supported  or 
avoided.  Contracts  for  the  partial  restraint  of  trade  are  up- 
held, not  because  they  are  advantageous  to  the  individual 
with  whom  the  contract  is  made,  and  a  sacrifice  pro  tanto  of 
the  rights  of  the  community,  but  because  it  is  for  the  benefit 
of  the  public  at  ]arge  that  they  should  be  enforced."  The 
court  proceed  to  say  that  many  of  these  contracts  are  en- 
tirely consistent  with  public  interest,  and  to  enumerate 
several  instances— all  of  them  where  a  trade  is  to  be  carried 
on — and  conclude  the  general  remarks  by  saying  that  the 
question  is  whether  the  limits  assigned  '^  are  unreasonable," 
and  by  quoting  the  test  laid  down  in  Homer  v.  Graves^  in 
reference  to  the  protection  of  the  party  and  the  interests  of 
the  public. 

From  this  consideration  of  the  cases,  as  to  the  nature  and 
extent  of  the  restraint  of  trade  which  the  law  permits,  it  is 
obvious  to  my  mind,  that  those  cases  have  been  decided,  and 
are,  therefore,  to  be  understood,  so  far  as  the  interest  of  the 
party  contracting  for  the  restraint  was  involved  in  the  in- 
quiry, as  referring  to  an  interest  in  carrying  on  a  trade  or 
business  in  some  way  connected  with  the  restraint,  and  not 
to  an  interest  connected  merely  with  the  use  and  occupation 
of  real  estate.  I  have  not  been  able  to  find  a  case  where 
the  interest  of  the  party  contracting  for  a  restraint  of  trader 
being  in  the  use  and  occupation  of  real  estate,  and  discon- 
nected from  any  interest  in  carrying  on  the  trade,  a  question 
as  to  the  nature  and  extent  of  the  restraint  has  been  made. 

Coming  directly  to  the  case  of  an  interest  in  real  estate, 
what  rule  of  law  or  public  policy  governs  contracts  as  to  the 
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xiBB  of  man's  own  property,  or  that  of  his  neighbor,  for  the 
carrying  on  of  any  trade  or  bnsiness?  In  such  a  case 
another  important  principle  enters  into  the  consideration. 
If  it  be  the  policy  of  the  law  that^trade  should  be  free,  so  it 
is  the  policy  of  the  law  that  a  man's  freehold  shall  be  his 
own  to  use  or  not,  as  he  pleases.  This  principle — ^and  upon 
this  very  point — ^is  recognized  in  the  case  of  Mitchell  v. 
BeynoldSj  so  often  cited,  in  which  it  is  said:  '^  A  man  may 
Yolnntarily,  and  by  his  own  act,  put  himself  out  of  the  pos- 
session of  his  freehold,  he  may  sell  it  or  give  it  away,  at  his 
pleasure;''  and,  again,  ^^a  man  may,  by  his  own  consent,  for 
a*valuable  consideration,  part  with  his  liberty,"  meaning  by 
liberty,  the  free  use  of  his  land ;  for  the  instance  given  is : 
''as  in  the  case  of  a  covenant,  not  to  erect  a  mill  upon  his 
own  lands."    1  P.  Wms.  189. 

Numerous  cases  are  found,  in  the  reports,  of  covenants  not 
to  carry  on  upon  land  leased,  and  also  upon  lands  sold,  what 
are  termed  annoying  trades,  and  which  would  be  likely  to 
affect  the  value  of  the  premises  leased,  or  of  other  land  re- 
tained by  a  vendor.  The  entire  legality  of  such  covenants 
has  never  been  doubted.  Precisely  the  same  principle  would 
apply  to  a  contract  by  the  owner  of  one  lot  of  land  as  to  the 
use  of  an  adjacent  lot.  Now,  in  such  covenants,  has  any 
diBtinction  ever  been  made  as  to  the  nature  and  character  of 
the  trade  or  business,  between  one  which  would  be  regarded 
as  a  nuisance  and  one  which  would  not?  A  reference  to 
some  of  the  cases  will  show  that  no  such  distinction  has  ever 
been  made,  but  covenants  have  been  enforced,  which  pro- 
hibited, generally,  the  carrying-on  of  any  trade,  and,  spe- 
cifically, trades  which  have  never  been  regarded  as  nui- 
sances, but  as  useful  and  necessary  trades.  In  one  case, 
under  a  covenant  not  to  carry  on  ^'  any  trade,  business  or 
calling,"  it  was  held  that  a  girl's  school  was  embraced,  and 
an  injunction  -against  its  being  carried  on  was  granted. 
Kemp  V.  /Softer,  1  Simons,  N.  8.  617.  Under  the  same  cov- 
enant a  boy's  school  bad  before  been  held  to  be  prohibited. 
Doe  v.  Keding,  1  M.  ft  8.  96.  A  covenant  against  erecting 
on  a  piece  of  land  any  house  except  a  private  house  or  oma- 
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mental  cottage,  has  been  enforced,  and  an  injunction  granted 
against  erecting  a  beer-shop  and  brewery.  Mann  v.  StepftenSj 
15  Simons,  376.  The  case  of  Schreiber  v.  Creeds  10  Simons, 
9, 13,  36,  is  an  instance  of  a  covenant  not  to  carry  on  any 
manufactory.  Covenants  directed  against  certain  tntdes  that 
are  usually  regarded  as  annoyances,  though  not  strictly  nui- 
sances, are  quite  usual.  An  instance  of  such  a  covenant  is 
in  the  case  of  Barrow  v.  Bichard^  8  Paige,  851-361,  which 
may  be  consulted  as  containing  a  higfdy  colored  description 
of  the  annoyance  of  a  coal  yard. 

There  would  be  no  occasion  for  any  such  covenants  as  to 
any  business,  in  itself  a  nuisance  to  an  individual.  Against 
such  the  law,  without  any  covenant,  would  afford  protection. 
This  shows  that  it  is  not  necessary,  in  enforcing  a  covenant 
against  a  particular  trade,  being  carried  on  upon  a  particular 
lot  or  piece  of  land,  to  establish  that  character  of  damage 
which  would  be  required  in  the  case  of  a  nuisance.  As  was 
said  in  the  case  of  Kemp  v.  Sober^  ^^  a  person  who  stipulates 
that  her  neighbor  shall  not  keep  a  school,  stipulates  that 
she  shall  be  relieved  from  all  anxiety  arising  from  a  school 
being  kept,  and  the  feeling  of  anxiety  is  damage."  1  Simons 
N.  S.  520. 

Both  upon  reason  and  authority,  I  feel  justified  in  coming 
to  the  conclusion  that  the  contract  in  this  case  was  valid. 
That  its  object,  really,  was  not  a  restraint  of  trade,  the  lim- 
ited extent  to  which  the  trade  or  business  would  have  been 
restrained,  by  a  compliance  with  the  contract,  being  merely 
incidental.  The  agreement  of  the  parties,  therefore,  will 
be  entitled  to  that  presumption  of  validity,  which  the  law, 
generally  at  least,  extends '  to  all  contracts,  and,  indeed,  to 
all  transactions ;  8  Exch.  400;  9  CI.  &  Fin.  109;  6  Dana, 
369 ;  and  the  rule  which  requires  a  statement  of  circum- 
stances has  no  application.' 

It  can  not  be,  with  any  propriety,  contended  that  there 
was  not  a  sufficient  consideration. 

The  dismission  of  a  suit  brought  for  the  recovery  of  a 
claim  prosecuted  in  good  faith,  and  not  upon  a  mere  pre- 
tense and  for  oppression,  is  a  good  and  valid  consideration. 
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The  agreement  says  that  one  party  alleged  there  was  a 
nuisance,  which  the  other  party  did  not  admits  bat  disputed ; 
giving  due  faith  and  credit  to  each,  and  there  was  a  case  of 
doubt,  and  that,  being  acted  on  by  the  dismission  of  the 
action,  is  sufficient  to  sustain  the  agreement.  The  authori- 
ties on  this  point  are  clear.  5  Peters,  114 ;  19  Barb.  802 ; 
18  m.  140;  1  Atk.  10-12;  21  Eng.  L.  and  E.  202. 

The  plaintiff  being  entitled  to  sustain  his  action,  the  points 
of  the  defense  are  next  to  be  considered.  There  are  two 
which  have  really  been  disposed  of  by  what  has  been  stated ; 
first,  the  denial  that  there  ,ever  was  a  nuisance,  and,  sec- 
ondly, that,  if  there  were,  it  has  been  removed  by  a  change 
or  modification  of  the  business  carried  on  upon  the  prem- 
ises. If  there  was  a  valid  agreement  for  a  compromise,  it 
looks  like  mockery  to  require  the  plaintiff  to  try  now  the 
very  question  and  miatter  which  was  settled  then.  So  if  there 
be  a  valid  agreement,  it  requires  the  discontinuance  of  the 
business,  and  not  its  modUSication.  If  it  be  binding  to  its 
full  extent  when  made,  its  signification  can  not  be  varied  by 
any  subsequent  occurrence.  Mves  v.  Crofts^  70  E.  C.  L. 
241-260 ;  1  01.  *  Fin.  72-106.  Upon  the  same  principle, 
the  objection  that  the  plaintiff  has  ceased  to  own  or  occupy 
the  premises  for  the  benefit  of  which  the  agreement  was 
made,  can  not  be  sustained.  In  truth,  this  may  have  been 
the  result  of  a  breach  of  the  contract;  a  part  of  the  damage 
of  the  plaintiff*  may  have  been  in  the  diminished  value  of 
his  property  when  compelled  to  sell.  Pemberton  v.  Vaughxufi, 
59  E.  0.  L.  87-89. 

There  is  only  one  matter  which  remains  to  be  considered, 
and  that  is  the  question  of  damages. 

The  recovery,  in  this  case,  was  for  the  stipulated  amount. 
Is  it  such  a  ^ase  as  permits  such  a  recovery?  I  understand 
the  contract  in  this  case  to  be  personal.  It  does  not  affect, 
and  was  not  intended  to  affect  the  legal  title  and  right  of 
enjoyment  which  each  party  had  in  his  real  estate.  The 
tenements  were  not  made  respectively  dominant  and  ser- 
vient. Indeed,  no  right  to  create  or  annex  such  an  incident, 
even  if  attempted,  would  probably  be  recognized.    It  is  not 
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of  the  class  which  the  law  permits  to  ^*  inhere  in  the  land/' 
KeppeU  V.  Bailey,  2  My.  &  Keen,  517. 

The  agreement  being  personal,  it  is  quite  obvious  that  the 
damages  which  wonld  result  from  its  breach,  must  have  been 
regarded  as  uncertain  by  the  parties,  and  will  be  so  regarded 
by  the  law.  This  satisfies  one  requisition  to  constitute  a 
case  for  liquidated  damages.  6  Bing.  141 ;  19  E.  C.  L.  84, 
KenMe  v.  Farren.  There  must  be  a  specified  breach  to 
which  the  damages  are  applicable.  8  Ohio  St.  241,  Berry 
v.  Wisdom;  16  M.  A  W.  846,  Price  v.  Green;  59  E.  0.  L. 
89,  cases  cited.  This  test  is  fully  satisfied  by  the  circum- 
stances in  this  case. 

While,  therefore,  parties  can  not,  by  any  particular  phrase- 
ology, turn  what  is  properly  a  penalty^  into  ^  liquidated 
damages,"  5  Cowen,  150,  or  make  a  case  of  ^^  liquidated  dam- 
ages,^' by  simply  using  that  expression,  16  M.  ft  W,  854, 
when  no  rule  of  law  is  violated,  *^  it  is  most  important  that 
parties  making  a  contract  should  regulate  the  terms  for 
themselves,  and  that  courts  of  law  should  decide  upon  the 
terms  which  it  appears  to  have  been  the  intention  of  the 
contracting  parties  to  agree  upon."  GoU  v.  Gandyy  2  E.  ft  B., 
75 — E.  C.  L.  845-848.  The  circumstance  that  a  contract 
may  be  hard  and  oppressive,*-  may  properly  induce  greater 
care  in  the  ascertainment  of  the  rule  of  law,  but  in  the  ap- 
plication of  the  rule,  when  ascertained,  must  be  wholly  dis- 
regarded. 

I  feel  bound  to  say  that  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


Moses  Hkss  v.  Hsnbt  Feldkamp. 

(No.  9,411.) 

A  mortgageei  who  was  not  a  party  to  a  proceeding  of  foreclosure  under 
which  a  sale  was  madci  may  be  called  on,  by  the  purchaser  at  such  sale, 
to  exercise  his  equity  of  redemption  within  a  reasonable  time,  or  be  fore- 
closed* 
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Special  Tbrm. — On  demurrer  to  petition. 

The  petition  sets  forth  that  the  plaintiff  is  in  possession 
of  certain  premises  in  Cincinnati,  and  has  a  legal  title 
thereto;  that  he  purchased  the  property  at  sheriff's  sale; 
that  the  sale  was  made  under  proceedings  of  foreclosure^  on 
a  mortgage  of  the  premises  executed  by  one  Lohman,  on 
the  14th  of  July,  1852;  that  other  mortgages  were  on  the 
same  property;  that  defendant  Feldkamp  had  a  mortgage 
thereon  executed  in  1855;  that  proceedings  were  had  in 
this  court  for  the  purpose  of  foreclosing  the  mortgage  exe- 
cuted by  Lohman,  and  that  defendant  Feldkamp,  not  being 
a  party  to  the  original  proceeding,  has  an  equity  of  redemp- 
tion ;  and  the  petition  asks  that  he  may  be  required  to  come 
in  within  a  reasonable  time  and  redeem,  or  else  forever  be 
foreclosed. 

Joseph  Abraham^  for  plaintiff. 

StaUo,  Andrews  ^  McCook,  for  defendant. 

Spbkobr,  J.  A  prior  mortgagee,  who  undertakes  to  fore- 
close, is  required  to  make  junior  mortgagees  parties;  and  if 
he  fails  to  do  so,  and  the  property  is  sold,  the  purchaser  has, 
undoubtedly,  a  right  to  file  a  petition,  and  call  on  the  junior 
mortgagee  to  pay  up  what  is  dde,  or  else  to  be  foreclosed. 
This  is  in  harmony  with  proceedings  in  courts  of  equity. 
It  is  true  that,  had  the  facts  been  made  known  when  the 
case  was  pending,  the  court  would  have  stayed  proceedings 
until  the  junior  mortgagee  could  be  brought  in,  for  the  pro- 
tection of  the  mortgagor^  as  well  as  for  the  protection  of 
other  incumbrances.  Where,  by  mistake  or  otherwise,  parties 
have  not  been  properly  made,  and  the  title  has  passed  to  a 
purchaser,  that  purchaser  comes  in  with  an  independent 
equity,  and  may  ask  that  the  party  should  be  required  to 
come  in  within  a  reasonable  time  and  redeem  the  property, 
or  that  he  be  forever  foreclosed. 

Demurrer  overruled. 
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RicHAKD  Mathbbs  V.  J.  B.  Ramset  &  Go. 

(No.  8,874.) 

An  aotion  will  not  lie,  on  behalf  of  a  aherilBf,  to  recover  from  a  party  to  a 
Judicial  proceeding,  ezpensea  to  which  the  sheriff  has  been  subjected,  in 
the  care  or  removal  of  property  In  his  possession  by  virtue  of  Judicial 
process,  not  specially  provided  for  by  law,  and  to  pay  which  the  party  has 
entered  into  no  contract. 

Special  Term. — ^On  demurrer  to  petition. 

The  petition  states  ^'  that  on  the  25th  day  of  Jaly,  1857,  the 
plaintiff  was  the  sheriff  of  Hamilton  county,  Ohio ;  that  on  that 
day  the  said  defendants  caused  to  be  issued  out  of  the  clerk's 
office  of  the  court  of  common  pleas,  a  writ  of  attachment 
against  the  goods  and  chattels,  lands  and  tenements  of 
G-eorge  Overaker;  that  said  writ  was  returnable  to  the  Sd 
day  of  August,  1857,  to  the  superior  court,  and  was  num- 
bered 6,812  of  the  number  of  cases  in  said  court ;  that,  in 
accordance  with  the  directions  of  said  defendants,  and  in  per- 
formance of  his  duty  as  sheriff,  he  seized  a  large  amount  of 
groceries,  under  said  writ  of  attachment,  in  the  store  of  said 
George  Overaker;  that  it  was  necessary,  for  the  safe-keeping 
of  said  groceries,  to  remove  them  from  the  store  of  said 
George  Overaker;  that  plaintiff  was  obliged  to  obtain  a 
place  of  storage  for  said  groceries,  which  cost  him  the  sum 
of  $95,  and  that  he  was  obliged  to  pay  the  warehouseman 
for  assistance  in  removing  and  handling  said  property,  f  5 
additional,  making,  in  all,  $100 ;  that  he  had  to  pay  for  a 
watchman  to  look  to  the  safety  of  said  goods,  $6 ;  that  he 
had  to  pay  for  drayage,  in  removing  said  groceries,  $9.15 ; 
that  the  services  above,  performed  in  and  about  said  grocer- 
ies, were  all  necessary  for  the  safe-keeping  and  preservation 
thereof,  and  that  the  prices  charged  for  the  services  above 
enumerated  are  reasonable,  and  that  said  services  were  per- 
formed in  accordance  with  the  direction,  and  for  the  benefit 
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of  said  defendants.  Plaintiff,  therefore,  says  that  said 
defendants  are  indebted  to  him  in  the  sum  of  1115.15,  for 
which  sum,  with  interest  from  the  1st  of  January,  1857,  he 
asks  judgment." 

W.  B.  CaldweUy  for  plaintiff. 

TT.  Van  Hamm^  for  defendants. 

Spbncbb,  J.  The  petition  does  not  set  forth  the  perform- 
ance of  any  services  which  are  not  in  the  regular  course  of 
official  duty — ^levying  an  attachment,  and  taking  possession 
of  the  property — ^a  duty  the  compensation  for  which  ought 
to  be  provided  for  in  the  regular  fee  bill,  or  as  part  of  the 
costs  of  the  suit.  There  is  no  averment  of  a  special  engage-* 
ment  on  the  part  of  the  defendant  to  pay  for  these  sennhoes. 
They  may  have  been  done  for  the  benefit  of  the  present 
defendant,  or  for  both  parties ;  but  this  would  not  authorize 
the  sheriff  to  make  a  special  claim,  irrespective  of  an  express 
promise  to  pay.  The  sheriff  would,  ordinarly,  be  supposed 
to  be  compensated  for  his  trouble  and  expense  from  the  fees 
which  result  in  the  execution,  or  other  fees  accruing  in  the 
progress  of  the  case.  Cases  may  arise  where  this  officer 
would  not  get  full  compensation  for  his  trouble  by  anything 
provided  for  in  the  fee  bill ;  yet  this  is  one  of  the  chances 
the  sheriff  must  take  in  the  performance  of  his  duty.  If  it 
happens  occasionally  that  he  performs  a  service  for  which 
no  adequate  compensation  is  made,  the  equivalent  is  found 
in  other  cases  in  which  he  is  amply  provided  for.  The 
petition  does  not  make  out  a  case. 

Demurrer  sustained. 
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Spinning  and  Brovitn  v.  Thb  Ohio  Life  Insubanob  and  Tbust 
Co.,  AND  Charles  Stetson  et  al.,  Assigaees,  etc. 

(No.  9,776.) 

1.  Jarifldiction  of  a  cause  attaches  upon  the  filing  a  petition  and  Issuing  of 
the  summons. 

2.  The  78th  section  of  the  code  refers  solely  to  questions  of  title  in  the 
specific  property  in  controversy,  viz :  *'  When  the  summons  has  been 
served,  or  publication  made,  the  action  is  pending  so  as  to  charge  third 
persons  with  notice  of  its  pendency,  and  while  pending,  no  interest  can 
be  acquired  by  third  persons  in  the  subject  matter  thereof." 

3.  An  action  once  commenced  is  not  abated  by  another  action  being  com- 
menced between  the  same  parties,  in  relation  to  the  same  subject,  in  the 
same  or  any  other  court  of  concurrent  jurisdiction. 

4.  Courts  of  this  State  have  authority  to  punish,  in  a  summary  manner, 
any  disobedience  or  resistance  of  any  lawful  writ,  process,  rule,  decree 
or  command  which  may  have  been  made  and  entered  upon  their  jour- 
nal. 

6.  A  receiver  is  an  officer  of  the  court  and  his  possession  is  that  of  the 
court.  Any  attempt  to  interfere  with  6r  disturb  the  possession  of  the 
officer,  directly  questions  the  power  of  the  court  to  appoint  him,  as  well 
as  the  right  of  the  court  to  the  custody  of  the  property;  and  such  act 
subjects  the  disturber  to  attachment  and  punishment  for  contempt. 

6.  A  suit  is  never  permitted  against  a  receiver  where  the  judgment  would 
affect  the  custody  of  the  property  sequestrated;  nor  can  a  creditor  litigate 
his  claim  by  action  against  the  receiver;  every  such  question  can  be 
determined  by  the  court,  through  an  intervention,  in  the  pending  liti- 
gation. 

7.  An  injunction  operates  in  personam  only ;  it  does  not  work  a  change  of 
possession  or  entitle  a  party  to  claim  it :  If  two  courts  have  concurrent 
jurisdiction,  the  one  which  first  obtains  possession  of  the  subject  must 
adjudicate,  and  neither  party  can  be  forced  into  another  jurisdiction. 

Special  Term. — On  motion  to  dismiss  for  want  of  jaris- 
diction.  An  action  brought  by  Charles  E.  Spinning  and 
Charles  Brown,  partners,  as  Spinning  &  Brown,  judgment 
creditors  of  the  Ohio  Life  Insurance  and  Trust  Company, 
asking  the  appointment  of  a  receiver  of  the  assets  and 
efiects  of  said  company. 

The  petition  sets  forth  that  the  Ohio  Life  Insurance  and 
Trust  Company  is  a   corporation  created  by  act  of  the 
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general  assembly  of  the  State  of  Ohio,  with  powers  of  a 
banking,  trust  fend  life  insurance  company;  that  under  its 
act  of  incorf)oration  the  company  had  transacted  business 
for  many  years,  having  its  principal  office  in  the  city  of 
Cincinnati  and  an  agency  in  the  city  of  New  York ;  that  in 
the  month  of  August,  A.  D.  1857,  it  was  suddenly  dis- 
covered that  the  company  was  and  had  been,  for  some  time 
previous,  greatly  embarrassed  for  want  of  means  to  carry  on 
its.  business,  by  reason  of  heavy  losses,  principally  incurred 
at  the  New  York  agency,  and  by  reason  of  gross  misman- 
agement had  become  and  was  utterly  and  entirely  insolvent; 
that  thereupon  the  company  closed  its  doors;  that  all 
its  assets  in  New  York,  to  a  very  large  amount,  were 
seized  under  -process  of  foreign  attachment,  and  a  very 
large  number  of  suits  were  commenced  against  it  in* 
Ohio;  that  before  and  at  the  time  of  the  failure  of  said; 
company,  the  defendants,  Charles  Stetson,  Samuel*  Fosdick,. 
Abraham  M.  Taylor,  John  C.  Wright,  Clement  Dietrich, 
Samuel  J.  Broadwell  and  Oeorge  Crawford,  assignees,  were 
members  of  the  board  of  trustees,  upon  whom  devolved,  by 
charter,  the  government  of  this  corporation ;  and  that  after 
said  failure,  for  about  a  month,  they,  with  their  co-trustees,, 
continued  to  manage  the  affairs  of  said  company,  and  with- 
out making  a  thorough  investigation  of  the  condition  of  the 
affaire  thereof,  or  waiting  for  the  report  of  a  committee,  dis* 
charged  large  debts  of  the  company  in  full,  by  allowing 
them  to  be  used  at  par,  in  payment  of  the  claims  of  said 
company  against  good  and  responsible  men,  and  by  allow- 
ing solvent  debtors  of  the  company  to  purchase  at  a  discount 
checks  of  depositors,  and  use  the  same  at  par  in  payment  of 
their  debts;  that,  in  this  way,  they  disposed  of  by  far  the 
greater  portion  of  the  valuable  assets  of  the  company,  and 
being  all,  or  nearly  all,  debtors^of  said  company,  they  paid 
their  own  debts  in  the  same  way  ;  that  they  conveyed  the 
banking  house  and  other  real  estate  of  the  company  to  the 
Merchants'  Bank  of  Cleveland,  in  payment  in  full  of  a 
large  indebtedness;  that  they  made  no  provision  for  the 

22 
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secarity  of  holders  of  life  iaanrance  policiesy  Bome  of  whom 
had  been  paying  premiums  for  twenty-five  years;  that 
though  they  were,  by  rule  of  the  district  court  of  the  United 
States  for  the  southern  district  of  Ohio,  and,  in  pursuance 
of  law,  constituted  the  registry  of  that  court,  and  as  such  had 
on  deposit  a  large  sum  of  money,  they  made  no  provision 
therefor,  nor  for  the  large  sums  which  had  been  deposited 
with  them  by  order  of  this  and  other  courts,  and  by  guard- 
ians, administrators,  executors  and  master  commissioners ; 
that  they  paid  in  full  a  debt  due  to  the  county  of  Hamilton, 
for  which  the  said  trustees,  or  some  of  them,  were  responsible 
as  indorsers  for  said  company ;  and  thus  having  disposed  of 
the  larger  portion  of  the  means  of  said  company,  the  trus- 
tees, on  the  22d  of  September,  1857,  in  the  name  of  said 
company,  made  an  assignment  of  the  remaining  assets  and 
property  of  said  company  to  the  defendants,  Stetson,  Fos- 
dick,  Taylor,  Crawford,  Broadwell,  Wright  and  Dietrich  in 
trust,  for  the  equal  benefit  ot  the  creditors,  to  be  reduced  to 
money  and  divided  proportionately  among  said  creditors ; 
and  the  plaintiffi  state  that  thereupon  said  defendants  ac* 
cepted  said  trust,  and  commenced  the  discharge  thereof,  and 
have  ever  since  been  professing  to  be  engaged  therein ;  that 
more  than  a  year  has  elapsed,  and,  as  yet,  no  dividend  has 
been  declared  to  the  creditors — no  statement  or  report  made 
to  the  creditors  of  the  condition  of  the  company  until  with- 
in a  few  weeks,  and  that  said  report  was  prepared  more 
with  reference  to  a  justification  of  the  acts  of  the  defendants 
as  trustees,  than  for  the  purpose  of  informing  the  creditors 
as  to  the  condition  of  the  company. 

The  petition  proceeds  to  state  the  grounds  on  which  the 
assigment  was  improper — ^the  parties  being  trustees,  some 
of  them,  from  advanced  age,  wanting  in  the  energy  and 
activity  necessary  for  the  discharge  of  a  complicated  trust, 
and  others  engaged  in  private  occupations  of  an  absorbing 
character.  It  charged  them  with  gross  inefficiency,  and 
alleges  that  the  property  is  passing  away  without  benefit  to 
any  one,  and  that  the  entangled  character  of  the  affairs  of 
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the  company  requires  vigoroas  and  prompt  action,  and  that 
said  trast  should  be  executed  under  the  direction  of  a  com- 
petent court,  to  whom  resort  can  be  had  in  case  of  difficulty. 

The  plaintifife,  (who  are  judgment  creditors,)  allege  that 
there  are  many  creditors  in  this  and  in  other  States  and  ia 
Europe,  for  whose  benefit,  as  well  as  their  own,  they  bring 
this  suit. 

Wherefore  they  ask  for  the  appointment  of  a  receiver,  to 
take  charge  of  the  assets  and  property  of  said  company,  and 
that  he  may,  under  direction  of  this  court,  take  charge  of 
the  assets,  and  proceed  with  the  execution  of  said  trust. 

The  petition  was  filed  on  October  14th,  A.  D.  1858,  and 
on  the  same  day,  summons  was  issued,  returnable  on  the 
25th  of  that  month,  and  was  served  on  all  the  defendants  by 
the  sheriff  on  the  2l8t.  Kotice  of  an  application,  to  be 
made  on  the  18th  of  October,  for  a  receiver  in  the  cause  was 
also  served  in  writing,  at  the  office  of  the  Life  Insurance  & 
Trust  Co.,  on  Samuel  J.  Broad  well,  chairman  of  the  assign- 
ees, on  the  day  the  petition  was  filed.  On  October  16th,  A. 
D.  1858,  Bell  &  Grant,  a  firm,  resident  and  doing  busineas 
in  London,  Gtreat  Britain,  filed  their  certain  bill  in  chan- 
cery, in  the  United  States  circuit  court,  for  the  southern 
district  of  Ohio,  against  the  same  defendants,  and  praying 
for  the  same  remedy  sought  in  the  present  action.  Proceas 
of  subpena  was  forthwith  issued  in  that  cause,  and  service 
was  made  by  the  marshal,  on  the  same  day,  on  the  prineir 
pal  defendant,  and  on  four  of  the  assignees.  Stetson,  Taylor, 
Wright,  and  Broadwell.  On  the  18th,  Fosdick  was  served, 
and  on  the  19th,  Dietrich  was  served  with  process.  Notice 
of  an  application  to  be  made  on  the  18tb,  for  the  appoint- 
ment of  a  receiver^  by  the  circuit  court,  was  also  served  on  the 
16th,  on  some  of  the  defendants,  and  on  others  on  the  morning 
of  the  18th.  The  circuit  court,  on  Monday,  October  18tb^ 
made  an  order  in  the  case,  to-wit :  ^^  On  jmotion  of  plaio- 
tifis,  the  court  do  order  that  an  injunction  issue  to  the  said 
trustees  and  said  assignees,  ordering  and  directing  them  to 
stay  further  proceedings  with  respect  to  the  assets  of  said 
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oorporatioDy  aod  to  hold  the  same  subject  to  the  further 
order  of  this  court ;  and  the  application  for  receiver  is  con- 
tinued until  next  Saturday." 

A  copy  of  this  order  of  injunction  was  served  by  the  mar- 
shal on  Fosdick,  one  of  the  assignees,  at  twenty  minutes 
past  eleven  o'clock,  a.  m.  of  October  18th. 

On  Monday,  the  18th,  the  motion  for  a  receiver  was  sub- 
mitted to  the  superior  court  of  Cincinnati,  and  Nathaniel 
Wright,  one  of  the  assignees,  appeared  in  court  on  behalf  of 
himself  and  his  associates,  and  represented  that  the  defend- 
ants entered  their  appearance  and  submitted  the  whole  matter 
to  the  consideration  of  the  court,  the  assignees  simply  desir- 
ing an  opportunity  to  controvert  such  allegations  of  the  peti- 
tion as  impeached  the  integrity  of  the  assignees  in  their  action. 
Thereupon,  the  court  made  an  order,  to- wit : 

^^And,  now  the  plaintiffs  come  and  move  the  court  to 
appoint  a  receiver  in  this  cause,  and  having  given  to  the 
defendants  written  notice  that  this  motion  would  be  made, 
and  the  defendants  interposing  no  objection  to  the  making 
the  appointment,  but  reserving  the  right  to  controvert  the 
allegations  in  the  petition,  which  impeach  their  integrity, 
the  court,  for  the  purpose  of  preserving  the  property  in  the 
hands  of  the  defendants,  now  appoint  the  sheriff  of  Hamil- 
ton county  receiver,  and  direct  him  to  take  charge  of  said 
property,  and  hold  the  same  subject  to  the  order  of  this 
court,  until  the  court  shall  be  advised  whom  to  appoint." 

Thereupon,  the  sheriff,  on  the  18th  of  October,  about  half 
past  eleven,  a.  m.,  in  pursuance  of  his  appointment  as  re- 
ceiver, took  possession  of  the  property  and  assets  of  the 
company,  then  in  the  hands  of  the  assignees. 

Frederick  H.  Stageman  was,  by  leave  of  the  court,  made  a 
party  to  the  proceeding,  by  reason  of  his  interest  as  a  judg- 
ment creditor  of  the  Trust  Co.;  and,  thereupon,  he  files  his 
answer,  setting  up  the  facts  relating  to  the  proceedings  of 
the  United  States  circuit  court  in  the  matter  of  Bell  & 
Grant,  and  asks  the  court,  by  reason  of  such  proceedings, 
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to  dismiss  the  proceedings  in  this  court  as  not  within  the 
jurisdiction  of  the  court 

MUh  ^  SoadUt/y  for  plaintifts,  submitted  the  following 
points : 

1.  The  commencement  of  a  suit  is  the  filing  of  the  peti- 
tion and  issuing  of  process.  Code,  sec.  55.  This  is  so 
between  the  parties.  But  as  to  conflicting  titles  acquired 
by  third  parties,  there  is  no  lis  pendens  until  service  of  pro- 
cess is  complete.  The  issuing  of  process  commences  the 
suit  between  the  parties  and  those  they  represent,  for  every 
material  purpose.  For  example,  so  as  to  stop  the  running 
of  the  statute  of  limitations ;  and  the  service  of  process  con- 
stitutes a  lis  pendens  as  to  the  private  rights  of  third  parties, 
only  because  public  policy  requires  that  protection  should  be 
given  to  those  dealing  in  ignorance  with  persons  not  served, 
and  because,  after  service,  the  like  policy  charges  all  with 
notice,  to  prevent  multiplication  of  suits  and  protracted  liti- 
gation. But  the  rule  of  lis  pendens  only  applies  to  conflict- 
ing " titles''  of  "third  persons,"  not  to  parties  and  those 
they  represent 

2.  But  in  cases  of  conflict  of  jurisdiction  between  courts, 
like  the  one  at  bar,  no  private  right  is  involved,  no  conflict- 
ing title  has  been  acquired.  The  party  loses  no  right :  he 
ia  only  remitted  for  his  remedy  to  another  foruoL 

What  is  jurisdiction?  It  is  ^^  the  power  to  hear  and  de- 
termine." As  'soon  as  a  court  in  a  cause  acquires  "  the 
power  to  hear  and  determine  "  any  controversy,  or  any  part 
of  the  controversy,  it  has  acquired  jurisdiction  of  the  cause. 
Sheldon^s  lessee  v.  Newtony  3  Ohio  St.  494 ;  Grignon's  lessee  v. 
AstoTy  2  How.  888.  In  ordinary  civil  actions,  in  personam^ 
jurisdiction  is  acquired  by  the  service  of  process.  CTntil 
6ach  service,  there  is  no  "power  to  hear  and  determine  "  any 
question  in  the  cause. 

In  actions  purely  in  rem,  jurisdiction  is  acquired  by  seiz- 
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lire.     Thus,  in  admiralty,  seizure  gives  jurisdiction,  though 
the  monition  be  not  served,  or  notice  given  till  afterward. 

There  is  a  class  of  cases  partly  in  personaniy  partly  in  rem, 
as  attachment  cases.  There  jurisdiction  is  acquired  by 
seizure.  Paine's  lessee  v.  Mooreland^  15  Ohio,  438.  And  in 
such  a  case,  after  seizure,  and  before  service,  no  subsequent 
attachment,  with  a  prior  service,  can  gain  priority. 

There  remains  still  another  class  of  cases  which  have 
some  of  the  fefitures  of  actions  in  rhn  and  in  personam. 
These  are  actions  for  injunctions  and  actions  for  the  appoint- 
ment of  receivers. 

In  these  cases  jurisdiction  is  acquired  by  the  filing  of  the 
bill  or  petition;  for,  as  soon  as  that  is  done,  before  process 
issued  or  served,  the  court  can  ^^  hear  and  determine "  an 
application  for  provisional  injunction  or  temporary  receiver. 
No  notice,  even,  is  necessary  to  give  jurisdiction.  The  court 
may  act  without  it. 

Having  acquired  jurisdiction  by  the  filing  of  the  petition, 
for  these  purposes,  a  court  will  not  let  go,  even  if  subse- 
quently another  petition  is  filed  and  process  first  served. 

For  the  issue  is  ^^jurisdictio  vel  nony^  and  the  averment  of 
"  no  jurisdiction  "  is  negatived  when  it  is  shown  that  the 
court  has  ever  had  any  power  to  act  in  the  cause ;  and  hav- 
ing upon  petition  filed,  even  without  notice,  acquired  the 
pbwer  to  act,  at  least,  provisionally  in  such  cases,  jurisdiction 
is  shown.  It  matters  not  when  the  jurisdiction  is  exercised, 
the  question  is,  when  did  it  attach.  Otherwise,  even  after  a 
receiver  appointed,  and  possession  taken  by  him,  or  an 
injunction  granted,  the  action  of  the  court  may  be  ousted 
by  a  subsequent  suit  in  which  the  summons  happens  to  be 
served  first  So,  too,  if  such  be  not  the  rule,  a  receiver  ap- 
pointed before  service  is  a  trespasser.  This  absurd  result  fol- 
lows upon  forgetting  that  the  question  is  not  as  to  lis  pendens, 
or  as  to  the  statute  of  limitations,  but  of  jurisdiction.  When 
jurisdiction  is  once  acquired  in  any  case,  it  relates  to  the 
oommencement  of  the  suit.  10  Howard,  65,  Shelby  v.  Bacon ; 
9  Paige,  512,  Hayden  v.  Bucklin;  14  Howard,  66,  868. 
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3.  Lis  pendejia  is  a  fiubstitnte  for  notice.  Judge  McLean 
calls  it  "  constructive  notice."    14  Peters,  888. 

It  does  not  in  any  way  affect  the  question  of  jurisdiction, 
whether  there  is  a  lis  pendens  or  not. 

Actual  notice  being  shown,  the  necfessity  for  resorting  to 
constructive  notice  is  dispensed  with.  If  Bell  and  Grant, 
before  they  filed  their  bill,  knew  of  the  filing  of  this  petition 
by  Spinning  and  Brown,  they  could  not  acquire  any  rights 
by  filing  their  bill.  For  the  rule  is  to  protect  the  ignorant 
and  unwary,  and  not  the  notified.  16  Yes.,  Jr.  419;  and 
notice  to  the  trustees  is  notice  to  them. 

4.  But  in  this  case  there  is  not  even  the  objection  of  ^^  lis 
pendcTis.'^  For  there  is  no  new  "title"  acquired,  nor  are 
there  any  "third  persons"  concerned.  For  the  trustees 
represent  all  the  creditors,  and  this  petition  is  filed  on  behalf 
of  all  the  creditors,  and  it  must  follow  that  Bell  and  Grant 
have  been  parties  here  from  the  commencement  of  the  suit. 
4  Leigh,  5,  Buck  v.  Pennybacker  If  this  is  not  so,  then  Spin- 
ning and  Brown  are  not  parties  to  the  cause  in  th0  federal 
court,  and  the  plea  of  another  action  pending  must  fail. 

6.  Nor  can  the  controversies  between  the  parties  to  this 
cause  be  determined  by  the  federal  courts,  because  they  are 
all  citizens  and  residents  of  Ohio.  There  is,- and  can  be, 
under  the  constitution,  no  jurisdiction  in  the  federal  court 
of  the  question  vexed  between  citizens  of  Ohio  and  the 
assignees.  >i 

6.  In  cases  of  joint  action,  as  where  trusts  are  involved, 
there  is  no  lis  pendens  until  service  is  complete  on  all  the 
defendants.  Any  third  person  may  safely,  before  notice  and 
before  process  served,  deal  with  a  defendant  who  is  not 
served.    17  Howard,  424,  Hemdon  v.  Ridgway. 

7.  In  the  case  at  bar  the  bill  was  filed  on  Thursday,  Octo- 
ber 14th,  and  notice  of  the  proposed  application  for  a 
receiver  given  to  the  defendants ;  on  Friday  they  procured 
a  copy  of  the  bill;  on  Saturday  they  were  served  with  sub- 
penas  as  witnesses  in  the  cause;  on  Monday  they  appeared 
in  open  court  in  the  cause,  and  in  person  and  by  counsel 
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assented  to  the  entry  which  was  made.  As  to  the  date  of 
service  of  process,  witnesses  mast  be  examined.  The  sheriff 
obtained  possession  before  service  upon  any  of  the  assignees 
of  the  notice  of  injunction  ;  and,  certainly,  before  service 
upon  more  than  one,  if  there  is  doubt  so  far.  So  that  juris- 
diction has  been  closely  followed  up,  no  negligence  is  shown. 

8.  The  injunction  of  the  federal  court  does  not  operate. 
One  court  of  concurrent  jurisdiction  can  not  enjoin  the 
action  of  another.  MerriU  v.  Lake^  16  Ohio,  403. 
.  9.  The  possession  of  the  sherifi'  is  that  of  the  court.  If 
it  is  objected  that  he  has  given  no  bond  as  ^receiver,  the 
answer  is  that  it  was  waived,  as  this  court  has  often  decided, 
it  can  be  waived.  This  objection,  as  Judge  Qholson  prop- 
erly remarked  on  Monday,  does  not  go  to  the  jurisdiction, 
but  can  only  be  used  as  the  predicate  for  a  motion  to  require 
a  bond. 

10.  Public  policy  will  not  allow  a  court  £b  date  the  com- 
mencement of  a  suit  later  than  the  issuing  of  process.  For 
the  State  undertakes  to  make  service,  and  she  can  not  give 
preferences  by  the  date  of  her  action.  In  States  like  Con- 
necticut and  New  York,  (under  their  code),  where  a  contrary 
rule  prevails,  the  service  is  not  made  by  the  State,  but  by  the 
parties.  So  it  was  in  Ohio  in  ejectment  cases  formerly;  but 
now  all  suits  begin  the  moment  the  action  of  the  State  is 
involved. 

-K  A.  Thompson,  for  Frederick  H.  Stageman,  a  judgment 
creditor  argued  in  reply: 

1.  It  is  claimed  that  the  filing  of  the  petition,  and  issuing 
of  the  summons,  is  a  "suit  in  court,"  and  that  the  55th  sec- 
tion of  the  code  sustains  this  position.  That  section  merely 
points  out  the  manner  of  commencing  a  suit — the  modus  ope^ 
randi  of  getting  into  court — the  mere  machinery  or  mechan- 
ical labor.  A  similar  provision  is  contained  in  the  statutes 
of  nearly  every  State,  and  Ohio  had  a  similar  one  before  the 
code;  yet,  at  that  time,  to  constitute  a  suit  in  court,  it  was 
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necessary,  not  only  to  have  the  bill  filed  and  process  issaed, 
but  it  must  also  be  served.  5  Ohio,  463;  4  Conn.  149;  22 
Ala.  145;  15  Ala.  232;  26  Miss.  891.  A  defendant  no 
served  is  not  a  party  to  the  suit. 

2.  But  if  the  filing  of  the  petition  and  issuing  of  the  sum- 
mons is  in  all  cases  the  commencement  of  the  action,  as  is 
claimed  under  the  55th  section  of  the  code,  what  could  have 
been  the  object  of  the  20th  section  ?  That  section  provides 
that  an  action  shall  be  deemed  commenced,  so  as  to  prevent 
the  statute  of  limitations  from  being  pleaded,  at  the  date  of 
the  summons;  but  if  all  actions  are  deemed  commenced 
upon  filing  the  petition  and  issuing  the  summons  as  is 
claimed,  to  be  the  construction  of  the  55th  section,  there 
surely  is  no  need  of  section  20.  The  fact  that  the  legisla- 
ture deemed  it  necessary  to  incorporate  this  section  in  the 
code,  proves  that  my  construction  of  section  55  is  correct — 
the  exception  proves  the  rule.  The  legislature  plainly  in- 
tended that  process  should  be  served  before  a  suit  could  be 
pending.    Sec.  78. 

8.  Suppose  the  assignees  or  trustees  desire  to  prevent  a 
prosecution  in  this  case,  which  is  claimed  to  be  the  case,  all 
they  have  to  do  is  to  procure  some  one  to  file  a  petition  and 
issue  a  writ  against  them — no  service  need  be  had — ^the  suit 
being  entirely  under  their  control,  can  remain  any  length  of 
time  with  process  not  served,  and  yet,  while  this  suit  remains, 
no  other  creditor  can  institute  proceedings. 

Gholson,  J.  In  this  case  an  objection  has  been  made  to 
the  jurisdiction  of  the  court,  upon  the  ground  that  another 
court,  the  circuit  court  of  the  United  States,  has  obtained 
prior  jurisdiction  of  the  subject-matter  in  controversy. 
**When  diflTerent  courts  have  concurrent  jurisdiction,  the 
one  before  whom  proceedings  may  be  first  had,  and 
whose  jurisdiction  first  attaches,  must,  necessarily,  have 
authority  paramount  to  the  other  courts;  or,  rather,  the 
action  first  commenced  shall  not  be  abated  by  an  action 
commenced  between  the  same  parties,  in  relation  to.  the 
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same  subject^  in  the  same  or  any  other  court."  Stearns  v. 
Stearns^  16  Mass.  167-171.  It  has  been  said  by  our  aupreme 
court  that  ''after  one  court  of  chancery  has  obtained  right* 
ful  jurisdiction  over  a  subject,  another  court  of  chancery,  of 
only  equal  authority,  should  not  exert  jurisdiction  over  the 
same  matter ;  but  whenever  the  fact  is  shown,  by  competent 
evidence,  should  dismiss  the  bill/'  Pugh  v.  JBrowrty  18  Ohio, 
202-211. 

The  test  of  the  jurisdiction  of  a  court  has  been  said  to  be 
the  right  to  begin  the  inquiry.  When  a  court  has  jurisdic- 
tion of  the  subject-matter  and  of  the  parties,  the  bringing  a 
suit  or  action  in  that  court  must  be  regarded  as  the  begin- 
ning of  the  inquiry  into  the  matter  in  controversy.  From 
that  time  the  jurisdiction  of  the  court  attaches.  In  what 
manner  an  action  shall  be  commenced,  must  depend  upon 
the  law  regulating  the  practice  and  proceedings  of  the  par- 
ticular court 

The  practice  and  proceedings  in  the  courts  of  Ohio  are 
regulated  by  a  code  of  civil  procedure,  and  it  would  cer- 
tainly be  strange  if  that  code  had  omitted  to  provide  for  a 
matter  so  important  as  the  commencement  of  an  action.  It 
contains  this  provision : ''  A  civil  action  must  be  commenced 
by  filing  in  the  ojSice  of  the  clerk  of  the  proper  court,  a  peti- 
tion, and  causing  a  summons  to  be  issued  thereon."  Sec.  65. 
Certainly,  nothing  less  will  sufiice,  and  had  anything  more 
been  required,  it  is  reasonable  to  suppose  it  would  have  been 
expressed.  On  the  contrary,  we  are  told  by  the  code  com- 
missioners in  their  notes  that  ''  Hereafter  there  will  be  but 
one  mode  of  commencing  all  civil  actions :  by  petition  and 
summons."  It  is  true  a  difterence  is  made  in  two  specified 
instances,  one  where  there  is  question  of  a  bar  by  limitation 
of  time,  and  one  where  the  title  of  a  third  person  may  be 
affected  by  notice  of  the  pendency  of  an  action.  The  mak- 
ing these  exceptions  strongly  tends  to  show  that  for  other 
and  ordinary  purposes  the  filing  a  petition  and  causing  a 
summons  to  issue  thereon,  is  the  commencement  of  an  action 
in  the  courts  of  this  State. 
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There  is  strong  negative  evidence  that  the  issuing,  and  not 
the  service,  of  a  summons  was  intended  by  the  framers  of 
the  code  to  be  the  commencement  of  an  action  under  our 
system  of  practice.  The  historical  origin  of  laws  is  always 
a  proper  matter  to  be  regarded  in  any  question  of  interpre- 
tation or  construction.  The  connection  between  the  code  of 
Kew  York  and  the  code  of  Ohio,  and  that  many  portions 
of  the  former  were  borrowed  in  framing  the  latter,  is  well 
known.  The  section  of  the  New  York  code,  which  pre- 
cisely corresponds  in  position  with  the  55th  section  of  our 
code,  both  beginning  the  title  "  Manner  of  Commencing  Civil 
Actions,*'  is  as  follows :  Sec.  127,  "  civil  actions  in  the  courts 
of  record  of  this  State  shali  be  commenced  by  the  service  of 
a  summons/'  It  is  difficult  to  believe  that  this  leading  and 
important  section  of  the  New  York  code  escaped  the  atten* 
tion  of  those  who  framed  our  code;  and  its  prominent  posi- 
tion in  that  code  strengthens  the  conviction  that,  had  it  been 
intended  to  adopt,  as  law  in  this  State,  any  such  provision, 
it  would  have  been  expressed  in  direct  terms. 

We  have  also  the  right  to  suppose  that  our  codifiers  and 
legislators  were  aware  of  the  previous  state  of  the  law  in 
New  York,  and  that  such  a  requisite  for  the  commencement 
of  action,  so  as  to  fix  the  time  when  the  jurisdiction  of  a 
court  attached,  and  the  action  was  pending,  had  been  intro- 
duced into  that  State  by  express  legislation.  To  show  this^ 
a  reference  wa»  only  necessary  to  two  authorities.  In  the 
case  of  Carpenter  v.  Bviterfield^  3  Johns.  Cas.  145,  where  the 
point  arose  upon  the  question  of  allowing  a  set-off,  it  was 
held  that  ''  the  issuing  of  the  writ  in  a  cause  is,  as  to  every 
material  purpose  xohatever^  the  commencement  of  the  action ;" 
and  in  the  case  of  Hay  den  v.  Bucklin,  9  Paige,  512,  it  was 
said,  in  substance,  that  ^^a  suit  in  equity,  as  against  the  de- 
fendant, was  considered  as  commenced  from  the  teste  of  the 
subpena,  as  in  case  of  suits  at  law  commenced  by  original 
writs." 

We  are  also  bound  to  suppose  that  our  legislators  were 
acquainted  with  the  previous  law  on  this  subject,  both  in  the 
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country  from  which  we  derive  our  common  law  and  in  this 
country.  A  very  limited  acquaintance  with  that  law  would 
show  the  infinite  importance  of  giving  parties  clear  and  pre- 
cise information  upon  such  a  subject ;  and,  particularly,  so 
important  a' step  as  the  actual  service  of  process,  if  it  had 
been  required,  to  give  the  court  jurisdiction  of  the  subject- 
matter,  and  the  plaintifl*  a  standing  in  court,  from  which  he 
might  safely  proceed,  should  have  been  made  a  matter  of 
express  direction. 

That  the  emanation  of  process — the  date  or  teste  of  the 
writ — has  been  regarded  in  England  as  the  commencement 
of  an  action,  is  clearly  shown  by  all  the  works  on  practice 
and  pleadings.  The  writ  is  said  by  Blackstone  to  be  ^^  the 
beginning  or  foundation  of  the  suit"  3  Blackstone,  272. 
In  the  United  States  it  has  been  the  general  rule,  in  those 
States  whose  practice  on  the  subject  has  been  in  analogy 
with  that  of  England,  to  regard  the  issuing  or  suing  out  the 
writ  as  the  commencement  of  action.  This  is  clearly  shown 
in  the  two  cases  before  cited  and  will  appear  from  others,  a 
collection  of  some  of  which  may  be  found  in  a  note  to  the 
first  case,  and  also  in  1  Chitty  on  Pleadings,  260,  note  4,  ed. 
1851.  The  only  exception  appears  to  be  in  the  State  of 
Connecticut,  founded  upon  an  early  case,  decided  without 
any  reason  being  assigned  {Clark  v.  HelmSy  1  Boot,  486,)  and 
afterward  followed  as  a  precedent,  which  had  settled  the 
practice  in  the  State  without  reference  to  the  practice  in 
England  or  other  States.    Jencks  v.  Phelps^  4  Conn.  149. 

I  have  preferred  to  examine  the  question,  when  an  action 
is  commenced,  as  one  of  construction ;  for  I  am  not  willing 
to  admit  that  its  determination  has  been  omitted  in  our  code. 
Considered  in  this  view,  I  have  no  hesitation  in  coming  to 
the  conclusion  that  the  filing  a  petition  and  causing  a  sum- 
mons to  issue,  is  for  all  purposes  as  to  which  a  contrary  in- 
tention is  not  expressed,  the  commencement  of  an  action. 

The  action,  in  this  case,  was  commenced  in  that  manner, 
on  the  14th  of  October,  1858.  It  is  not  claimed  that  any 
step  whatever  was  taken  in  the  circuit  court  of  the  United 
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States,  previous  to  the  16th  of  the  same  month.  Does  the 
action  of  the  circuit  court  of  the  United  States,  on  that  day, 
or  afterward,  come  within  any  of  the  exceptions  ?  If  so,  it 
must  be  pointed  out  and  clearly  shown.  It  has  only  been 
claimed  as  to  the  exception  in  section  78  of  our  code,  which 
provides  that  ^'  when  the  summons  has  been  served,  or  pub- 
lication made,  the  action  is  pending  so  as  to  charge  third 
persons  with  notice  of  its  pendency,  and  while  pending  no 
interest  can  be  acquired  by  third  persons  in  the  subject-mat- 
ter thereof." 

If  there  be  before  me  any  question  of  conflict  of  jurisdic- 
tion, it  can  only  proceed  from  circumstances  which  may  be 
explained  in  a  few  words.  The  Ohio  Life  Insurance  and 
Trust  Company,  an  insolvent  corporation,  which  has  made 
an  assignment  in  trust  for  its  creditors,  had  certain  assets, 
which  have  been  in  the  hands  of  the  assignees,  and  upon 
which  assets  the  creditors  of  the  company  have  a  claim  for 
the  payment  of  their  respective  demands.  A  collection  and 
distribution  may  be  made  by  the  assignees  appointed  by  the 
parties,  or  by  a  receiver  or  a  sCkbstituted  trustee  or  assignee, 
appointed  by  a  court  of  competent  jurisdiction.  Under  the 
laws  of  Ohio,  there  being  numerous  creditors  of  the  Trust 
Company,  any  one  creditor  may  sue  in  behalf  of  all,  and  in 
a  suit  so  brought,  the  court  would  have  jurisdiction  to  ad- 
minister the  trust  by  causing  the  assets  to  be  realized,  and 
the  claims  of  the  creditors  to  be  liquidated,  so  far  as  the 
fund  would  permit.  Now,  assuming  that  the  circuit  court 
of  the  United  States  would  have  a  like  jurisdiction  concur- 
rent with  the  State  courts,  and  that  a  foreign  creditor  might 
elect  to  sue  in  that  court,  he  could  only  do  so  in  the  same 
way,  that  is  by  suing  on  behalf  or  for  the  benefit  of  the 
other  creditors,  so  as  to  give  them  their  proper  share  of  the 
assets.  It  being  in  the  power,  then,  of  either  a  domestic 
creditor,  or  a  foreign  creditor,  to  bring  the  subject-matter 
into  court,  to  be  administered  for  the  benefit  of  all  creditors, 
the  only  question  seems  to  be  whether  this  power  to  bring 
an  action  comes  within  the  meaning  of  the  section  of  the 
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code.    The  very  atatement  of  the  proposition  demonstratefl 
that  it  does  not. 

The  exception  only  applies  in  favor  of  third  persons,  and 
upon  the  point  of  notice.  Third  persons  are  not  to  be  re- 
garded as  having  notice  of  the  pendency  of  a  snit,  so  as  to 
prevent  their  acquiring  an  interest  in  the  subject-matter,  aa 
against  the  plaintiff^'s  title,  until  the  sumnoions  has  been 
served,  or  publication  made.  The  exception  is  obviously 
limited  to  the  cases  in  which  the  plaintiff  is  asserting  a  title 
to  some  specific  property,  with  which  title  that  of  third  per- 
sons comes  in  conflict.  The  exception  can  have  no  possible 
application  with  the  case  of  a  conflict  of  jurisdiction,  but  is 
clearly  intended  to  apply  to  cases  of  a  conflict  of  title. 
There  are  here  no  third  persons  in  the  sense  of  that  section. 
There  can  be  no  question  of  notice,  or  of  the  eflect  of 
notice.  There  is  no  dispute  as  to  title.  The  plaintifi^s  in 
this  case,  and  the  plaintiffs  in  the  case  before  the  circuit 
court  in  reference  to  any  question  of  title,  stand  upon  the 
same  footing.  No  one  of  th«  creditors,  whether  suing  in 
that  court  or  in  this,  can  have  any  preference  which  the 
pendency  of  an  action  can  affect.  In  other  words,  the 
mere  right  to  bring  a  suit  in  behalf  of  other  creditors,  is 
not  an  interest  in  the  subject-matter  of  another  suit  of  a 
like  kind,  and  certainly  not  an  interest  acquired  with  refer- 
ence to  the  pendency  of  such  a  suit ;  and  yet  it  would  ap- 
pear that  only  upon  a  ground  so  unfounded,  could  a  claim, 
that  the  exception  of  the  78th  section  applies  to  this  case,  be 
sustained. 

I  feel  no  doubt,  therefore,  upon  the  general  ground  of  the 
construction  of  our  code,  that  this  action  for  the  purpose  of 
giving  the  court  jurisdiction,  was  commenced  on  the  14th  of 
October,  1858 ;  but  there  are  one  or  two  other  considerations 
to  which  it  is  proper  I  should  briefly  advert. 

I  do  not  wish  to  be  understood  as  claiming  that  jurisdic- 
tion to  decide  a  case  and  bind  the  rights  and  interests  of 
parties,  exists  until  they  have  had  opportunity  of  being 
heard,  and  for  that  purpose  have  been  served  with  process. 


r 


OCTOBER  TERM,  1858.  851 

Spinning  A  Brown  v.  Ohio  Life  Ins.  St  Trust  Co.,  and  O.  Stetson  et  al. 


There  is  a  manifest  distinction  between  the  vesting  of  power 
and  its  exercise.  The  time  a  power  is  vested  and  the  time 
a  power  is  exercised  may  be  distinguished.  The  time  at 
which  a  power  to  act  npon  a  particular  subject-matter 
began,  may  be  fixed  at  one  period — ^the  time  when  there  is 
an  exercise  of  the  power,  at  another  and  subsequent  period. 
What  may  be  required  for  the  one  purpose,  and  to  the  ex- 
clusion of  any  other  authority,  may  not  be  sufficient  for  the 
other. 

There  are  certain  steps  which  are  taken  by  courts,  and 
which  are  regarded  as  an  exercise  of  power  and  jurisdic- 
tion, which  are  not  a  final  decision  upon  the  rights  of  par- 
ties, and  have  never,  under  any  system,  been  supposed  to 
require  a  regular  service  of  process  in  the  case.  That  our 
code  does  not  require  a  service  of  process  to  authorize  the 
granting  an  injunction  or  the  appointment  of  a  receiver  has 
never  been  questioned.  It  is  clearly  shown  by  the  terms  of 
the  code.  When  does  the  power  of  a  court,  eftectually  to 
exercise  such  a  power,  begin  ?  When  is  the  power  so  vested 
that  any  action  of  the  court  can  not  be  defeated  by  the  ac- 
tion of  another  tribunal,  or,  rather,  by  parties  who  may 
choose  to  use  its  process  for  that  purpose?  Is  a  judge  who 
is  proceeding  upon  a  petition  filed  to  determine  whether  he 
will  grant  an  injunction  or  appoint  a  receiver,  to  stop  short, 
and  suspend  the  exercise  of  his  power,  upon  being  informed 
that  another  action  has  been  brought  which  afiects  the  same 
snbject-matter,  and  service  of  process  made  during  the  time 
he  has  had  the  case  under  consideration  ?.  Is  the  jurisdic- 
tion of  the  judge  to  depend  upon  the  haste  with  which  he 
may  hear  the  application,  and  render  his  decision  ? 

It  appears  in  this  case  that,  on  the  14th  of  October,  1858, 
the  petition  was  filed  and  the  summons  issued.  On  the  same 
day,  with  a  view  of  invoking  the  power  of  this  court  to  ap- 
point a  receiver,  notice  in  the  ordinary  mode  of  an  applica- 
tion to  be  made  for  that  purpose,  on  Monday,  the  18th  of 
October,  the  regular  motion  day  of  the  court,  was  served  on 
the  parties.    A  copy  of  the  petition  was  obtained  by  the 
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defendants  on  the  next  day,  and  coansel  authorized  to  ap- 
pear. On  Monday,  the  motion  is  regularly  called,  and  the 
plaintiflb  and  defendants,  being  represented  in  court,  is  ar- 
gued and  decided,  and  an  order  made  appointing  a  receiver. 
In  the  meantime,  on  Saturday,  the  16th  of  October,  other 
parties  having  an  interest  in  the  same  matter,  and  desiring 
the  appointment  of  a  receiver,  to  take  charge  of  the  same 
property,  bring  a  suit  in  the  circuit  court  of  the  United 
States,  by  issuing  process  and  obtaining  a  service  on  some 
of  the  defendants  during  that  day,  and  give  a  notice  of  an 
intention  to  apply  for  an  injunction  and  receiver,  on  Mon- 
day, the  18th  of  October.  On  that  day  the  circuit  court  of 
the  United  States,  or,  rather,  the  judges  of  that  court,  grant 
an  injunction  restraining  the  defendants  from  any  disposition 
of  the  property,  but  do  not  appoint  a  receiver,  which  order 
of  the  judges,  in  point  of  time,  to  the  extent,  perhaps,  of 
thirty  minutes,  preceded  the  order  in  this  court. 

Upon  this  statement  of  the  position  of  the  cases,  I  am 
not  willing  to  admit  that,  independent  of  the  question 
already  considered  as  to  the  atta'ching  of  jurisdiction  by 
commencing  an  action  according  to  the  55th  section  of  our 
code,  it  was  competent  either  for  the  parties,  either  by  haste 
in  obtaining  service  of  process  in  the  case  in  the  United 
States  court,  or  for  that  court,  by  its  decision  of  the  motion 
for  an  injunction,  to  interfere  with  or  prevent  the  exercise 
of  the  power  of  this  court.  I  feel  bound  to  regard  the 
power  of  this  court  to  proceed  with  a  motion  brought  before 
it,  as  not  dependent  on  the  state  of  the  case  at  the  time  the 
decision  is  rendered. 

The  true  test  on  the  subject  is  the  beginning  of  the  in- 
quiry, not  its  termination.  Nor  can  I  admit  that  parties 
who  are  proceeding  in  the  ordinary  and  regular  mode,  after 
a  petition  has  been  filed  and  a  summons  issued,  to  obtain 
the  action  of  the  court  upon  a  motion  for  the  appointment 
of  a  receiver,  are  to  be  defeated  in  their  object  by  the  acta 
of  other  persons,  subsequently  taken  in  another  tribunal. 
The  only  mode  in  which  such  acts  could  possibly  be  made 
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effectual,  would  be  by  an  actual  possession  of  the  subject- 
matter.  There  is  certainly  no  principle  of  comity  which 
requires  the  parties  and  the  court  first  beginning  the  inquiry  * 
in  the  ordinary  mode  to  give  way.  An  inquiry  thus  com- 
menced in  this  court,  can  not,  in  my  humble  judgment,  be 
stayed  by  any  proceeding  in  the  circuit  court  of  the  United 
States.  Certainly,  an  injunction,  which  only  affects  the 
parties  personally,  can  not  have  such  an  effect.  The  courts 
of  the  United  States  can  not  issue  *'an  injunction  to  stay 
proceedings  in  any  court  of  a  State."  Taylor  v.  Carrylj  20 
How.  683,  697. 

It  is  only  upon  the  principle,  with  a  statement  of  which  I 
began,  that  it  would  be  the  duty  of  this  court  to  stay  its 
proceeding  in  this  case.  We  must  be  satisfied  that  an  ac* 
lion  was  first  commenced,  that  jurisdiction  first  attached  in 
the  circuit  court  of  the  United  States.  We  have  the  right 
to  know  and  feel  competent  to  decide,  when  an  action  was 
commenced  in  this  court,  so  as  to  give  it  jurisdiction.  It  is 
a  matter,  we  think,  which  must  be  governed  by  the  laws  of 
Ohio.  Upon  a  construction  of  the  law,  we  think  the  juris- 
diction of  this  court  attached  on  the  14th  of  October,  1868,. 
and  we  are  freed  from  any  necessity  of  deciding  when  andl 
how  the  circuit  court  of  the  United  States  obtained  juris- 
diction, as  none  is  claimed  before  that  day. 

In  conclusion,  using  the  language  of  another  upon  a  sim^i- 
lar  occasion,  while  the  maxim,  that  he  is  a  good  judge  whO' 
enlarges  the  jurisdiction  of  his  court,  is  one  to  which  it  is 
not  safe  to  subscribe,  yet  it  may  be  said,  that  it  is  "  the  duty 
of  all  courts  to  guard  against  any  encroachments  upon  their 
rights."    HarUhome  v.  SUghl^  3  Johns.  661.    And  in  the- 
language  of  the  supreme  court  of  the  United  States,  Hyde 
y.  Siom^  20  Howard,  176,  it  may  be  added,  the  courts  of 
Ohio,  no  less  than  the  courts  of  the  United  States,  ^^are 
bound  to  proceed  to  judgment  in  every  case  to  which  their 
jaiisdiction  extends.    They  can  not  abdicate  their  author- 
ity or  daty  in  any  case  in  favor  of  another  jurisdiction.'' 

28 
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The  objection  taken  to  the  jurisdiction  of  the  court  will 
be  overruled. 


In  mattbr  op  Contempt. 
Special  Term. — On  motion  for  rule  to  show  cause  etc. 

r  

against  James  P.  Kilbreth,  receiver,  appointed  by  the 
United  States  circuit  court  and  ITathaniel  C.  McLean, 
his  attorney. 

At  the  November  term,  A.  D.  1868,  the  court  made  an 
order,  to- wit : 

"The  sheriff  of  Hamilton  county,  Richard  Mathers,  Esq., 
who  has  heretofore  been  appointed  by  this  court,  receiver  of 
the  assets  and  property  of  the  Ohio  Life  Insurance  and  Trust 
Company,  aforesaid,  and  has  now  the  possession  and  cus- 
tody thereof,  under  his  appointment,  now  comes  into  court 
and  makes  his  report  in  writing,  by  which  it  appears  that, 
on  Saturday,  October  80th,  last,  James  P.  Eilbreth,  claim- 
ing to  have  been  appointed  receiver  of  said  company,  under 
the  authority  of  the  circuit  court  of  the  United  States,  in 
the  7th  circuit  and  southern  district  of  Ohio,  demanded  of 
said  Mathers  the  custody  and  control  of  said  assets  and 
property,  which  he  said  Mathers  then  and  there  refused  to 
deliver  to  him ;  and  afterward,  to-wit,  on  the  first  day  of 
Kovember,  inst.,   the  said  Kilbreth,  through    the  instru- 
mentality and  by  the  assistance  of  Nathaniel  C.  McLean, 
well  knowing  of  the  appointment  of  said  Mathers  by  this 
court,  and  his  right  to  act  as  receiver  in  this  cause,  have 
caused  to  be  issued  from  said  circuit  court  of  the  United 
States  aforesaid,  and  served  upon  said  Mathers,  a  rale  to 
show  cause  why  he  should  not  be  attached  for  a  contempt 
of  said  court,  for  not  delivering  up  said  assets  and  property 
aforesaid  to  said  Eilbreth ;  all  which  is  a  direct  interference 
with,  and  an  attempt  to  control  the  conduct  of  an  officer  of 
this  court.    It  is  now  here  ordered  that  a  rule  to  show  cause 
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issue  to  said  James  P.  Eilbreth  and  Nathaniel  C.  McLean, 
requiring  them  to  appear  before  this  court,  sitting  in  special 
term,  on  Saturday,  the  sixth  day  of  November,  inst.,  at  ten 
o'clock,  A.  M.,  and  show  cause  why  they  should  not  sever- 
ally be  attached  for  a  contempt  for  interfering  with  said 
Mathers  in  the  discharge  of  his  duties  as  receiver,  aforesaid." 
And  the  court  made  a  further  order,  to- wit: 
'^  The  court  orders  that  the  charges  against  said  defend- 
ants, upon  which  said  rule  is  predicated,  be  stated  in  writing, 
and  that  W.  B.  Caldwell,  Esq.,  and  Q^orge  Hoadly,  Esq., 
counselors  of  this  court,  be  appointed  to  prepare  the  said 
charges,  and  when  the  same  are  prepared,  that  a  copy  be  for- 
warded to  said  defendants." 

Thereupon  the  following  charges  and  specifications  were 
prepared  and  filed,  to-wit : 

CHARGBS   AND   SPBCIPICATIONB   AGAINST   N.   0.   M'lBAN. 

Nathaniel  C.  McLean,  Esq.,  is  charged  with  having  com- 
mitted contempts  of  this  court,  as  follows : 

Charge  1. — By  misbehavior  as  an  oflicer  of  this  court. 

Spedfication — ^In  that,  being  an  attorney  of  this  court,  and 
well  knowing  that  Richard  Mathers  was  a  receiver  of  this 
court,  appointed  in  this  cause,  and  as  such,  by  order  of  this 
court,  had  taken  actual  possession  of  certain  assets  and 
property  lately  owned  by  the  Ohio  Life  Insurance  and  Trust 
Company,  and  that  the  same  were,  on  the  80th  day  of  Oc- 
tober, 1858,  in  his  custody  as  such  receiver,  and  that,  in  dis- 
charge of  his  duty  as  such  receiver,  said  Mathers  had  on 
that  day  refused  to  deliver  the  same  to  one  James  P.  Kil- 
breth,  who  then  made  demand  of  the  possession  thereof 
from  him,  said  Eilbreth  claiwng  to  have  been  before  then 
appointed  a  receiver  of  the  same  by  the  circuit  court  of  the 
United  States,  for  the  seventh  circuit  and  southern  district 
of  Ohio,  in  the  cause  of  James  C.  (7.  Bell  et  ai.  v.  The 
Ohio  Life  Ins.  and  Trust  Co.  et  al.j  in  said  court,  pend- 
ing, he  said  McLean  well  knowing  that  said  Mathers  had 
been  duly  appointed  as  receiver  aforesaid,  and  was  then 
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acting  as  such,  did,  on  the  first  day  of  Ifovember,  1868, 
move  the  said  circuit  court  that  a  rule  issue  in  said  cause 
against  said  Mathers,  to  show  cause  why  he  should  not  be 
attached  for  contempt,  because  of  such  refusal  to  deliver 
said  assets  and  property  to  said  Kilbreth,  and  on  the  second 
day  of  Kovember,  1868,  did  procure  such  rule  to  issue  from 
said  circuit  court,  and  is  now  prosecuting  said  Mathers  for  a 
contempt  of  said  circuit  court,  in  so  refusing  to  deliver  said 
assets  and  property  to  said  Kilbreth. 

Charge  2. — By  resistance  to  the  orders  of  this  court  in 
this  cause. 

Specification. — In  that,  well  knowing  that  Richard  Math- 
ers had  been  appointed  in  this  cause  receiver  of  certain 
assets  and  property,  lately  owned  by  the  Ohio  Life  Insurance 
and  Trust  Company,  and  that  an  order  had  been  entered  in 
this  cause,  directing  him  to  take  charge  of  the  same,  and 
hold  them  subject  to  the  order  of  this  court,  and  that,  in 
obedience  to  the  said  order,  he,  said  Mathers,  had  taken 
possession  of  said  assets  and  property,  and  was  then  in  peace- 
able possession  thereof,  he,  said  McLean,  did,  in  disregard  of 
and  resistance  to  such  order,  and  for  the  purpose  of  destroy- 
ing its  effect,  and  preventing  said  Mathers  from  holding  the 
same  in  obedience  to  said  order,  in  a  certain  cause  pending 
in  the  circuit  court  of  the  United  States,  for  the  seventh 
circuit  and  southern  district  of  Ohio,  wherein  James  C.  0. 
Bell  and  others  were  complainants,  and  the  Ohio  Life  Insur- 
ance and  Trust  Company  and  others  were  defendants,  one 
James  P.  Kilbreth,  claiming  to  have  been  appointed  a  re- 
ceiver of  the  same  in  said  cause,  and  having  demanded  of 
said  Mathers  that  he  deliver  up  possession  thereof  to  said 
Kilbreth,  and  said  Mathers  having  refused,  did  move  said 
circuit  court,  on  November  1, 1868,  that  a  rule  issue  against 
said  Mathers  that  he  show  cause  why  he  should  not  be  at- 
tached for  contempt  in  refusing  to  deliver  the*  possession  of 
the  same  to  said  Kilbreth;  and,  on  November  2d,  1858, 
did  procure  the  issuing  and  service  of  said  rule,  and  is  now 
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prosecuting  eaid  Mathers  in  said  circuit  court,  as  for  a  con- 
tempt of  that  court  in  such  refusal, 

OHABaS  AND  SPBGIVICATIONS  AGAINST  J.  P.  KILBBflTH. 

James  P.  Kilhreth  is  charged  with  a  contempt  of  this 
court,  as  follows,  to- wit : 

Charge. — Resistance  to  the  orders  of  this  court  in  this 
cause. 

Specification. — ^In  that,  well  knowing  that  Richard  Mathers 
had  been  appointed  by  this  court  a  receiver  of  certain  assets 
and  property  lately  owned  by  the  Ohio  Life  Insurance  and 
Trust  Company,  in  this  cause,  and  that  an  order  had  been 
entered  directing  him  to  hold  the  same,  subject  to  the  order 
of  this  court,  and  that,  as  such  receiver,  he  was  in  posses- 
mon  of  said  assets  and  property,  under  said  order,  he  did,  on 
the  30th  day  of  October,  1858,  for  the  purpose  of  resisting 
the  carrying  out  of  said  order  and  destroying  its  effect,  de- 
mand possession  of  the  said  assets  and  property  from  said 
Mathers,  and  did  then  endeavor  to  procure  said  Mathers,  in 
disregard  of  said  order,  to  deliver  the  same  to  him. 

ANSWER  09  N.  C.  m'lBAN. 

N.  C.  M'Lean  respectfully  represents,  in  the  matter  where- 
in he  is  charged  with  having  committed  contempt  of  this 
court:  1.  *'By  misbehavior  as. an  officer  of  this  court;"  2. 
^*By  resistance  to  the  orders  of  this  court  in  this  cause;" 
that  said  charges  are  wholly  without  foundation,  and  are 
unsustained  by  the  specifications  set  forth  under  each  charge ; 
and,  were  not  the  charges  of  so  serious  a  nature,  he  would 
content  himself  with  this  simple  denial;  but  as,  although 
they  are  entirely  unsustained  by  the  specifications,  yet,  as 
they  are  aimed  at  his  professional  standing,  which  he  most 
highly  values,  he  deems  it  but  simple  justice  to  himself  that 
the  court  should  be  fully  advised  in  the  premises,  in  order 
that  the  said  charges  may  be  treated  with  the  reprehension 
they  deserve. 

Respondent  admits  that  he  is  an  attorney  of  this  court, 
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and,  under  the  Iftws,  amenable  for  his  professional  conduct 
in  any  matter  wherein  he  acts  as  an  attorney  of  this  court. 
He  further  admits  that  he  has  seen  a  certified  copy  of  an 
order  appointing  the  sheriff  of  Hamilton  county  receiver  in 
this  cause,  and  that  he  has  been  informed,  and  believes  that 
the  assets  of  the  Ohio  Life  Insurance  and  Trust  Company, 
remaining  in  theic  late  banking  house,  had  been  taken  pos- 
session of  under  said  order,  prior  to  the  80th  day  of  October, 
1858,  and  he  further  admits  that  he  knew,  from  the  report 
of  James  P.  Kilbreth,  receiver,  appointed  by  the  circuit 
court  of  the  United  States  for  the  southern  district  of  Ohio, 
in  the  case  of  James  G.  C.  Bell  et  cd.  v.  The  Ohio  Life  Ins.  and 
Trust  Co.  et  al.,  pending  in  that  court;  that  on  the  30th  day 
of  October,  1858,  he  had  demanded  of  Richard  Mathers  the 
assets  in  his  possession  belonging  to  the  Ohio  Life  Insurance 
and  Trust  Company,  and  that  the  said  Mathers  refused  to 
deliver  to  him  the  said  assets ;  and  this  respondent  further 
admits  that  he  did  make  a  motion  to  the  circuit  court  of  the 
United  States  for  the  southern  district  of  Ohio,  that  a  rule 
issue  against  the  said  Richard  Mathers  and  others,  to  show 
cause  why  they  should  not  be  attached  for  contempt  in  dis- 
obeying the  orders  of  said  court  before  that  time  made,  in 
regard  to  the  assets. of  the  said  Ohio  Life  Insurance  and 
Trust  Company,  and  that  thereupon  such  rule  was  issued. 

Your  respondent,  in  admitting  the  knowledge  of  the  facts, 
and  of  his  action  in  the  premises,  expressly  denies  that  he 
acquired  any  of  such  knowledge,  or  took  such  action  in  his 
professional  capacity  as  an  attorney  of  the  superior  court  ot 
Cincinnati,  and  would  now  respectfully  show  to  the  court  in 
what  manner  and  by  what  authority  he  has  acted  in  the 
premises,  in  order  that  it  may  clearly  appear  how  groundless 
are  the  charges  made  againet  him. 

Your  respondent  represents  that,  by  regular  license,  he  is 
a  practicing  attorney  and  counselor  in  the  circuit  court  of 
the  United  States  for  the  southern  district  of  Ohio,  and 
he  herewith  presents  the  evidence  thereof,  in  the  certified 
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copy  from  the  records  of  said  court,  marked  exhibit  "A;"* 
and  that  in  his  professional  capacity,  together  with  Henry 
Stanbery,  he  was  retained  by  the  firm  of  Bell  &  Grant,  of 
London,  and  by  them  instructed  to  prosecute  a  claim  which 
was  then  in  judgment,  in  their  favor  against  the  Ohio  Life 
Insurance  and  Tf  ust  Company.  Under  their  instructions  a 
bill  was  filed  on  the  chancery  side  of  the  circuit  court  of  the 
United  States  for  the  southern  district  of  Ohio,  wherein  Jas. 
0.  C.  Bell  et  al.  are  complainants,  and  the  Ohio  Life  Insur- 
ance and  Trust  Company  et  al.  are  defendants,  which  bill 
was  signed  as  counsel  by  Henry  Stanbery  and  this  respond*^ 
ent,a  copy  whereof  is  hereto  attached,  marked  exhibit  "B." 

Your  respondent  further  shows  that  one  of  the  prayers  of 
said  bill  was  for  the  appointment  of  a  receiver  to  take  the 
possession  of  the  assets  of  the  said  defendants,  the  Ohio  Life 
Insurance  and  Trust  Company,  and  the  granting  a  prelim- 
inary injunction,  and  that  after  service  of  process  of  sub- 
pena,  and  notice  of  application  therefor  (the  evidence  of 
both  of  which  facts  is  hereto  attached,  marked  exhibit  ^'  C") 
the  judges  of  the  said  circuit  court  of  the  United  States, 
after  a  hearing,  made  an  order  granting  an .  injunction  re- 
straining the  defendants  in  said  cause  from,  in  any  manner, 
disposing  of  said  assets,  and  ordering  them  to  retain  the  pos- 
session thereof  until  the  further  order  of  the  court ;  and 
your  respondent  represents  that,  at  the  date  of  said  order, 
the  said  assets  of  the  said  Ohio  Life  Insurance  and  Trust 
Company  were  in  the  possession  and  under  the  control  of 
the  defendants  so  ordered  to  retain  them  in  possession.  A 
copy  of  said  order  is  hereto  attached,  marked  exhibit  "  D." 

And  your  respondent  further  represents  that  the  said  order 
made  was  prior  to  the  order  of  this  court  appointing  a  re- 
ceiver, and  that  the  said  circuit  court,  prior  to  the  motion 
for  the  rale  against  said  Mathers,  hereinafter  stated,  had, 
after  full  hearing,  decided  that,  by  means  of  said  order,  they 
had  acquired  exclusive  jurisdiction  over  said  assets,  and  this 

*The  exhibits  are  omitted  from  this  report,  as  they  are  not  necepsary  to 
a  full  understanding  of  the  case. — Bep. 
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respondent  alleges  and  fully  believes  that  said  jurisdictioB 
was  80  vested  in  said  circuit  court 

Your  respondent  further  shows  that,  subsequently,  and 
after  full  argument  and  due  deliberation,  the  said  circuit 
court  of  the  United  States,  on  the  —  day  of  October,  1858, 
made  another  order  in  said  cause,  wherein  they  appointed 
James  P.  Kilbreth  receiver,  and  commanded  the  defendants 
and  all  other  persons  to  deliver  to  the  said  Kilbreth,  re- 
ceiver, any  and  all  assets  of  the  said  Ohio  Life  Insurance 
and  Trust  Company  in  their  possession,  a  copy  of  which  is 
hereto  attached,  marked  exhibit  ^'  E." 

Your;  respondent  further  shows  that  the  said  Kilbreth 
qualified  as  receiver  under  the  order  of  said  court,  as  appears 
by  a  certified  copy  from  the  records  of  said  court,  marked 
exhibit "  P." 

Your  respondent  further  shows  that  the  said  receiver, 
Eilbreth,  in  the  performance  of  his  duty,  and  under  the 
orders  of  said  court,  endeavored  to  get  the  possession  of  said 
assets,  and  made  a  demand  therefor,  among  others,  on  Rich- 
ard Mathers,  exhibiting  to  him  his,  the  said  Kilbreth's, 
authority  as  receiver  from  the  said  circuit  court  of  the  United 
States ;  but  the  said  Richard  Mathers,  refusing  to  obey  the 
order  of  the  said  court,  then  exibited  to  him,  declined  to  de- 
liver to  the  said  receiver,  Eilbreth,  the  assets  of  the  said 
Ohio  Life  Insurance  and  Trust  Company,  in  his  possession, 
all  of  which  appears  from  a  certified  copy  of  said  receiver's 
report,  hereto  attached,  marked  exhibit ''  G.'^ 

Your  respondent  further  shows  that,  upon  the  coming  in 
of  the  report  of  the  said  receiver,  he,  in  his  professional 
capacity  as  counsel  for  the  complainants  hi  the  said  cause  of 
James  C.  C.  BeU  et  al.  v.  The  Ohio  Life  Ins.  and  Trust  Co.  et  at, 
in  the  said  circuit  court,  after,  in  open  court,  reading  the 
said  report,  without  comment,  moved  the  court  to  issue  a 
rule  against  the  various  parties  named  in  said  report,  to 
show  cause  why  they  should  not  be  attached  for  contempt, 
in  disobeying  the  orders  of  that  court  in  regard  to  the  assets 
of  the  said  Ohio  Life  Insurance  and  Trust  Company ;  and 
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thereopoD,  the  court  took  the  said  motion  under  considera- 
tion, and  the  next  day  granted  the  same,  and  ordered  this 
respondent  to  draw  up  the  entry  for  recofd;  and  thereupon, 
in  obedience  to  the  order  of  said  courts  this  respondent  did 
draw  up  an  entry,  and  submitted  the  same  for  the  considera- 
tion of  the  court,  which  said  entry,  after  examination,  was 
approved  by  the  court,  and  the  clerk  thereof  ordered  to 
record  the  same,  a  certified  copy  whereof  is  hereto  attached, 
marked  exhibit  ''  H." 

Respondent  further  shows  that,  under  the  order  aforesaid, 
a  rule  issued  against  Richard  Mathers  and  others  to  show 
cause  why  they  should  not  be  attached  for  contempt,  in  dis- 
obeying the  orders  of  the  said  circuit  court,  which  rule  is 
now  pending  for  argument  before  said  court,  and  this 
respondent  has  been  professionally  engaged,  as  aforesaid,  in 
pressing  said  rule,  and  he  now  respectfully  avows  his  inten- 
tion to  continue  to  press  said  rule,  according  to  tl^e  best  of 
his  ability. 

This  respondent  would  now  respectfully  represent  to  the 
court  that,  in  all  these  proceedings,  he  has  done  nothing 
meriting  the  censure  of  this  court,  either  as  an  officer  thereof 
or  as  a  private  individual,  but  that  in  all  the  matters  and 
things,  hereinbefore  set  forth,  he  has  acted  in  his  professional 
capacity  as  an  attorney  and  officer  of  the  circuit  court  of  the 
United  States,  for  the  southern  district  of  Ohio,  and  is  an- 
swerable alone  to  that  court  in  such  capacity  for  the  correct- 
ness of  his  conduct,  and  he  respectfully  denies  the  power  of 
this  court  to  regulate  or  control  his  professional  conduct  in 
said  court;  and  that  while  he  has  always  heretofore  been 
ready  to  submit  with  cheerfulness  to  the  order  of  this  court 
in  regard  to  his  professional  conduct  here,  and  will  always 
continue  so  to  do,  so  long  as  he  remains  professionally  con- 
nected with  the  court,  he  yet  feels  it  to  be  his  imperative 
duty,  with  equal  readiness,  respectfully  to  resist  any  attempt 
to  control  his  professional  conduct  in  another  jurisdiction. 

This  respondent  further  represents  that  all  that  he  has 
done  in  the  premises  has  been  in  the  conscientious  perform- 


862        SUPERIOR  COURT  OP  CINCINNATL 

spinning  &  Brown  v.  O.  L.  I.  &  T.  Co. — In  matter  of  Contempt. 


ance  of  his  duty  as  an  attorney  in  the  circuit  court  of  the 
United  States,  and  without  any  intention  to  commit  a  con- 
tempt of  this  court*,  or  of  its  orders,  or  process,  and  he,  there- 
fore, prays  that  the  rule  against  him  may  be  discharged. 

N.  C.  M'Lban. 

ANSWER  OF  J.   P.   KILBRETH. 

James  P.  Kilbreth,  who  has  been  served  with  a  rule,  in 
the  above  entitled  case,  to  show  cause  why  he  should  not 
be  "  attached  for  the  contempt  of  court,  for  interfering  with 
Richard  Mathers,  an  officer  of  this  court,  in  the  discharge  of 
his  duties  as  receiver  in  the  above  stated  action,"  hereby 
reserving  and  saving  to  himself  all  objections  to  the  jurisdic- 
tion of  this  court  to  proceed  against  him,  herein,  and  also  to 
the  want  of  any  legal  or  proper  charges  filed  against  him 
herein,  and  to  the  manifest  defect  and  generality  of  the 
charges  that  have  been  filed  against  him — for  answer  to  the 
said  charges  and  specifications,  so  filed  herein  against  him, 
says :  That  he,  this  respondent,  the  said  James  P.  Kilbreth, 
has  not  resisted  the  order,  nor  any  order  of  this  honorable 
court,  made  in  the  above  entitled  cause,  nor  has  this  respon- 
dent resisted  any  order  whatever  of  this  honorable  court,  and 
so  this  respondent  says  he  is  not  guilty  of  resistance  to  the 
orders  of  this  court  in  this,  the  above  entitled  cause. 

In  answer  to  the  specification  of  the  above  general  charge 
of  "  resistance,"  this  respondent  says :  That  by  an  order  of 
the  circuit  court  of  the  United  States  of  America,  for  the 
seventh  circuit  and  southern  district  of  Ohio,  made  on  the 
28th  day  of  October,  1858,  in  the  case  of  James  C.  C  BeU 
et  al,  V.  The  Ohio  Life  Insurance  and  Trust  Co.  and  others ^ 
then  pending  in  the  said  circuit  court,  he,  this  respondent^ 
was  appointed  a  receiver  to  take  the  possession  of  all  and 
singular  the  assets  of  the  said  Ohio  Life  Insurance  and  Trust 
Company,  and  the  property  of  said  company,  both  real  and 
personal,  by  whatsoever  name  the  same  may  be  known  and, 
wheresoever  situated,  including  all  moneys,  rights,  chosea 
in  action,  evidences  of  debt,  all  books,  papers  and  accounts ; 
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and  by  the  said  order  the  said  receiver  was  required,  before 
entering  upon  the  duties,  to  take  an  oath  and  give  a  bond 
as  in  said  order  set  forth,  a  copy  of  which  said  order  is  hereto 
attached  and  made  a  part  thereof;  that  he,  this  respondent, 
did  take  the  said  oath  and  give  the  said  bond,  as  required 
by  the  said  order  of  the  said  circuit  court.  That,  afterward, 
on  the  thirtieth  (80th)  day  of  October,  A.  D.  1858,  in  open 
daylight,  in  the  8heriil''8  office  wherein  were  present,  at  the 
time,  several  of  the  deputies  of  said  Mathers,  the  sherifi*  and 
said  receiver,  he,  this  respondent,  without  violence,  without 
using  threats  of  any  kind,  simply  demanded  of  him,  the 
said  Mathers,  after  having  first  exhibited  to  the  said  Mathers 
a  copy  of  the  said  order  of  said  circuit  court,  the  assets  of 
said  Ohio  Life  Insurance  and  Trust  Company,  then  in  his, 
said  Mathers,  hands — and  to  such  demand  the  said  Richard 
Mathers  replied  as  follows : 

"  I  hold  assets  of  the  Trust  Company  in  ray  hands  as  re- 
ceiver, under  an  order  of  the  superior  court  of  Cincinnati, 
and  do  not  feel  willing  to  give  them  up." 

That  this  respondent  in  like  manner  made  demand  upon 
divers  other  persons,  whom  he,  this  respondent,  believed  to 
have  had  any  of  the  said  assets  in  their  hands,  and  then,  on 
the  first  day  of  November,  A.  D.  1858,  the  respondent  made 
a  written  report  of  all  of  the  demands  aforesaid,  and  the 
answers  given  thereto,  (including  the  said  demand  upon  the 
said  Mathers,  and  his  answer  thereto,)  to  the  said  circuit 
court,  and  did  nothing  further  therein. 

Neither  did  he,  this  respondent,  through  the  instrumen- 
tality and  by  the  assistance  of  said  Nathaniel  C.  McLean, 
nor  by  any  person  or  persons,  or  in  any  other  manner,  cause 
to  be  issued  from  the  said  circuit  court,  and  served,  a  rule 
upon  said  Mathers,  as  is  charged  in  the  amendment  to  the 
said  specification,  but  all  he,  the  respondent,  did  in  the 
premises,  was  to  make  the  said  true,  and  within  report  of 
what  be  had  done  in  the  discharge  of  his  duties  as  such 
receiver. 

And  this  respondent  says  it  is  not  true  that  he,  in  any 
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manneri  resisted  the  said  Mathers,  in  the  dischaige  of  his, 
the  said  Mathers,  daties  and  office  of,  and  as  said  receiver* 
Kor  did  he,  this  respondent,  endeavor  to  procure  the  said 
Mathers  to  disregard  the  order  of  this  honorable  conrt,  but 
all  that  he,  this  respondent,  did  to  said  Mathers,  was  to  make 
the  said  demand  of  the  said  assets,  as  aforesaid.  Nor  did 
be  seek  to  terrify  the  said  Mathers  by  said  demand,  nor  was 
it  made  in  such  manner  as  would  terrify  the  said  Mathers, 
or  any  other  man ;  nor,  in  fact,  was  the  said  Mathers,  by 
such  demand,  as  this  respondent  believes,  terrified,  nor  in 
any  other  manner  prevented  from,  or  resisted  in  carrying 
into  effect  any  orders  of  this  honorable  court.  Nor  had  he, 
this  respondent,  in  making  such  demand,  purpose  or  design, 
to  resist  or  interfere  with  said  Mathers,  in  carrying  out  or 
obeying  any  order  of  this  honorable  court. 

And  this  respondent  respectfully  submits  that,  even  if  he, 
the  said  respondent,  had  any  such  purpose,  which  he  denies, 
since  he,  the  said  Mathers  was  not  resisted  or  interfered  with 
as  aforesaid,  by  such  demand,  he,  this  respondent,  can  not 
be  punished  by  this  honorable  court  for  having,  or  entertain- 
ing a  mere  purpose  or  intention,  which  he  did  not  carry  into 
effect ;  and  he,  the  said  respondent,  says  that  he  has  not  in 
anything  he  has  done^  had  any  iutent  to  treat  with  disre- 
spect or  contempt  this  honorable  court,  or  any  order  made 
by  it — ^but  his  only  intent  and  design  has  been  to  discbarge 
his  duties  as  said  receiver.  Jas.  P.  Kilbebth. 

Henry  Stanhery,  for  N.  C.  McLean. 

HaineSy  Todd  ^  Lytlej  for  J.  P.  Eilbreth. 

Storer,  J.  A  rule  having  issued  against  the  defendants 
to  show  cause,  why  they  should  not  be  attached  for  diso- 
beying an  order  of  this  court,  and  interfering  with  its  officer, 
acting  in  the  legal  exercise  of  his  duty,  they  have  appeared 
and  answered  the  charge  which  was  specifically  stated,  as 
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reqaired  bj  law,  on  the  retarn  of  the  rale;  and  have  been 
faliy  heard  by  their  counsel. 

The  determination  of  the  qaestions  involved,  mnet  depend 
upon  the  facts  disclosed  by  the  rule,  and  they  are  briefly 
these: 

On  the  14th  day  of  October  last,  Spinning  and  Brown, 
who  are  creditors  of  the  Ohio  Life  Insurance  and  Trust 
Company,  filed  their  petition  in  this  court,  making  the  com- 
pany, with  their  assignees,  defendants.  Bubpenas  were  im- 
mediately issued,  returnable  on  the  25th  of  the  same  month, 
and  served  upon  the  defendants  on  the  21st.  On  the  18th 
the  following  order  was  entered :  "  And  now  the  plaintiffe 
come,  and  move  the  court  to  appoint  a  receiver  in  this  cause, 
and  having  given  to  the  defendants  written  notice  that  this 
motion  would  be  made,  and  the  defendants  interposing  no 
objections  to  the  ooart  making  the  appointment,  but  reserv- 
ing the  right  to  controvert  the  allegations  in  the  petition 
which  impeach  their  integrity,  the  court,  for  the  purpose  of 
preserving  the  property  in  the  hands  of  the  defendants,  now 
appoint  the  sherifl*  of  Hamilton  connty  receiver,  and  direct 
him  to  take*  charge  of  said  property,  and  hold  the  same  sub- 
ject to  the  order  of  this  court,  until  this  court  shall  be  ad- 
vised whom  to  appoint.'' 

Under  this  appointment,  the  receiver  took  actual  possession 
of  ^he  assets  of  the  company,  then  under  the  control  of  the 
trustees,  who  surrendered  the  same  to  him,  and  immediately 
reported  the  fact  to  this  court,  with  a  schedule  of  all  the 
property  in  his  hands. 

While  this  property  was  thus  in  his  custody,  the  defendant 
Ejlbreth,  who,  it  is  admitted,  was  advised  of  the  order  of 
this  court,  appointing  the  sheriff  our  receiver,  demanded  of 
him  the  property  sequestrated,  under  a  claim  that  he  had 
received  a  similar  appointment  from  the  circuit  court  of  the 
ITnited  States  for  the  seventh  circuit  and  southern  district  of 
Ohio,  in  a  suit  pending  in  that  forum  against  the  Ohio  Life 
Insurance  and  Trust  Company,  and  others,  wherein  Bell  & 
Grant  are  plaintiffs.    The  demand  was  not  complied  with  by 
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the  receiver  of  this  court,  who  informed  Kilbreth  he  was 
acting  as  our  officer,  and  should  be  governed  by  our  decree. 

After  this  demand  and  refusal,  Kilbreth  reported  the 
same  to  the  United  States  court,  and  on  the  2nd  day  of  No- 
vember last,  the  defendant  McLean,  who  is  also  an  attorney 
of  this  court,  as  well  as  of  the  circuit  court,  moved  the  latter 
tribunal  that  a  rule  should  be  issued  against  the  receiver  of 
this  court  to  show  cause,  why  he  should  not  be  attached  for  a 
contempt,  for  not  delivering  to  Kilbreth  the  property  in  his 
hands.  At  the  time  this  motion  was  made  by  McLean  he 
well  knew  that  this  court  had  appointed  their  receiver,  and 
he  was  then  retaining  the  custody  of  the  property  as  our 
officer. 

A  rule  was  accordingly  issued,  and  the  receiver  of  this 
court  has  been,  very  summarily,  brought  before  another  tri- 
bunal, where,  it  is  claimed,  he  is  subject  to  whatever  order 
may  there  be  entered. 

It  will  be  readily  perceived,  that  a  State  court  and  the 
highest  judicial  power  in  the  CTnion  are  in  direct  conflict. 
The  integrity  of  this  forum,  as  a  part  of  the  sovereignty  of 
Ohio,  the  validity  of  their  decisions,  their  right  to  adjudicate 
matters  submitted  by  litigants,  their  authority  to  issue  pro- 
cess for  the  protection  of  their  officers  in  the  performance 
of  their  duties,  are  directly  involved.  We  feel,  we  trust, 
the  importance  of  the  questions  before  us,  and  while  we 
yield  to  none  in  our  veneration  for  that  court  which  has 
so  long,  and  so  ably  illustrated  the  judicial  character,  we, 
nevertheless,  must  be  permitted  to  vindicate  within  our  own 
peculiar  jurisdiction  what  we  understand  to  be  our  appro- 
priate functions.  On  this  ground  we  are  alike,  independent 
of  the  courts  of  the  United  States,  as  they  are  of  the  State 
tribunals.  Neither  can  claim  superiority,  nor  infer  even 
infallibility. 

If,  as  was  said  by  the  eminent  judge,  in  the  Rosetta  case, 
6  McLean,  362 :  '^it  has  been  considered  as  no  degradation 
by  the  supreme  court  to  follow  the  established  construction 
of  the  local  laws,  by  the  courts  of  the  States,"  we  think  it 
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can  not  be  regarded  as  an  assamption  of  power  in  a  State 
court,  if  they  claim  to  expound  their  code  of  practice,  and 
determine  its  proper  construction. 

The  defendants  claim  the  rule  should  be  discharged : 

First,  Because  this  court  has  no  power,  under  the  statute, 
to  punish  contempts  like  this  in  a  summary  way. 

Secondly,  Because  the  acts  charged  do  not  constitute  what 
the  law  denominates  a  contempt. 

Thirdly,  That  the  circuit  court  had  first  obtained  juris- 
diction over  the  case,  and  appointed  Kilbreth  their  receiver; 
that  they  bad  allowed  an  injunction  to  restrain  the  assignees 
of  the  Ohio  Life  Insurance  and  Trust  Company  from  trans- 
ferring the  property  now  in  the  possession  of  our  receiver, 
before  he  was  appointed. 

It  is  admitted  the  petition  was  filed  in  the  circuit  court  on 
the  16th  October.  Process  was  issued  thereon  returnable  to 
the  1st  December  following,  which  was  served  on  the  same 
day.  On  the  18th  October,  that  court  entered  the  following 
order : 

^^Bell  f  Grant  v.  Ohio  Life  Insurance  and  TVust  Company, — 
On  the  motion  of  plaintiff  the  court  do  order  that  an  injunc- 
tion issue  to  said  trustees  and  said  assignees,  ordering  and 
directing  them  to  stay  further  proceedings  with  respect  to 
the  assets  of  said  corporation,  and  to  hold  the  same  subject 
to  the  further  order  of  this  court,  and  the  application  for 
receiver  is  continued  until  next  Saturday." 

On  the  28th  October,  the  defendant,  Kilbreth,  was  ap- 
pointed receiver. 

On  the  fiirst  point,  we  have  no  doubt  of  our  authority  under 
the  first  section  of  the  act  of  Feb.  24, 1834,  Swan.  188,  to 
punish  in  a  summary  manner  any  ^'  disobedience  or  resistance 
to  any  lawful  writ,  process,  order,  rule,  decree,  or  command'^ 
which  may  have  been  made,  and  entered  upon  our  journal. 
The  language  of  the  statute  is  clear  and  unequivocal,  and  if 
no  such  power  had  been  conferred  expressly,  we  should  hold, 
it  was  nevertheless  inherent  in  this  court  as  a  part  of  its 
original  constitution,  indispensable  to  the  proper  perform- 
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ance  of  its  duties,  and  withoat  the  possession  of  which  its 
jurisdiction  could  never  be  vindicated. 

To  avoid  the  abuse  of  this  power,  not  to  impart  the  power 
itself,  we  suppose  the  law  referred  to  was  passed.  We  find 
it  is  but  a  transcript,  with  but  few  alterations^  from  the  act  of 
Congress  of  March  2, 1831,  Brightly's  Digest,  189,  the  first 
section  of  which  provides  the  same  remedy  in  the  same 
words.  Indeed,  it  would  seem  the  defendants  can  not  be 
permitted  to  deny  the  right  of  this  court  to  proceed  under  a 
statute,  for  what  is  alleged  to  be  a  disobedience  of  their  order, 
when  the  tribunal,  under  which  they  are  acting,  on  a  precisely 
sim^ar  law,  have  assumed  the  authority  to  deal  very  sum- 
marily with  an  officer  of  this  court. 

A  denial  of  our  legal  ability  to  proceed,  is  virtually  a 
denial  of  the  power  of  the  circuit  court.  Such  a  conclusion 
we  believe  the  defendants  would  wish  to  avoid,  and  we  will 
save  them  from  the  dilemma  by  admitting  the  construction 
claimed  by  the  federal  court. 

The  second  objection  to  the  rule,  depends  for  its  validity^ 
on  the  question,  whether  a  contempt  has  been  committed. 

To  understand  this  question  clearly,  it  is  proper  to  refer 
to  the  parties,  and  ascertain  what  are  the  duties,  and  privi- 
leges of  a  receiver ;  how  his  acts  are  to  be  controlled,  as  well 
as  the  manner  in  which  he  is. to  be  protected. 

First.  He  is  an  officer  of  the  court,  and  his  possession  is 
that  of  the  court  The  property  sequestrated  is  a  fund  under 
the  sole  control  of  the  court,  who  alone  can  order  its  distri- 
bution, and  if  necessary,  its  investment.  8  Daniels'  Chan. 
P.  &  P.  1983 ;  9  Vesey,  386,  Angd  v.  Smith;  Edwards  on  lie- 
ceivers  8;  and  7  Paige,  518,  Noe  v.  Gibson. 

Secondly.  It  must  follow  that  any  attempt  to  interfere 
with,  or  disturb,  the  possession  of  their  officers,  directly 
questions  the  power  of  the  court  to  appoint  him ;  as  well  as 
their  right  to  the  custody  of  the  property,  of  which  he  is  the 
curator.  The  same  rule  applies  in  such  a  case,  as  obtains 
when  sheriffi,  trustees,  or  masters  in  chancery,  under  a  judi- 
cial order,  have  been  invested  with  the  control  of  propertj 
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pending  a  litigation.  The  power  to  protect  the  agent  neces- 
sarily results  from  the  power  to  appoint  him. 

Hence  it  was  settled  by  Lord  Eldon,  in  Angel  v.  Smithy  9 
Vesey,  886,  "  that  it  is  contempt  of  court  to  disturb  sequestra- 
tors," and,  therefore, "  no  suit  would  be  permitted  by  a  third 
party,  to  be  brought  against  the  officer,  or  the  possession, 
without  leave."  The  ground  of  this  objection  is  that  a  court 
of  equity  will  not  permit  itself  to  be  made  a  suitor  in  any 
other  court ;  for  it  is  very  clear,  if  its  receiver  can  be  com- 
pelled to  answer  to  another  tribunal,  its  jurisdiction  over 
the  subject  is  directly  controlled,  its  functions  virtually  sus- 
tained. Story's  Eq.  Juris,  sec.  838  and  sec.  891 ;  1  Keen 
749,  Ckalie  v.  Fickering. 

The  principle  referred  to  is  very  fully  stated  by  Vice 
Chancellor  Wigrara  in  Evelyn  v.  LewiSy  3  Hare,  474,  where 
an  injunction  was  granted  to  restrain  a  party  from  proceed- 
ing against  a  receiver  by  suit  at  law.  ^'  He  represents  the 
interests  of  all  the  parties  in  the  property,  and  it  is  his  duty, 
therefore,  to  protect  it  for  all  who  claim  an  interest,  how- 
ever various,  conflicting,  or  involved  in  doubt  their  interests 
may  be."  1  Jac.  and  Walk.  176,  Brooks  v.  Grr'eathed;  2 
Bali  and  B.  55,  Hutchinson  v.  Lord  Massarene;  2  Swan. 
125,  Davis  v.  Duke  of  Marlborough ;  1  Hogan,  234,  Delany  v. 
Mansfield;  1  Hogan,  171,  Mtzpatrick  v.  Eyre. 

The  English  rule,  so  fully  stated  in  the  cases  to  which  we 
have  referred,  has  been  followed,  to  the  largest  extent,  in 
the  American  courts.  3  Paige,  199,  matter  of  Seller ;  5  do. 
489,  matter  of  Hopper;  7  do.  513,  Noe  v.  Gibson;  8  do.  888, 
Parker  v.  Browning ;  9  do.  872,  Albany  City  Bank  v.  Scherrner- 
horn;  1  Clarke's  Chan.  297,  same  case. 

In  the  late  case  of  Taylor  et  al.  v.  Cairyly  20  Howard,  594, 
the  supreme  court  of  the  CTnited  States  say,  ^^  the  English 
courts  take  efficient  measures  to  maintain  their  control 
over  the  property  within  their  custody,  and  support  their 
officers^  defending  it  with  firmness  and  constancy.  The 
court  of  chancery  does  not  allow  the  possession  of  its  re- 
ceiver, sequestrator,  or  custodee,  to  be  disturbed  by  a  party, 
24 
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whether  claiming  by  title  paramount,  or  under  the  right 
which  they  were  appointed  to  protect;  as  their  possession 
is  the  possession  of  the  court«" 

The  question  then  arises,  what  is  an  interference  with,  or 
disturbance  of,  the  possession  of  a  receiver.  We  have  al* 
ready  seen,  that  an  action  of  ejectment,  or  any  suit,  the 
judgment  in  which  may  afiect  the  custody  of  the  property 
sequestrated,  is  never  permitted.  Neither  would  it  be  com- 
petent for  a  creditor  to  litigate  his  claim  by  any  legal  pro- 
ceedings against  the  receiver;  every  such  question  being 
determined  by  the  court,  through  the  intervention  of  a 
master.  Such  proceedings,  if  allowed,  would  defeat  the 
object  for  which  the  officer  was  appointed,  and  deprive  the 
court  of  their  control  over  the  funds  in  his  hands,  as  their 
custodian.  It  would  be  a  denial  of  their  right  to  distribute 
the  fund  itself,  and  thus  complicate  the  litigation,  by  the 
introduction  of  new  elements.  Justice,  tardy  as  it  too  often 
is,  would  be  still  longer  postponed,  if  perchance  it  could  ever 
be  properly  administered. 

In  the  case  before  us,  an  attorney  of  this  court,  with  full 
knowledge  of  its  order  appointing  a  receiver,  and  that  the 
fund  in  controversy  had  been  taken  into  his  possession,  has, 
upon  his  motion  in  another  tribunal,  obtained  the  allowance 
of  a  rule  which  has  been  issued  and  served  upon  an  officer 
of  this  court,  requiring  him  to  show  cause,  why  he  should 
not  be  attached  for  not  delivering  over  to  another  defendant, 
who  alleges  that  he,  too,  is  a  receiver;  the  possession  of  the 
property,  now  under  his  control,  by  virtue  of  our  order. 

Mn  McLean,  the  attorney,  and  Mr.  Kilbreth,  the  alleged 
receiver,  are  thus  endeavoring  to  obtain,  through  the  process 
of  the  federal  court,  that  which  they  could  not  acquire  by 
the  action  of  replevin,  or  through  the  instrumentality  of  an 
injunction,  and  its  subsequent  writ  of  sequestration.  Neither 
of  these  remedies  would  be  permitted,  as  the  circuit  court  is 
expressly  forbidden  by  law  the  allowance  of  the  latter,  to 
stay  the  order  of  a  State  tribunal,  and  it  would  be  a  legal 
anomaly,  if  the  former,  under  the  circumstances  before  us, 
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should  be  adopted.  He  must  he  a  bold  man  who  would 
hazard  such  an  experiment. 

The  rule,  thus  issued,  has  been  served  ;  and  the  receiver 
of  this  court  is  before  the  circuit  court,  to  offer  an  excuse, 
why  he  has  not  delivered  to  Kilbreth  the  property  confided 
to  him  aa  our  officer.  The  power  of  that  officer  is  thus 
questioned,  and  our  authority  to  appoint  him  praotically 
denied,  not  only  by  the  defendants,  but  by  the  tribunal 
they  have  invoked  to  aid  them ;  a  tribunal,  having  no  super- 
visory or  appellate  jurisdiction  over  our  decrees;  to  \#hich 
we  are,  in  no  way,  responsible,  and  with  whom  we  have,  at 
least  in  common,  the  largest  concurrent  jurisdiction  over 
the  subject  in  controversy. 

In  this  view  of  the  case,  we, can  not  separate  the  defend- 
ants ;  both  were  informed  of  the  order  of  this  court  assum- 
ing the  control  of  the  fund  in  controversy,  before  the  one 
was  appointed  receiver  in  the  federal  court,  or  the  other  had 
taken  any  steps  to  procure  the  demand  to  be  made  upon 
our  officer,  or  the  subsequent  rule  to  compel  him  to  deliver 
up  the  property  in  his  hands,  or  be  attached  for  a  contempt. 

Both  have  moved  in  the  matter  to  effect  a  common  pur- 
pose ;  both  have  challenged  the  validity  of  our  order,  and 
are  now  attempting,  through  the  summary  powers  of  attach- 
ment, to  disturb  and  interfere  with  what  we  alone  have  ia 
custody ;  and  thus,  instead  of  a  direct  appeal  by  any  ordi-^ 
nary  legal  remedy — if  such,  indeed,  can  exist — there  is  an 
effort  to  control,  through  imprisonment,  or  whatever  pun- 
ishment might  be  imposed  upon  our  receiver,  the  transfer  of 
property  which  is  in  his  possession  as  the  mere  bailee  of 
this  court. 

In  every  case  where  an  action  at  law,  or  a  suit  in  chan- 
cery^  under  similar  circumstances,  should  be  instituted,  there 
can  be  no  doubt  but  all  the  parties  implicated  in  the 
promotion  of  the  suit  or  action  are  amenable  to  the  court 
whose  orders  or  decrees  are  disobeyed.  There  i&  no  immu- 
nity for  the  counsel  here,  for  he  is  charged  with  a  knowl- 
edge of  the  order  of  this  court,  and  is  bound  to  respect  and 
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obey  it  until  it  is  revereed.  If  he  advised  any  proceeding 
in  conflict  with  it — if,  by  his  instrumentality,  such  proceed- 
ing is  instituted,  and  by  his  professional  aid  it  is  afterward 
carried  forward  or  defended,  he  is  equally  subject  t6  our 
legal  censure,  with  the  plaintiff  in  whose  name  such  pro- 
ceeding is  brought,  and  who  claiixis  to  be  benefited  by  its 
institution. 

And  it  can  not  be  said  that  if  the  tribunal  appealed  to  by 
the  defendants  was  one  of  independent  jurisdiction,  they 
are  protected  by  its  orders,  having  done  no  more  than  they 
were  authorized  to  do  by  that  forum ;  for  it  is  clear  that  the 
appointment  of  the  receiver  or  the  interference  of  the  attor- 
ney was  not  imposed  upon  either  by  the  command  of  the 
federal  court.  The  act,  in  each  case,  was  purely  voluntary ; 
either  of  the  defendants  could  have  declined  the  ofiice  they 
have  severally  filled.  They  might  have  known,  when  they 
acted  in  the  matter,  to  what  result  a  conflict  of  judicial 
power  must,  necessarily,  lead,  and  it  is  to  be  presumed  they 
were  prepared  for  the  consequences. 

Besides,  the  mere  filing  of  the  bill  in  the  circuit  court, 
of  itself,  did  not  affect  any  right  belonging  to  this  court,  nor 
can  we  suppose  an  injunction,  or  an  order  appointing  a  re- 
ceiver, would  have  been  granted  as  a  matter  of  course.  It 
is  only  when  the  aid  of  the  circuit  court  is  invoked,  by  sub- 
sequent motion,  these  important  remedies  are  given.  They 
were  obtained,  like  every  other  subsequent  order,  on  the 
application  of  counsel  only,  who  are  responsible  for  their 
interference,  when  its  necessary  result  is  to  control  our 
jurisdiction,  or  disregard  our  decree. 

It  is  but  the  ordinary  legal  principle  by  which  all  are  held 
culpable  who  originate,  set  on  foot,  prosecute,  or  finally 
consummate  any  purpose  which  is  opposed  to  the  law  of 
the  land,  affects  the  rights  of  individuals,  or  obstructs  the 
administration  of  justice.  In  such  cases  all  are  principals, 
and  alike  amenable  for  their  conduct  to  the  proper  tribunal 

But  we  might  have  been  saved  the  expression  of  any 
opinion  upon  this  point,  and  sustained  our  power,  if  we 
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were  disposed,  by  the  action  of  the  circuit  court  in  this  very 
matter.  If  their  receiver  is  justified,  and  the  attorney  also 
who  has  moved  the  rule,  on  the  ground  they  were  officers 
of  that  court,  our  receiver  is  alike  justified  by  our  order,  and 
ought  equally  to  be  protected;  and  yet  he  is  required  to 
answer  before  the  circuit  court.  If  the  argument  is  worth 
anything  there,  it  is  equally  available  here.  The  defendants 
may  select  either  horn  of  the  dilemma ;  but  they  cannot 
stand  upon  both. 

The  third  ground  taken  by  the  defendant  is  the  denial  of 
jurisdiction  on  the  part  of  the  judge,  who  made  the  order  at 
special  terra.  This  denial  is  not  baaed  upon  the  want  of 
power,  in  the  organization  of  the  court,  but  is  confined  solely 
to  the  fact,  that  our  jurisdiction  depended  on  the  service  of 
the  subpena,  or  the  appearance  of  the  parties  made  defend- 
ants, in  the  suit  of  Spinning  and  Brown.  It  was  admitted 
the  action  was  commenced  here  by.  a  petition  filed  ;  on  the 
same  day  a  summons  issued ;  on  the  18th  October,  the  de- 
fendants being  then  personally  in  court,  the  order  appointing 
the  receiver  was  made;  on  the  16th,  Bell  and  Grant  insti- 
tuted their  suit  in  the  circuit  court,  by  filing  their  bill,  upon 
which  subpena  also  issued,  and  was  served;  on  the  18th  that 
court  granted  the  injunction,  to  which  we  have  already 
referred,  and  their  order  was  entered  within  the  same  hour 
that  a  similar  order  was  entered  in  this  court.  The  proposi- 
tion therefore  may  be  thus  stated:  A  State  court  in  the  ad- 
ministration of  justice,  with  authority  to  decide  every  ques- 
tion in  the  controversy  before  them,  has  acted  as  they  believe 
in  accordance  with  the  code  of  practice  which  defines  the 
mode  of  their  proceedings;  their  action  it  is  claimed  is  inva- 
lid, because,  as  it  is  alleged,  the  provisions  of  the  code  have 
not  been  pursued. 

It  is  even  said,  this  court  has  hastily,  and  without  suflScient 
consideration,  qjade  an  order,  not  warranted  by  the  condi- 
tion of  the  parties  when  it  wfts  entered,  though  clearly 
within  their  general  power  conferred  by  statute,  as  well  as 
the  usages  of  law.    If  this  is  a  fair  exposition  of  the  ground 
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assumed,  it  would  seem,  that  we  have  only  erred  in  the  con- 
struction of  our  powers ;  yet  for  this  error,  a  federal  tribunal 
is  deemed  competent  to  interfere,  and  take  exclusive  control 
over  the  subject  in  litigation,  thus  virtually  reviewing  and 
reversing  our  decision,  without  any  appellate  power  to  do 
so.  We  had  supposed  by  a  series  of  well  considered  decis- 
ions, the  United  States  courts  had  admitted  the  exclusive 
right  of  the  State  courts  to  construe  their  local  laws  and 
usages,  where  no  constitutional  power  was  involved ;  but  a 
long  established  comity  is  now  ignored,  or  the  rule  made 
flexible  to  suit  a  particular  case ;  the  judgments  of  courts 
are  to  be  collaterally  examined,  and  are  no  longer  conclusive 
upon  the  subject-matter  they  profess  to  have  determined. 

One  of  my  colleagues  has  already  decided  the  question 
before  us,  and  we  fully  accord  with  the  opinion  he  has  given. 
In  ordinary  cases,  we  should  have  left  the  point,  as  we  find. 
it  determined,  but  we  feel  it  to  bo  our  duty,  under  the  cir- 
cumstances of  this  case,  to  vindicate  again  our  jurisdiction, 
and  preseut  the  grounds  upon  which  we  rely  to  sustain  it. 
My  colleague  holds  that  our  jurisdiction  attaches  in  a  case 
like  this,  from  the  filing  of  the  petition,  which  he  regards  in 
contemplation  of  law,  as  the  commencement  of  the  suit. 
This  construction  is  opposed  by  the  defendants,  who  insist 
that  the  power  to  decide  does  not  exist,  until  the  defendants 
are  served  with  process  or  voluntarily  appear. 

There  can  arise,  therefore,  but  a  single  question  for  our 
consideration.     When  did  this  court  obtain  jurisdiction  ? 

By  the  65th  section  of  our  code  of  practice,  "  a  civil  action 
must  be  commenced  by  filing  in  the  oflElce  of  the  clerk  of 
the  proper  court  a  petition,  and  causing  a  summons  to  issue 
thereon."  No  distinction  is  made  between  legal  and  equit- 
able remedies.  The  same  mode  must,  therefore,  apply  to 
both. 

In  Sheldon  v.  Newton j  8  Ohio  S.  499,  it  is  said :  **  The  power 
to  hear  and  determine  a  cause  is  jurisdiction ;  and  it  is  coram 
judice  whenever  a  case  is  presented  which  brings  this  power 
into  action."    This  language  is  a  transcript  of  the  opinion  of 
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Judge  Baldwin,  in  the  Arredondo  case,  6  Peters,  709,  who 
remarks,  *^  If  the  petitioner  states  sach  a  case  in  his  petition 
that,  on  demurrer,  the  court  would  render  judgment  in  his 
favor,  it  is  an  undoubted  case  of  jurisdiction  :  whether  on  an 
answer  denying  and  putting  in  issue  the  allegations  of  the 
petition,  the  petitioner  makes  out  his  case^  is  the  exercise  of 
jurisdiction  conferred  by  filing  of  a  petition  containing  all  the 
requisites,  and  in  the  manner  prescribed  by  law.'' 

The  same  learned  jurist,  in  12  Peters,  718,  State  of  R,  L 
V.  State  ofMass.y  reafiirms  the  doctrine.  "Jurisdiction,"  he 
observes,  "  is  the  power  to  hear  and  determine  the  subject- 
matter  in  controversy.  If  the  law  confers  the  power  to 
render  a  judgment  or  decree,  then  the  court  has  jurisdic- 
tion. What  shall  be  adjudged  or  decreed  between  the  par- 
ties, is  judicial  action." 

Such  we  understand  to  be  the  law  of  jurisdiction.  It 
exists  by  the  creation  of  the  court,  and  the  powers  conferred 
upon  it  to  hear  and  determine  causes ;  but  when  and  how 
the  power  is  to  be  exercised,  depends  upon  the  process  by 
which  parties  invoke  its  aid. 

The  filing  of  the  petition,  therefore,  setting  forth  a  cause 
of  action,  and  asking  the  tribunal  with  whose  clerk  it  is 
filed,  to  take  cognizance  of  the  case,  is,  necessarily,  the  first 
step ;  and  when  process  subsequently  issues,  it  is  by  the  com- 
mand of  the  court,  and,  therefore,  a  further  exercise  of  its 
jurisdiction ;  indeed,  the  filing  of  the  petition  is  a  demand 
of  right,  on  the  part  of  the  plaintiff,  that  the  court  shall- 
entertain  and  decide'his  cause.  They  have  no  option — the 
law  is  imperative— the  responsibility  can  not  be  avoided. 
The  suit,  then,  is  before  the  court,  awaiting  its  ordinary 
action,  until  it  is  finally  determined — every  step  of  its  pro- 
gress being  a  new  exercise  of  the  jurisdiction  acquired  by 
the  filing  of  the  bill. 

This  view  of  the  question  is  confirmed  by  an  examination 
of  the  ancient  law.  ^^  In  all  cases  the  writ  alone  gave  juris- 
diction to  the  justices,  and  equally  defined  its  limits." 
Spence's  Eq.  Jur.,  227,  280;  ^^and  when  the  original  writ 
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was  dispensed  with,  and  suits  by  petition  or  bill  became  a 
common  course  of  procedure,  the  action  was  said  to  be  com- 
menced," ibid.  338,  369;  "a  suit  on  the  equity  side  of  the 
court  of  chancery,  is  commenced,"  says  Mr.  Daniels, "  by  pre- 
ferring a  petition,  containing  a  statement  of  plaintifi''8  case, 
and  praying  relief; "  1  Chancery  Pleadings  and  Practice,  1. 

Such,  also,  we  understand  to  have  been  the  eonstruction 
given  to  the  rule,  in  all  the  States  of  the  Union,  with  the 
exception  of  those  courts  who  felt  constrained,  by  statute  or 
prevailing  usage,  to  adopt  a  different  application. 

When  the  code  of  procedure  was  enacted  in  New  York, 
which  required,  "  that  each  defendant  should  be  served  with 
process  before  the  action  should  be  deemed  to  be  com- 
menced," it  had  been  the  universal  practice  to  regard  the 
issuing  of  the  writ,  or  tiling  of  the  bill,  as  the  commencement 
of  the  action.  1  Barb.  Ch.  Practice,  83;  1  Graham's  Prac- 
tice, 502. 

In  3  John.  Cases,  146,  Carpenter  v.  BuUerfield^  Judge 
Thompson  held  "that  the  issuing  of  the  writ  in  a  cause,  as 
to  every  material  purpose,  whatever,  was  the  commencement 
of  the  action." 

So  in  8  Cowen,  205,  Hogan  v.  Cuyler,  Judge  Sutherland 
said :  "  It  is  perfectly  well  settled  that  the  issuing  of  the  capias 
is  for  all  essential  purposes  the  commencement  of  the  suit.'* 

And  we  find  no  exception  to  this  doctrine  in  the  courts  of 
New  York  until  the  adoption  of  the  code.  A  similar  rule 
prevails  in  Massachusetts,  1  Pick.  202,  Ford  v.  Phillips;  21 
Pick.  241,  Swift  v.  Crocker ;  so  in  New  Hampshire,  2  N.  H. 
228,  Society,  ^c.  v.  Whitcomb ;  in  Kentucky,  6  Monroe, 
559,  Thompson  v.  Bell;  in  Vermont,  7  Ver.  428,  Day  v. 
Lamb;  in  Main,  7  Greenleaf,  2>10,% Johnson  v.  Fanodl;  in 
New  Jersey,  3  Harr.  174,  Whitaker  v.  TurnbuU;  in  IlUnois, 
1  Scam.  31,  Feazle  v.  Simpson;  in  Pennsylvania,  9  Watts  & 
Sergeant,  51,  Caldwell  v.  Ileitshu.  In  Connecticut  service 
is  required  to  be  made ;  and  the  reason  of  this  departure 
from  the  ordinary  rule,  is  explained  in  4  Conn.  149,  Jencks 
V.  Phelps.    It  was  demanded  by  the  peculiar  practice  of  the 
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coui-ta  in  that  State,  and  the  judge  who  decided  the  case, 
expressly  admits  it  is  an  exception  to  the  established  doctrine. 

If  the  commencement  of ^he  suit  brings  into  activity  the 
jurisdiction  of  the  court,  all  subsequent  proceedings  therein, 
whether  operating  upon  the  subject-matter  or  the  parties, 
must  be  referred  to  that  date. 

But  my  colleague,  it  is  announced,  has  given  a  hasty  opin- 
ion, excusable,  no  doubt,  in  the  hurry  of  official  business — 
perhaps  the  pressure  of  his  engagements,  while  holding  a 
nisi  prius  term.  We  &dmit  the  arduous  duties  imposed  by 
the  position  he  holds,  and  the  constant  demands  ,upon  bis 
intellect,  but  we  are  not  satisfied  that  he  has  not  thoroughly 
examined  all  the  questions  submitted  to  him,  and  decided 
them  according  to  his  convictions  of  what  the  law  requires 
at  his  hands.  If  hasty  opinions  have  been  given,  he  is  not 
the  only  jurist  obnoxious  to  the  imputation. 

It  was  said  in  ex  parte  Robinson,  6  McLean,  863,  that 
"there  is  no  instance,  it  is  believed,  where  a  federal  court 
has  disregarded  the  decisions  of  a  State  court,  where  it  pos- 
sessed no  apellate  power;"  and  the  remark  was  but  the 
expression  of  what  had  long  been  the  established  practice 
when  the  State  courts  and  the  federal  have  been  in  conflict. 
Both  deferred  to  the  other;  neither  were  disposed  to  pro- 
nounce '^  ex  cathedra^''  that  the  other  had  exceeded  its  juris- 
diction in  deciding  upon  questions  of  practice  and  pleadings. 
Such,  we  suppose,  was  the  usual  comity  between  courts  of 
concurrent  jurisdiction.  We  fear,  however,  a  point  has  been 
reached  when  the  rule  of  courtesy  has  been  superseded  by  a 
claim  of  right  to  sustain  one  jurisdiction  by  the  sacrifice  of 
the  other.  We  can  not  disguise  what  must  be  obvious  to 
every  one  who  has  considered  the  state  of  things  disclosed 
in  these  proceedings,  that  an  attempt  is  now  made  to  test 
the  authority  of  a  State  tribunal  to  act  in  a  case  within  its 
own  jurisdiction,  and  where  its  power  is  legally  invoked,  by 
an  assertion  of  a  prior  right,  on  the  part  of  a  federal  court, 
to  decide  the  same  case. 

If  a  conflict  must  come,  while  we  shall  not  be  the  first  to 
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precipitate  it,  we  hope  we  have  sufficient  self-respect  not  to 
yield  onr  convictions,  unless  required  to  do  so  by  a  tribunal, 
competent  in  law  to  review  our  clecrees. 

It  is  asserted  my  colleague  has  not  properly  understood 
the  meaning  and  effect  of  our  code,  and  a  collocation  of  va- 
rious clauses  is  resorted  to  in  order  to  justify  the  assump- 
tion. Thus  sec.  2  of  title  2,  ch.  4,  is  quoted,  where  it  is 
said,  ^<an  action  shall  be  deenied  commenced,  within  the 
meaning  of  this  title,  as  to  each  defendant,  at  the  date  o' 
the  summons,  which  is  served  on  him  or  on  a  co-defendant, 
who  is  a  joint-contractor,  or  otherwise  united  in  interest** 
This  title  refers  to  the  time  of  commencing  an  action,  in 
other  words,  prescribes  the  various  limitations  for  every  real 
or  personal  right,  taking  the  place  of  the  usual  statute  in 
such  cases. 

We  are  also  referred  to  sees.  78  and  79,  defining  when  the 
action  shall  be  regarded  as  pending,  so  as  to  charge  third 
persons  with  notice,  in  which  case,  to  be  eftectual,  process 
must  be  served. 

The  clauses,  it  is  said,  must  be  taken  in  connection  with 
section  55,  and  construed  <^  in  pari  materia^^  the  necessary 
result  of  which  will,  we  are  told,  control  the  meaning  to  be 
given  to  the  last  section,  so  as  to  require  a  service  to  be  made 
before  the  action  can  be  said  to  be  commenced. 

Let  us  admit  for  a  moment  the  argument,  and  what  does 
it  prove  ?  The  omission  to  state  a  fact  by  the  framers  of  the 
code,  must  be  regarded  by  a  comparison  of  other  clauses  of 
the  same  law,  to  express  a  different  rule  than  the  language 
of  section  55  clearly  indicates.  We  had  supposed  that  a 
collocation  of  different  statutes,  to  ascertain  the  meaning  of 
the  law-maker,  was  only  permitted  when  an  act  was  obscure 
or  doubtful,  or  could  not  be  justly  interpreted  without  re- 
sort to  the  rule ;  we  have  never  yet  known  it  to  be  claimed 
that  an  unequivocal  expression  of  legislative  opinion  could 
be  changed  by  construction. 

We  are  referred  to  3  Ohio,  240,  Ludlow  v.  McBride ;  7  do. 
414,  The  State  v.  Bryce ;  12  do.  258,  Adams  v.  Jeffries^  to 
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prove  that  coarta  mast  have  juriadiction  before  they  can 
jodicially  act*  This  proposition,  we  suppose,  was  never 
before  doubted,  nor  do  we  understand  why  it  is  now  neces- 
sary to  vindicate  it  by  authority.  We  understand  the  ques^ 
tion  before  us  is,  Has  jurisdiction  attached?  If  so,  in  what 
tribunal  ?  At  this  point,  we  might  well  inquire,  why  sec- 
tions  238  and  239  of  the  code  permit  this  court  to  allow  a 
restraining  order,  whenever  the  petition  is  filed,  if  the  cir- 
cumstances before  them  require,  without  the  service  of  pro- 
cess or  the  appearance  of  the  defendant,  and  why  it  is,  by 
the  established  practice,  a  receiver  even  may  be  appointed, 
if  the  emergency  demand  it,  at  the  same  stage  of  the  pro- 
ceedings? No  other  reason,  we  apprehend,  can  be  given, 
but  that  jurisdiction  must  attach  with  the  filing  of  the 
petition. 

As  our  construction  of  the  code  is  freely  discussed,  it  may 
not  be  improper — ^we  trust  it  will  not  be  deemed  derogatory 
to  the  circuit  court — if  we  examine,  and,  if  possible,  under- 
stand, when  the  jurisdiction  in  that  tribunal  is  first  taken. 
However  vast  its  powers,  the  federal  court  is  still  limited  in 
its  jurisdiction :  all  its  authority  over  the  person,  as  well  as 
the  subject,  are  conferred  by  statute.  It  has  none  by  con- 
sent of  parties — much  less  by  implication.  It  is  said  by 
Judge  Story,  in  6  Peters,  658,  Boyle  v.  Zacharie  et  al.^  "  that 
the  remedies,  in  equity,  are  to  be  administered  according  to 
the  practice  of  courts  of  equity  in  the  parent  country,  sub- 
ject, of  course,  to  the  provisions  of  the  acts  of  Congress,  and 
to  such  alterations  and  rules  as,  in  the  exercise  of  the*  pow- 
ers delegated  by  those  acts,  the  courts  of  the  United  States 
may,  from  time  to  time,  prescribe.'^ 

By  the  act  of  March  2, 1793,  it  was  made  lawful  for  the 
several  courts  of  the  United  States  to  make  rules  and  orders 
directing  the  return  of  writs  and  processes,  the  filing  of  dec- 
larations and  other  pleadings,  and  to  regulate  the  practice 
generally,  as  shall  be  fit  and  necessary  for  the  advancement 
of  justice. 

In  accordance  with  the  statute,  the  circuit  court  have,  by 
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the  approbation  of  the  supreme  judges,  adopted  rules,  one 
of  which  is  quoted,  as  determining  when  jurisdiction  com- 
mences. The  16th  rule  (see  Holcomb's  Dig.  28),  provides, 
**  Dpon  the  return  of  the  subpena  as  served  and  executed 
upon  any  defendant,  the  clerk  shall  enter  the  same  upon  his 
docket  as  pending  in  the  court,  and  shall  state  the  time  of 
entry."  This  is  not  the  only  rule  in  the  code.  The  first 
declares  "the  circuit  courts,  as  courts  of  equity,  shall  be 
deemed  always  open  for  the  purpose  of  filing  bills,  etc.,  and 
all  other  proceedings,  preparatory  to  the  hearing  of  all  causes 
upon  their  merits."  The  12th  rule  provides,  "Whenever  a 
bill  is  filed,  the  clerk  shall  issue  the  process  of  subpena,  as, 
of  course,  on  the  application  of  the  plaintiff'."  If  we  un- 
derstand these  rules,  they  do  not  conflict  with  each  other, 
nor  yet  limit  the  power  of  the  court  over  the  person  or  sub- 
ject, by  the  service  of  the  subpena.  The  suit  may  have  been 
legally  brought,  and  jurisdiction  taken  by  the  filing  of  the 
bill,  as  in  the  English  chancery.  Since  they  were  adopted, 
it  has  been  often  held  that  where  aliens,. or  non-residents, 
have  commenced  their  actions,  no  subsequent  change  of  dom- 
ioil  to  the  State  where  the  suit  is  brought,  will  deprive  the 
court  of  jurisdiction;  that  having  attached  when  the  bill  was 
filed,  it  continues,  notwithstanding  any  future  disability. 
2  Wheaton,  290,  Morgan^s  heirs  v.  Morgan;  9  do.  537,  MoUan 
V.  Torrance;  8  Peters,  1,  Dunn  v.  Clarke;  6  do.  709,  U,  S.  v. 
Arredondo,  where  the  court  say,  "The  petition  presented  by 
the  claimant  contains  a  full  statement  of  all  the  matters  re- 
quired by  the  first  section  of  the  Missouri  law.  The  supe- 
rior court  of  Florida  then  had  jurisdiction  of  the  petition, 
to  hear  and  determine  the  same,  according  to  the  principles 
of  justice,  and  the  laws  and  ordinances  of  Spain." 

In  13  Peters,  186,  Wallace  v.  McConnelly  it  was  held,  "  That 
the  jurisdiction  of  the  district  court  of  the  United  States, 
and  the  right  to  prosecute  a  suit,  having  attached,  by  the 
commencement  of  the  suit  in  that  court,  the  right  could  not 
be  taken  away  or  arrested  by  any  proceedings  in  another 
court.     An  attachment  of  the  debts  by  the  process  of  a 
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State  court,  after  the  suit  was  commenced  in  a  court  of 
the  United  States,  could  not  affect  the  right  of  the  plaintiff 
to  recover/'  In  this  case,  Judge  Thompson  said:  "The  pri- 
ority of  the  suit  will  determine  the  right;  the  rule  must  be 
reciprocal,  and  where  the  suit  is  commenced  prior  to  the  in- 
stitution of  proceedings  under  attachment  in  another  court, 
such  proceedings  can  not  arrest  the  suit.  The  maxim  *  Prior 
est  tempore  potior  est  jure,'  must  govern  the  case,"  p.  151.  Judge 
Drummond,  in  Thaxter  v.  Haichy  6  McLean,  69,  holds  to  the 
same  rule;  so  in  the  admiralty,  the  filing  of  the  libel  in  the 
district  court  is  regarded  as  the  commencement  of  the 
action,  *Conkling'8  Adm.  Law  and  Prac.  417.  It  does  not 
appear  to  us,  from  these  adjudications,  that  the  jurisdiction, 
even  of  the  circuit  court,  does  not  attach  by  the  filing  of  the 
bill,  as  in  the  English  chancery  is  the  admitted  doctrine. 
When  the  federal  court  is  invoked  by  a  suitor,  either  at  law 
or  in  equity,  the  statute  which  organizes  the  tribunal  re- 
quires that  process  shall  issue,  tested  by  the  chief  justice, 
commanding  the  .defendants  to  appear,  and  the  marshal  to 
serve  the  writ;  and  it  must  be  the  logical  conclusion  that 
this  is  an  exercise  of  power  which  is  in  reality  jurisdiction 
taken  over  the  subject. 

There  is  no  doubt  but  the  forum  which  first  assumes  to  act, 
or  takes  cognizance  of  the  case,  has  begun  to  exert  its  juris- 
diction. If  its  process  is  to  be  served,  it  may  compel  its 
officer  to  execute  it,  if  within  his  power  to  do  so,  and  punish 
him  should  he  neglect  or  refuse.  This  power  to  inflict  pun- 
ishment necessarily  follows  the  assumption  of  jurisdiction, 
consequent  upon  the  tiling  of  the  bill.  When  this  fact  is 
ascertained,  every  other  court,  as  a  universal  rule,  refuses  to 
interfere.  The  leading  case  which  affirms  the  rule  is  that  of 
Payne  v.  Drewe^  4  East.  528,  where  Lord  EUenborough  lays 
down  the  principle  without  any  reservation.  It  has  been 
followed  by  the  supreme  court  of  the  United  States,  in 
Smith  V.  McIvcTy  9  Wheat.  532 ;  Hagan  v.  Lucas^  10  Peters, 
400;  Shelby  v.  Bacon^  10  How.  56;  Brown  v.  Clarke^  4 
How.  4 ;  Peck  v.  JennesSy  7  do.  612  ;  PuUiam  v.  Osborne^  17 


882        SUPERIOR  COURT  OF  CINCINNATI. 


Spinning  A  Brown  v.  O.  L.  I.  ft  T.  Co. — In  matter  of  Contempt. 

Howard,  471.  These  decisioDS  proceed  upon  the  hypoth- 
esis that  a  court  ^^  has  taken  jurisdiction/'  which  we  under- 
stand to  mean  when  they  have  commenced  to  exercise  it. 
The  doctrine  is  this,  as  it  is  so  clearly  stated  by  judge  Grier, 
in  Orton  v.  Smithy  18  Howard,  266,  "where  the  jurisdiction 
of  a  court,  and  the  fight  of  a  plaintiff  to  prosecute  his  suit  in 
it,  have  once  attached,  that  right  can  not  be  arrested  or  taken 
away  by  proceedings  in  another  court:  it  has  its  foundation 
not  merely  in  comity,  but  necessity.  If  one  may  enjoin,  the 
other  may  retort  by  injunction,  and  thus  the  parties  be  left 
without  remedy." 

Our  own  supreme  court,  in  16  Ohio,  404,  405,  Merrill  v. 
LakBy  recognize  the  same  doctrine,  which  is  now  the  settled 
law,  as  received  by  the  profession.  We  know  of  no  excep- 
tion to  the  rule. 

This  court,  we  are  satisfied,  had  entire  jurisdiction  of  the 
subject-matter  when  they  made  the  order :  the  defendants 
had  appeared,  and  were  then  personally  in  court  Every 
judicial  act  must,  therefore,  relate  to  the  fiJing  of  the  peti- 
tion. The  circuit  court  had,  certainly,  no  cognizance  of  the 
matter  until  the  16th  October,  and  though  process  in  the 
action  then  commenced  was  served  prior  to  the  18th,  that  fact 
could  not  deprive  this  court  of  its  right  to  proceed. 

A  case  very  similar  is  found  in  4  Gill  &  John.  497,  Brown 
V.  WaUace,  decided  by  Chancellor  Bland.  "There  is  no 
instance,"  he  observes,  "to  be  met  with,  in  which  either  one 
of  the  English  courts  has  ever  attempted  to  hinder  or  stay 
any  part  of  the  proceedings  in  a  suit  rightfully  instituted,  and 
which  was  then  progt^essing  in  the  other;  nor  has  it  even  been 
intimated  that  either  of  these  courts  would  call  before  it  the 
parties  to  a  suit  depending  in  the  other,  to.  ^ve  an  account 
of  acts  done  under  the  authority  of  the  other;  or  to  have  the 
money  or  property  with  which  the  other  was  dealing,  or 
which  was  in  the  hands  of  its  officers  or  agents,  brought 
in  to  be  there  disposed  of  by  itself."  This  is  affirmed  in  1 
Md.  Ch'y  Decis.  868,  Brooks  v.  Ddaplaine ;  2  do.  42,  Winn  a 
dL  V.  AWert  et  al. 
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We  may  suppose  the, suits  to  have  been  commenced  at 
the  same  time — both  courts  having  concurrent  jurisdiction — 
still  it  must  foUovr,  from  the  principle  we  have  stated,  the 
process  or  order  of  the  tribunal  which  has  first  seized  the 
property  must  hold  it.  This  is  the  ruling  in  Shelby  v.  Bacon ^ 
already  cited,  where  it  is  said,  ^'  If  two  courts  have  concur- 
rent jurisdiction,  the  one  which  first  obtains  possession  of 
the  subject  must  adjudicate,  and  neither  party  can  be  forced 
into  another  jurisdiction/'  "So,  when  co-ordinate  liens 
exist  in  both  federal  and  State  courts,  the  first  seizure, 
whether  by  sheriff  or  marshal,  gives  priority/'  17  Howard, 
475,  just  quoted.  "  The  first  levy  fixes  the  right  to  hold  the 
chattel/'    4  Howard,  4 ;  Brown  v.  Clarke. 

The  same  view  is  taken  by  our  supreme  court,  in  11 
Ohio,  276,  Miers  v.  The  ZanesvUle  and  MaysvUle  Turnpike  Co. 
"A  single  suit,"  it  was  there  held,  ^HawfuUy  instUutedf 
gives  jurisdiction  to  the  court  to  sequester  the  whole  tolls;  as 
the  court  in  Muskingum  had  power  tp  appoint  a  receiver, 
to  seize  the  tolls  of  the  company,  his  authority  extends 
throughout  the  State,  wherever  it  may  be  necessary  to  exer- 
cise it,  and  the  court  who  appointed  him  will  protect  him  in 
the  exercise  of  his  power.  If,  then,  the  plaintiff  in  that 
suit  has  secured  a  priority,  he  has  drawn  within  the  jurisdic- 
tion of  that  court  the  whole  administration  of  the  fund, 
which  that  receiver  may  control,*  until  he,  and  those  who 
are  permitted  to  become  parties  to  his  suit,  have  exhausted 
the  assets,  or  obtained  the  object  sought  by  his  bill.  It  is, 
then,  necessary  to  look  to  the  question  of  priority,  and  deter- 
mine by  what  it  is  acquired.  This  bill  was  filed  first ;  but  the 
decree  rendered  and  the/eceiver  first  appointed  in  the  other. 
We  think  that  he^whom  the  law  first  authorizes  to  receive 
the  tolls  should  be  protected  in  his  possession,  and  we  find 
the  statute  operates  to  confer  this  power  by  the  decree." 

This,  we  suppose,  is  but  tha  affirmation  of  an  established 
rule  in  equity,  that  a  receiver  will  not  be  appointed  over 
a  receiver.  1  Hogan,  199,  VcUle  v.  (/BeUly ;  ib.  259,  Irving  v. 
WaUer;  2  Paige,  842,  Osbom  v.  Heyer  et  al. 
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It  is  admitted  that  the  receiver  in  the  circuit  court  was 
appointed  after  the  receiver  in  this  court  had  seized  the 
property,  and  had  it  in  his  possession  several  days,  and  we 
have  no  doubt  he  is  the  proper  person  to  retain  it.  Indeed, 
from  the  published  opinion  of  the  learned  judge,  who  holds 
to  the  contrary,  it  seems  to  us  the  admission  is,  nevertheless, 
made,  and  the  point  in  controversy  surrendered,  unless  the 
granting  of  the  injunction  by  the  circuit  court,  on  the  same 
morning  the  receiver  was  appointed  here,  vested  the  right 
in  that  tribunal  to  control  the  specific  property.  The  effect 
of  the  injunction  can  not,  upon  any  legal  principle,  be  equi- 
valent to  a  sequestration  of  the  fund.  The  one  merely 
restrains  the  parties  from  the  commission  of  an  act,  leaving 
them,  meanwhile,  in  the  exclusive  possession  of  the  subject; 
the  other  divests  the  defendants  of  all  possession,  as  well 
as  title.  The  one  is  a  preventive  remedy  only — the  other  a 
legal  seizure  of  the  thing  in  controversy.  Both  are  regarded 
as  distinct  proceedings,"  and  are  frequently  resorted  to  at  the 
same  time,  in  aid  of  each  other.  Thus,  in  2  Paige,  342, 
Osbom  et  aL  v.  Heyer  et  aLy  "  where  two  creditors  had  filed 
separate  bills  to  reach  the  property  of  their  debtor,  and  in 
one  suit  a  receiver  was  appointed,  in  the  other  an  in- 
junction granted  restraining  the  debtor  from  parting  with 
his  books  and  papers,  and  from  collecting  his  debts,  it  was 
ordered  that  the  defendant- should  deliver  over  the  property 
in  his  hands  to  the  receiver,  notwithstanding  the  injunc- 
tion.'' 

No  case,  we  believe,  can  be  found  where  an  injunction 
has  been  held  to  work  a  change  of  possession  or  entitle  a 
party  to  claim  it.  It  operates  "z>?  personam'^  only;  and 
this  must  have  been  at  one  period  in  the  progress  of  the 
present  case,  we  think,  the  opinion  of  the  circuit  court. 
We  are  advised  that  that  forum  has  already  dismissed  the 
trustees  and  assignees  of  the  Oljio  Life  Insurance  and  Trust 
Company,  when  arraigned  under  process  for  disobedience 
of  the  injunction,  although  it  appeared  these  trustees  had 
transferred  the  fund  in  their  hands,  to  our  receiver,  in  de- 
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iiance,  it  was  said,  of  the  order  of  that  court.  If  this  has 
been  done,  and  the  parties  enjoined  are  not  held  for  any 
contempt,  it  is  difficult  to  understand  upon  what  ground 
the  receiver  of  this  court,  not  a  party  to  the  bill  in  which 
the  injunction  was  granted,  can  be  charged  with  disobeying 
it.  If  the  holders  of  the  fund  are  blameless  in  transferring 
it,  it  must  follow  that  the  person  to  whom  it  is  assigned  is 
equally  excusable. 

The  order  of  this  court,  like  process  of  execution,  pro- 
tected the  trustees  in  the  delivery  of  the  property  to  an 
officer;  they  could  not  be  involved,  therefore,  in  any  legal 
difficulty,  as  they  acted  involuntarily.  The  same  order  must, 
in  like  manner,  shield  our  receiver,  or,  in  plainer  language, 
authorize  the  court  itself  to  take  possession  of  and  admin- 
ister the  fund. 

Much  has  been  said  of  the  circumstances  under  which  one 
of  my  colleagues  made  the  order,  as  well  as  what  transpired 
in  the  circuit  court  when  they  allowed  an  injunction.  There 
seems  to  have  been  great  haste  with  all  parties.  It  may 
have  been  a  race  of  diligence,  and  if  no  unfairness  was  used, 
the  effort  of  counsel  to  obtain  a  legal  advantage  is  not  to  be 
deprecated.  But  we  can  not  look  out  of  the  case,  or  take 
notice  of  suggestions  made  in  the  argument,  which  impeach 
the  integrity  of  any  of  the  parties.  In  this  stage  of  the  pro- 
ceedings they  are  not  pertinent,  and  will  be  disregarded  by 
the  court;  nor  need  we  trouble  ourselves  to  defend  any 
member  of  this  tribunal  from  the  imputations  counsel  or 
clients  may  think  proper  to  make.  We  will  only  say,  such 
discourtesy  always  recoils  upon  those  who  exhibit  it,  and 
is  alike  unworthy  the  bench  and  the  bar. 

The  administration  of  justice  is  confided  to  our  hands;  we 
know  no  distinction  of  persons,  nor  shall*  we  refuse  to  exert 
all  the  power  we  properly  possess  to  aid  the  humblest  suitor 
before  us.  We  can  not,  if  we  would,  surrender  our  juris- 
diction over  the  subject  in  controversy,  when  we  are  satisfied 
we  have  the  right  to  retain  it,  and  our  own  judgment  is  to 
be  exercised  to  ascertain  whether  the  right  exists.  We 
25 
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adopt  the  laogaagc  of  the  supreme  court  of  the  United  States, 
in  Ilyde  et  al.  v.  Stone^  20  Howard,  175,  as  embodying  our 
conception  of  judicial  duty.  ^'The  courts  of  the  United 
States  are  bound  to  proceed  to  judgment,  and  to  afford  re- 
drees  to  suitors  before  them  in  every  case  to  which  their  juris- 
diction  extends.  They  can  not  abdicate  their  authority  or 
duty,  in  any  case,  in  favor  of  another  jurisdiction." 

In  whatever  light  we  have  been  able  to  consider  the 
question  before  us,  we  are  forced  to  the  conviction,  that  the 
means  attempted  to  be  used  by  the  defendants,  and  which 
have  been  used  against  the  receiver  of  this  court,  directly 
affect  our  right  to  hear  and  determine  the  controversy  before 
US ;  our  jurisdiction  is  denied,  and  without  the  power  to 
reverse  our  orders,  an  effort  is  made  by  another  tribunal  to 
withdraw  from  our  custody  property  which  has  been  already 
sequestered  by  our  decree;  the  possession  of  what  our  own 
process  has  imparted,  which  we  have,  perhaps,  directed  to 
be  deposited  in  bank,  or  locked  up  in  the  vault  of  our  re* 
ceiver,  may  thus  be  taken  from  us;  or,  if  we  resist  the 
assumption,  the  power  which  undertakes  to  control  us  may 
resort  to  force.  This  is  the  inevitable  crisis,  and  it  becomes 
those  who  begin  the  conflict  to  calculate  the  result. 

It  is  the  first  instance,  we  believe,  in  our  judicial  history, 
where  such  a  course  has  been  pursued ;  we  believe  the  books 
will  be  examined  in  vain,  for  a  parallel  case. 

When  our  power  was  disputed,  the  proper  mode  to  adopt, 
was  to  move  this  court,  to  set  aside  their  order,  on  the  ground 
the  jurisdiction  over  the  fund  had  attached  in  the  federal 
court :  this  step  it  seems,  was  taken,  and  there  is  an  answer 
on  file,  upon  which  such  a  motion  was  made,  and  after  arga- 
ment  overruled.  This  answer  sets  forth  all  the  facts,  which 
are  now  relied  bnHo  sustain  the  power  of  the  circuit  court. 

After  this  it  can  not  be  permitted  that  our  jurisdiction 
shall  be  invaded  by  processes  of  contempt  against  an  officer 
who  is  only  acting  as  we  have  directed,  whose  only  fault  is 
the  faithful  discharge  of  his  duty. 

We  -have  already  baid  the  questions  raised  in  this  oon* 
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troverey  are  as  novel  as  they  are  importaot — novel,  as  they 
present  for  the  first  time,  for  the  last  half  century  at  least, 
the  claim  of  a  co-ordinate  court  to  attach  and  punish  the 
officer  of  another  for  serving  its  process;  novel,  as  it  )s 
attempted  by  a  federal  court  to  reverse  the  orders  and 
decrees  of  a  State  tribunal  of  equal  jurisdiction,  and,  so  far 
as  power  over  the  subject  is  concerned,  of  equal  dignity ; 
novel,  as  the  efiPect  of  an  injunction  is  held  to  be  equivalent 
to  a  seizure  of  the  subject ;  not  a  restraint  only  upon  the 
defendant  against  whom  it  issues. 

Our  duty  is  plain.  If  we  permit  the  course  pursued  by 
the  defendants  to  pass  without  rebuke,  we  may,  for  all 
practical  purposes,  surrender  our  whole  judicial  power,  leav- 
ing the  construction  of  our  practice  to  be  decided  by  other 
courts,  who  without  any  appellate  authority,  may  yet  choose 
to  exercise  a  general  superintendence  over  State  institutions- 

We  have  approached  the  subject  and  examined  it  with, 
as  we  believe,  a  proper  sense  of  its  importance.  VVe  have 
weighed  every -argument,  and  taken  our  own  time  to  reflect 
upon  the  facts.  Our  deliberate  conclusion,  upon  the  whole 
case,  is  that  the  defendants  have  shown  no  cause,  whatever,, 
why  they  should  not  be  amenable  to  this  court  for  a  disobe- 
dience of  their  process,  as  well  as  an  attempted  interferencer 
with  the  possession  of  our  receiver.  Even  since  the  hearing 
of  the  argument^  we  are  advised  by  the  report  of  the  receiver,, 
he  has  *  been  compelled  to  appear  before  the  circuit  court,, 
and  required,  by  that  forum,  to  deliver  over  to  one  of  the- 
defendants  the  property  in  our  possession,  the  order  for 
which  that  defendant  has  served  in  person.  This  is  but  the 
necessary  consequence  of  the  original  motion,  on  which  the 
process  of  the  circuit  court  has  issued.  The  whole  proceed- 
ing has  but  reached  its  natural  result.  We,  therefore,  hold 
both  defendants  are  in  contempt,  and  should  be  dealt  withi 
accordingly. 

An  attachment  is  ordered  against  both  defendants,  bui 
the  court  will  hereafter  direct  when  it  shall  issue.. 

Attachment  ordered. 
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FINAL   ORDER  APPOINTINa    TRUSTEES  AND   DISMISSINa  ALL   PRO- 
CEEDINGS IN  THE   PENDING    CAUSE. 

"  This  cause  came  on  to  be  heard  by  consent  of  the  parties, 
and,  it  being  made  to  appear  to  the  court,  by  the  declara- 
tion of  the  said  defendants,  Chas.  Stetson,  John  C.  Wright, 
Samuel  Fosdick,  Samuel  J.  Broadwell,  George  Crawford, 
Abraham  M.  Taylor,  and  Clement  Dietrich,  heretofore  made 
in  open  court,  as  well  as  by  their  answers  on  file,  that  they, 
as  assignees  of  the  said  Ohio  Life  Insurance  and  Trust  Com- 
pany, created  by  the  deed  of  that  company,  dated  26th  day 
of  September,  1857,  have  submitted  to  the  judgment  of  this 
court  the  further  administration  of  the  trust  confided  to 
them  as  aforesaid,  to  be  managed  as  this  court  may  direct. 
It  is,  therefore,  ordered  and  adjudged  that  James  P.  Eil- 
breth  and  Charles  Kemelin,  disinterested  persons,  be  and  they 
are  hereby  appointed  trustees  of  the  assets  and  property 
which  were  of  the  said  trust  company,  in  the-  place  of  the 
above  named  assignees,  who  have  surrendered  their  trust  as 
aforesaid,  with  all  the  rights  and  powers  conferred  upon  said 
assignees,  by  law,  and  by  the  said  deed  of  assignment,  as 
well  in  relation  to  the  property,  assets  and  liabilities  of  said 
trust  company,  in  the  State  of  Ohio,  as  elsewhere,  but  sub- 
ject to  the  outstanding  contracts  and  liabilities,  for  rents, 
counsel  fees  and  other  expenses,  made  aud  incurred  by  said 
assignees,  in  the  execution  of  said  trust  prior  to  the'surren- 
der  thereof,  as  aforesaid;  and  the  said  trustees,  hereby 
appointed,  shall  proceed  in  the  administration  of  said  trust 
according  to  law,  with  the  diligence  requisite  to  make  the 
assets  available  for  the  benefit  of  the  creditors.  But,  before 
entering  upon  the  discharge  of  their  duties,  the  said  trus- 
tees shall  be  sworn  duly  to  perform  the  same  according  to 
law,  and  shall,  moreover,  enter  into  43eparate  undertakings, 
with  sureties  to  be  approved  by  the  court,  in  the  penal  sum 
of  fifty  thousand  dollars  each,  payable  to  the  State  of  Ohio, 
for  the  benefit  of  all  parties  interested  in  said  trust,  and  con- 
ditioned each" for  the  faithful  management  of  said  trust,  and 
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the  proper  accounting  for  all  moneya  that  may  come  into 
their  hands  as  trustees." 

"And  it  is  further  ordered  that  said  Stetson,  and  his  asso- 
ciate assignees,  have  permission  to  withdraw  from  the  docu- 
ments and  efiects  now  in  the  hands  of  the  late  sheriff 
(Mathers),  as  receiver,  any  private  property  of  theirs,  or  of 
either  of  them,  and,  also,  their  vouchers  for  acts  done  by 
them  in  the  due  execution  of  said  trust,  while  in  their 
hands,  giving  receipts  to  said  Mathers,  specifically  describ- 
ing the  property  so  to  be  withdrawn.  " 

"  And  it  is  further  ordered,  that  said  defendants,  the  Ohio 
Life  Insurance  and  Trust  Company,  and  said  Stetson  and 
others,  assignees  as  aforesaid,  shall,  within  ten  days  after 
notice  of  the  qualification  of  the  trustees  hereby  appointed, 
execute  and  deliver  to  them,  for  the  benefit  of  all  the  credi- 
tors and  stockliolders  of  the  said  Ohio  Life  Insurance  and 
Trust  Company,  a  deed  conveying  to  them  in  trust,  as  afore- 
said, all  the  real  and  personal  property,  assets  and  choses  in 
action,  which  were  of  the  said  trust  company,  and  were 
assigned  to  the  said  Stetson  and  others  as  assignees,  by  said 
deed  of  assignment  of  the  26th  of  September,  1857,  as  the 
same  remain  not  disposed  of  under  said  assignment." 

"  And  it  is  further  ordered,  that  Richard  Mathers,  hereto- 
fore appointed  receiver  in  this  case,  shall,  on  demand  of  the 
trustees  hereby  appointed,  and  notice  of  their  having  been 
duly  qualified,  hand  over  to  them  the  cash,  books,  choses 
iu  action,  and  other  property  which  belonged  to  said  trust 
company,  and  now  in  his  hands,  deducting  therefrom  any 
amount  heretofore  paid  by  him  under  the  order  of  this 
courty  passing  over,  instead  of  cash,  the  vouchers  he  holds 
for  every  such  payment.  lie  is  also  allowed  to  deduct  from 
said  cash  the  sum  of  one  thousand  dollars,  now  allowed  him 
by  the  court  for  his  services  as  receiver,  and  the  further  sum 
of  two  thousand  three  hundred  and  two  dollars  allowed  him 
for  his  payment  of  taxes,  expenses,  and  fees  of  counsel, 
incurred  in  keeping  and  defending  the  said  property  while 
in  his  hands,  he  giving  said  trustees  duplicate  certificates 
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therefor,  one  for  the  trustees  and  one  to  be  filed  in  this 
court;  and  when  said  receiver  shall  have  performed  the 
things  required  of  him  by  this  order,  and  made  due  report 
thereof  to  this  court,  and  it  shall  be  made  appear  that  the 
proceedings  for  contempt  against  him  and  others,  for  acts 
done  under  the  orders  of  this  court  are  dismissed,  the  said 
Mathers  shall  stand  discharged  from  further  duties,  as  re- 
ceiver, under  his  said  appointment;  and  it  being  made, 
further,  to  appear  that  the  circuit  court  of  the  United  States* 
for  the  seventh  circuit  and  southern  district  of  Ohio,  have 
ordered  thtct  there  be  paid,  by  said  Eichard  Mathers,  re- 
ceiver, to  James  P.  Kilbreth,  out  of  the  said  assets,  the 
sum  of  three  hundred  and  sixty-seven  dollars  and  sixty-five 
cents  for  all  costs,  counsel  fees  and  expenses,  incident  to  his 
said  o£5ice  as  receiver  appointed  by  that  court ;  it  is  further 
ordered,  that  the  trustees  now  appointed  shall  pay  out  of 
the  assets  which  may  come  to  their  hands  the  said  sum  of 
three  hundred  and  sixty-seven  dollars  and  sixty-five  cents, 
taking  therefor,  from  said  Kilbreth,  triplicate  receipts ;  one 
copy  for  themselves,  one  to  be  filed  in  this  court,  and  one 
for  said  assignees.  It  is  also  ordered  that  said  Richard 
Mathers,  receiver,  out  of  the  assets  in  his  hands,  pay  the 
costs  of  this  cause ;  and  it  is  further  ordered,  that  said  trus- 
tees shall  immediately  take  under  cheir  control  the  suits 
pending,  and  judgments  for  and  against  the  said  trust  com- 
pany and  said  assignees  or  either,  in  the  State  of  Ohio  and 
elsewhere,  and  manage  the  same  for  the  benefit  of  the 
trust." 

*'  And  this  court  being  satisfied  that  the  proceedings  for 
contempt  in  the  circuit  court  of  the  "United  States,  for  the 
seventh  circuit  and  southern  district  of  Ohio,  against  Rich- 
ard Mathers  and  several  others,  have  been  dismissed  and  the 
parties  discharged  therefrom;  and  being  further  satisfied, 
that  James  P.  Kilbreth  and  Nathaniel  C.  McLean,  against 
whom  proceedings  for  contempt  are  now  filed  in  this  court, 
did  not,  in  any  act  of  theirs,  intend  to  bring  this  court  into 
contempt  or  unlawfully  to  oppose  the  execution  of  its  orders. 
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do  order  that  said  proceedings  be  dismissed,  and  that  said 
Eilbreth  and  McLean  go  discharged  thereof  without  day/' 
^^  As  to  all  matters  not  provided  for  in  this  decree,  it  is  or*- 
dered  that  the  petition  of  the  plaintiffs  and  the  several  cross-* 
petitions  filed  in  this  cause  be  dismissed  without  prejudice, 
and  this  decree  shall  not  be  understood,  taken,  or  construed 
as  determining  any  question,  dther  for  or  against  the  said 
asfflgnees,  as  to  any  alleged  mismanagement  of  said  trust 
fund  while  in  their  hands — ^the  design  being  to  leave  those 
questions  without  prejudice  to  either  party  by  this  decree." 


SPRINaBB  AND   FrIBS  V.  EdWABD  WiSE,  BERNARD   SiNOER  ANP 

ItEWfB  Wish. 

(No.  9,600.) 

1.  Aji  action  will  not  lie  for  the  recovery  of  damages,  alleged  to  have  oc- 
curred in  consequence  of  a  malicious  civil  suit,  unaccompanied  by  the 
arrest  of  the  person  or  a  seizure  of  property.  The  costs  of  the  action  in 
which  he  recovers  are  supposed  to  compensate  him  for  his  loss. 

2.  When  the  foundation  of  the  action  is  alleged  damage  in  consequence 
of  the  wrongful  and  malicious  levy  upoi^  property,  speoial  injury  must 
be  alleged  and  shown. 

Special  Term. — On  demurrer  to  petition. 

The  petition  sets  forth  '<  that  the  defendants,  on  or  about 
the  21st  day  of  June,  A.  B.  1858,  commenced  an  action 
against  them  in  the  court  of  common  pleas,  in  the  county 
of  Jackson,  and  State  of  Missouri,  and  in  said  cause  filed 
their  petition  against  these  plaintifiis,  and  among  other 
things,  averred  that  these  plaintifis  were  merchants  trading 
at  Cincinnati,  Ohio,  under  the  name  of  Springer  &  Fries; 
that  they  did  not  know  the  first  name  of  said  Springer  & 
Fries,  and,  therefore,  sued  them  as  Charles  Springer  and 
John  A.  Fries ;  that  these  plaintifis  executed  and  delivered 
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to  Seligman  &  Stetheimer,  of  the  State  and  city  of  New 
York,  their  promissory  note,  for  the  sum  of  seven  hundred 
and  twenty-five  dollars  and  seventy-two  cents,  which  be- 
came due  three  months  after  the  date  thereof,  to- wit:  on 
the  15th  day  of  April,  A.  D.  1857;  also,  their  other  promis- 
sory note,  dated  July  1st,  1857,  for  the  sum  of  twenty-five 
hundred  and  sixty-six  dollars  and  forty-four  cents,  which 
became  due  March  Ist,  1858,  and  on  which  five  hundred 
dollars  had  been  paid;  and,  also,  their  other  promissory 
note,  dated  July  17, 1857,  for  the  sum  of  six  hundred  and 
six  dollars  and  twelve  cents,  which  fell  due  March  17, 1858. 
The  said  plaintifis  in  said  cause,  further  alleged,  in  their 
said  petition,  that  the  said  notes  had  severally  been  indorsed 
by  said  Seligman  &  Stetheimer  to  them,  and  that  they  were 
the  legal  owners  thereof;  that  the  said  several  notes  had 
been  casually  lost,  and  that  they  could  not,  therefore,  file 
the  same  in  said  cause,  then.  The  plaintiffs  herein  say  that 
the  defendants  are  partners,  and,  as  such,  commenced  said 
action  in  said  court  of  common  pleas  of  Jackson  county ; 
they  further  say,  that  in  said  action  Louis  J.  Singer,  agent 
for  the  above  named  defendants,  swore  to  the  truth  of  said 
averments,  and  he,  also,  at  the  commencement  of  said  action, 
made  oath  ^  that  said  plaintiffs  had  a  just  demand  against  said 
defendants,  Springer  k  Fries ;  that  the  amount  which  they 
ought  to  recover  thereon,  was  thirty-four  hundred  dollars, 
and  that  said  Springer  &  Fries,  as  said  affiant  believes,  are 
not  residents,  nor  residing  within  the  State  of  Missouri; '  and 
thereupon  said  defendants,  by  their  agents  and  attorneys,  pro- 
cured, to  be  issued,  a  writ  of  attachment  against  the  prop- 
erty of  these  plaintiffs,  and  caused  the  property  of  these 
plaintiffs  to  be  seized  thereon  to  satisfy  said  claim." 
.  ^^  These  plaintifis  say  that  it  is  not  true,  that  at  the  time  of 
the  commencement  of  said  action,  the  said  defendants  here- 
in were  the  holders  or  thejowners  of  the  said  notes  described 
above,  and  that,  at  that  time,  the  same  had  not  been  in- 
dorsed over  to  them  by  said  Seligman  and  Stetheimer ;  they 
further  say,  that  said  notes  were  not  casually  lost,  as  averred 
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by  said  defendants  herein  in  their  said  petition,  but,  on  the 
contrary,  at  said  time  the  same  were  in  the  hands  of  parties 
in  Cincinnati,  who  held  them  as  agents  for  Seligman  and 
Stetheimer,  who  were  then,  are  now,  and  ever  have  been, 
the  real  bona  fide  holders  and  owners  of  said  notes.  The 
plaintifis  herein  say  that  they  were  at  no  time  indebted  to 
the  defendants,  and  that  the  commencement  of  said  action, 
and  the  levying  said  attachment  upon  their  property,  was 
wrongful,  malicious,  and  vexatious;  that  by  reason  thereof 
the  plaintiffs  herein  have  been  greatly  damaged  in  their 
business,  credit  and  reputation;  the  plaintiffs  further  say, 
that  the  defendants  herein,  of  their  own  motion,  have  aban- 
doned said  action,  and  dismissed  said  attachment,  and  that 
said  Seligman  and  Stetheimer,  the  real  owners  of  said  notes, 
have  now  in  another  forum  commenced  their  action  against 
these  plaintifis." 

"  The  plaintifis  say,  that  by  the  wrongful,  malicious  and 
vexatious  proceedings  of  the  defendants,  they  have  been  put 
to  large  expense  and  outlays,  and  have  sufiered  damages  to 
the  extent  of  ten  thousand  dollars,  for  which  they  ask  judg- 
ment, and  for  all  proper  relief." 

To  this  petition  the  defendants  demur,  because  it  does  not 
contain  facts  sufficient  to  constitute  a  cause  of  action. 

Jos.  Abraham,  for  plaintifis. 

TUdeUf  Hairden  ^  Gurwen^  for  defendants. 

Spbngbb,  J.  It  is  claimed  the  property  of  the  plaintifis 
was  attached,  and  that  they  received  injury  to  their  business, 
in  consequence  of  the  malicious  procedure  of  the  defend- 
ants. Ko  action  lies  against  a  party  for  the  bringing  of  a 
vexatious  civil  suit,  to  authorize  a  recovery.  There  must 
have  been  an  arrest  of  the  defendant  in  the  action,  or  some 
special  injury  arising  to.  his  property.  It  is  well  established 
that  if  an  individual,  on  an  execution,  takes  the  property  of 
another,  when  on  a  prior  execution  his  judgment  has  been 
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satisfiedy  an  action  will  lie  for  the  vexations  proaecntion  of 
the  writ.  Bnt  the  malice  in  that  case  is  the  gist  of  the 
action,  and  special  damage  must  be  averred.  Bnt  for  the 
causeless  bringing  of  an  action,  where  no  special  injury 
arises  to  a  party,  the  costs  of  the  action  in  which  be  recovers 
are  supposed  to  compensate  him  for  his  loss.  Where  there 
has  been  a  seizure  of  the  person  or  property  in  an  action, 
brought  vexationsly,  without  probable  cause,  and  for  the 
purpose  of  harassing  the  defendant,  the  latter  may  recover 
at  common  law  for  the  special  damage  he  may  have  sus- 
tained. To  sustain  such  an  action,  it  must  appear  that  either 
his  person  or  his  property  has  been  seized,  and  that  the  action 
was  without  reasonable  or  probable  cause,  and  vexatiously 
or  wrongfully  instituted. 

Kow,  how  near  does  the  |)etition  in  this  case  conform  to 
these  requisites? 

All  the  facta  msy  be  true,  as  averred  here,  «id  the  plain- 
tifis  in  the  action  in  Missouri  may  not  have  been  guilty  of  a 
vexatious  proceeding,  or  one  without  reasonable  or  probable 
cause.  It  is  not  enough  to  aver  in  a  petition  of  this  kind 
that  the  party  had  no  cause  of  action,  or  that  the  notes 
averred  to  be  the  cause  of  action,  were  not  the  property  of 
the  party  bringing  it.  The  averrment  should  be  specific, 
that  the  suit  was  brought  without  reasonable  expectation  of 
maintaining  it 

It  has  been  claimed  that  the  malice  of  the  agent  might  be 
imputed  over  to  the  principal.  As  a  general  rule,  that  is 
not  so :  it  is  not  imputed  to  him.  Unless  he  directed  the  act 
to  be  done  he  is  not  liable  for  the  malicious  wrongs  of  an 
agent,  acting  without  the  proper  scope  of  hia  duty. 

The  demurrer  is  well  taken^  and  must  be  sustained. 
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W.  D.  Alexander  v.  W.  T.  Brown. 

(No.  9,263.) 

1.  Where  a  claim  is  asserted,  and  the  usual  eyidence  submitted  to  the 
clerk,  to  entitle  a  plaintiff  to  an  order  of  attachment,  the  nature,  validity, 
or  justice  of  the  cause  of  action,  is  not  a  matter  of  inquiry. 

2.  The  affidavit  is  made  at  the  plaintiff's  peril,  and  the  undertaking  he  is 
required  to  give,  is  the  defendant's  indemnity  for  any  injury  he  may  sus- 
tain by  the  procedure. 

3.  The  defendant  may  deny,  by  affidavit,  the  specific  acts  charged  by  the 
plaintiff  to  entitle  him  to  the  process,  as  they  apply  solely  to  the  remedy 
— ^not  to  ^he  right  of  action. 

General  Term. — ^Proceeding  in  error  to  reverse  an  order 
of  the  court  at  special  term  dismissing  an  attachment. 

The  question  involved  is  the  sufficiency  of  an  affidavit  to 
authorize  an  order  of  attachment,  under  the  code. 

The  affidavit  is  as  follows :  '^  Plaintiff  says  that  the  claim 
herein,  against  the  defendant,  W.  D.  Alexander,  is  founded 
on  the  notes  set  forth  in  the  petition,  and  also  upon  the  cur- 
rency of  the  Bank  of  Tokama,  amounting  to  $17,500,  held 
by  the  affiant,  as  stated  in  his  petition,  and  the  liability  of 
said  currency,  incurred  by  said  Alexander,  as  one  of  the 
stockholders  of  said  bank.  Affiant  further  states  his  claim 
is  just,  and  he  believes  he  ought  to  recover  from  the  defend- 
ant $21,000  with  interest,  from  June  10, 1858 ;  he  further 
says,  that  Alexander  is  a  non-resident  of  the  State  of  Ohio, 
and  a  number  of  persons,  who  are  named  as  garnishees, 
have  property  of  his  in  their  possession.'? 

By  the  petition,  referred  to  in  the  affidavit,  it  is  alleged 
that  the  territorial  legislature  of  Nebraska,  in  the  year  1857, 
chartered  an  institution  to  be  established  in  Burt  county, 
by  the  name  of  'The  Bank  of  Tokama;'  that,  by  the  terms 
of  the  act  of  the  incorporation,  the  stockholders  of  the  bank 
were  made  personally  liable  for  the  full  amount  of  the  issues 
or  currency  of  the  directors^  u  e,  bills :  that  the  defendant  is  one 
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of  the  stockholders.  The  bank  has  failed,  and  become 
entirely  insolvent,  owing  the  plaintiff  J13,877,  evidenced  by 
six  notes  of  hand,  signed  by  the  president,  of  the  following 
purport : 

*2,100  St.  Louis,  Mo.,  April  28, 1858. 

Forty  days  after  date  we  promise  to  pay  to  the  order  of 
Mr.  Henry  Brown  $2,100,  for  value  received,  payable  at  the 
Franklin  Bank,  Cincinnati,  Ohio. 

(Signed)  S.  S.  CAMPBELL, 

Pres't.  Bank  of  Tokama. 

It  is  further  alleged,  that  these  notes  are  unpaid,  and  the 
plaintifi'  holds  as  collateral  security  for  their  payment  $17- 
500  of  the  bills  issued  by  the  bank,  which  were  deposited 
with  him,  by  its  officers.  He,  therefore,  asks  judgment 
against  defendant,  on  the  ground  of  his  liability,  as  stock- 
holder, to  pay  the  debts  of  the  bank. 

Smith  ^  Lowe,  for  plaintiff  in  error. 

Lee  ^  Fisher,  for  defendant  in  error. 

Storbr,  J.,  delivered  the  opinion  of  the  court. 

Several  objections  have  been  made  as  to  the  sufficiency  of 
the  affidavit,  which  in  our  opinion,  should  more  properly  be 
urged  on  the  trial  of  the  action.  We  suppose  the  right  to 
sue,  the  morality  or  immorality  of  the  claim,  the  adequacy 
of  the  consideration,  in  fact,  the  entire  cause  of  action,  are 
subjects  for  inquiry.in  another  stage  of  the  proceedings,  and 
can  not,  with  any  propriety,  be  considered  on  a  motion  to 
discharge  an  order  of  attachment.  If  we  were  permitted 
in  this  summary  way  to  inquire  into  the  merits  of  the  con- 
troversy, we  should  forestall  ail  future  action,  and  virtually 
deprive  the  plaintiff  of  a  full  investigation  of  his  right. 
This  rule  is  but  the  ordinary  course  pursued  by  all  dburts, 
when  motions  are  made  to  quash  a  writ,  or  to  set  aside  a 
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process,  not  authorized  by  law,  or  which  was  improviden- 
tially  issued. 

Where  a  claim  is  asserted,  and  the  usual  evidence  sub- 
mitted to  the  clerk  to  entitle  a  plaintiff  to  his  order  of 
attachment,  or  of  arrest,  or  for  the  recovery  of  personal 
property,  the  nature,  validity  or  justice  of  the  cause  of  action, 
is  not  a  matter  of  inquiry:  all  that  can  be  demanded  is  the 
ordinary  proof  of  indebtedness,  by  the  defendant,  his  frau- 
dulent conduct,  or  unlawful  detention  of  the  property.  The 
affidavit  is  made  at  the  plaintiffs  peril;  and  the  undertaking 
he  is  required  to  give,  is  the  defendant's  indemnity  for  any 
injury  he  may  sustain  by  the  procedure. 

This  view  of  the  case  disposes  of  the  objection,  that 
the  bank  was  not  legally  incorporated ;  and  the  territorial 
legislature  which  granted  the  charter  had  no  power  to 
grant  such  a  franchise.  It  is  asserted  in  general  terhis,  the 
grant  was  made,  and  until  the  contrary  is  proved,  we  must 
presume  such  is  the  fact.  To  permit,  then,  an  issue  to  be 
made,  in  this  stage  of  the  cause,  to  test  the  validity  of  the 
charter,  would  result  in  a  trial  in  advance,  before  any  plea 
or  answer  setting  up  a  defense  is  filed ;  compelling  us  mean- 
while to  take  judicial  notice  of  what  are  called  territorial 
statutes,  which  we  would  not  permit  in  ordinary  cases, 
unless  specially  pleaded  and  proved  as  ordinary  facts. 

The  same  remark  will  apply  to  the  objection  taken  to  the 
liability  of  the  bank,  upon  the  note  made  by  the  president, 
copies  of  which  are  exhibited  with  the  petition.  Whether 
the  signature  of  that  officer  is  genuine,  or  whether  he  was 
empowered  to  enter  into  the  contract,  or  whether  its  form 
or  execution  is  such  as  is  required  by  law,  are  questions  not 
now  before  us,  and  were  very  properly  disregarded  by  the 
judge  at  special  term. 

If  we  should  suppose  the  corporation  referred  to  was  not 
legally  created,  it  does  not  follow  that  those  who  were  in- 
strumental in  bringing  it  into  life — its  stockholders  and 
officers — are  not  still  responsible  for  its  issues.  When  we 
find  such  a  state  of  things  to  exist,  the  pretended  corporators 
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have  been  regarded  as  partners,  or  joint  stockholders,  liable, 
individually,  to  fulfill  what  the  corporate  body  would  have 
been  compelled  to  do  if  it  had  a  legal  existence. 

The  argument  of  the  defendant's  counsel,  therefore,  could 
not  be  sustained,  if  the  hypothesis  he  has  urged  be  true. 

We  do  not  discover  any  error  in  the  ruling  at  special 
term  upon  the  general  sufficiency  of  the  affidavit.  It  states 
an  indebtedness,  and  the  amount  actually  due  by  the  de- 
fendant;  his  non-residence,  also,  is  averred,  and  the  usual 
formalities,  required  by  the  code,  are  pursued. 

The  defendant,  in  every  case  where  an  order  of  attach- 
ment has  issued,  may  deny  by  affidavit,  the  specific  acts 
charged  by  the  plaintiff,  to  entitle  him  to  the  process.  If 
fraud  is  alleged,  he  may  contradict  it,  and  so  of  non-resi- 
dence, as  these  apply  solely  to  the  remedy,  not  to  the  right 
of  action.  Here  no  exception  is  taken  to  the  affidavit  upon 
any  such  ground.  If  any  exists  in  reality,  it  is,  as  we  have 
already  said,  such  as  can  only  be  determined  on  the  final 
hearing  of  the  cause. 

Judgment  affirmed. 


Thomas  Bunlap  bt  al.  v.  Executor  of  John  A.  Wishmah 

BT  AL. 

(No.   6,896.) 

1.  When  interest  is  payable  by  the  terms  of  a  contract,  at  stated  periods,  it 
beeomes  principal  from  the  time  of  payment^  and  may  be  reoorered  as 
such,  with  interest  from  the  time  it  became  due;  but  at  no  higher  rate 
than  six  per  cent,  per  annum,  although  the  interest  arising  on  the  con- 
tract was  at  the  rate  of  ten  per  centum  per  annum,  under  the  statute. 
It  would  be  otherwise,  if  under  that  statute,  .the  interest  on  the  interest 
had  been  stipulated  for,  at  the  highest  rate  authorised. 

Special  Tbbm. — This  is  an  action  by  Thomas  Dunlap  and 
others  to  foreclose  a  mortgage  given  by  John  A.  Wiseman . 
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CharleB  Stewart  aad  Thomas  Webb,  execatora^  eto«,  of  Jobo 
Walker,  deceased,  are  made  parties,  and  they  set  up  in  their 
answer  a  mortgage  on  the  same  premises,  from  Wiseman  to 
Walker. 

The  question  in  the  case  is  whether  interest  shall  be  al- 
lowed, and  what  shall  be  the  rate  of  interest  upon  interest 
as  it  matured,  on  a  promissory  note,  which  reads  as  fol- 
lows: 

«  Jl,500,  Cincinnati,  April  14, 1853. 

•*  On  or  before  the  14th  day  of  April,  1866,  for  value  re- 
ceived, I  promise  to  pay  John  Walker,  or  order,  fifteen 
hundred  dollars  with  10  per  cent,  interest  yearly  from  date, 
to  be  paid  at  the  end  of  each  ^ix  months. 

JOHN  A.  WISEMAN.'^ 

Clinton  Idrbi/j  for  plaintiffi. 

W.  B,  Ccddwellj  for  executor,  etc.,  of  Wiseman. 
TUden  ^  Rairden^  for  executors,  etc.,  of  Walker. 

Spbncbr,  J.  It  has  been  decided  in  the  case  of  WcUkinson 
V.  Boot^  4  Ohio,  878,  that  on  a  note  drawn  in  this  way,  the 
interest  would  be  allowed  on  the  interest,  as  it  matured  from 
time  to  time;  that  was  an  action  brought  for  the  recovery 
of  the  interest  alone,  the  principal  not  having  yet  become 
due,  and  it  was  held  that  where  a  note  was  drawn  in  that 
way,  the  interest,  when  it  should  be  paid,  becomes  principal, 
and  draws  interest. 

The  present  case  falls  within  this  ruling.  The  plaintiffs  are 
entitled  to  interest  on  these  installments  of  interest,  as  they 
matured,  at  the  end  of  every  six  months.  But  where  in- 
terest is  thus  made  principal,  the  question  is  what  rate  of 
interest  does  it  draw  ?  The  statute  provides  that  on  all  sums 
of  money,  after  the  same  shall  become  due,  the  interest  shall 
be  allowed  at  the  rate  of  six  per  cent,  and  no  more.  By 
virtue  of  that  provision,  then,  this  installment  of  interest 


400        SUPERIOR  COURT  OF  CINCINNATI. 


Nilos'  Works  v.  The  City  of  Cincinnati. 


would  only  draw  six  per  cent. ;  but  it  provides  that  parties 
may  agree,  in  writing,  to  pay  interest  at  a  rate  not  exceed- 
ing ten  per  cent.  We  are  disposed  to  give  that  statute  a 
strict  construction.  If  the  parties  had  agreed,  by  the  terms 
of  the  contract,  to  pay  interest  at  the  rate  of  ten  per  cent, 
on  the  interest  as  it  matured,  it  would  be  a  contract  for  that 
sum;  but  they  agreed  to  pay  ten  per  cent,  only  on  the  prin- 
cipal sum,  so  that  the  contract,  if  the  law  were  embodied 
into  it,  entitles  the  party  to  interest  on  the  installments  of 
interest,  as  they  matured,  at  the  rate  of  six  per  cent. 
Decree  accordingly. 


NiLBs'  Works  v.  Thb  City  of  Cinoinnatl 

(No.  9,132.) 

1.  The  right  of  any  proprietor  of  land  through  which  a  nataral  water- 
course runs,  is  to  make  such  use  of  the  water  and  to  erect  such  structures 
oyer  the  stream  as  will  not  interfere  with  the  rights  of  other  proprietors 
above  or  below. 

2.  A  proprietor  has  no  right  to  change  the  channel  of  a  water-course  by 
means  of  a  sewer,  and  throw  the  water  upon  the  land  of  his  neighbor  in 
a  different  place  or  direction  from  that  in  which  it  before  flowed;  if  he 
does  so,  and  his  neighbor  continues  the  sewer,  only  ordinary  care  and 
diligence  is  demanded  of  the  neighbor  in  the  construction  of  such  ex- 
tension of  the  sewer,  so  far  as  he  is  concerned. 

3.  Where  a  natural  water-course  runs  through  part  of  a  city  which  is  sub- 
divided int()  lots  and  intersecting  streets,  and  a  proprietor  undertakes  to 
construct  a  sewer  on  his  particular  premises,  as  a  substitute  for  the  natural 
water-course,  he  is  bound  to  contemplate  and  make  provision  for  the 
future  increased  flow  of  water  occasioned  by  the  usual  and  ordinary  im- 
provement of  the  streets,  as  also  of  the  lots  fronting  on  these  streets, 
within  the  limits  of  the  territory  naturally  drained  by  the  water-course. 

4.  Where  a  municipal  corporation,  by  a  change  of  grade  in  the  public 
streets,  has  caused  an  increase  flow  of  water  in  a  natural  water-course 
such  fact  is  not  relevant  to  the  question  of  liability  on  tha  part  of  the 
corporation,  in  a  case  of  the  breakage  and  overflow  of  a  sewer  built  by 
the  plaintiff,  after  such  change  of  grade,  as  a  substitute  for  this  water- 
course on  plaintiff's  premises. 
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Special  Tbbm. — ^Action  to  recover  fifty  thousand  dollars 
damages,  claimed  to  have  been  incurred  by  the  plaintiff,  by 
the  breakage  and  overflow  of  a  sewer. 

The  plaintiff,  a  corporation  organized,  under  the  laws  of 
the  State  of  Ohio,  for  manufacturing  purposes,  became,  in 
the  year  1854,  the  owner  of  certain  leasehold  premises,  situate 
on  the  west  bank  of  the  Miami  and  Erie  canal,  about  sixty- 
one  feet  north  of  Front  street,  in  the  city  of  Cincinnati. 
The  premises  were  occupied  by  the  plaintiff  for  machine 
shops,  in  the  manufacture  of  engines  and  various  other  iron 
machines,  together  with  a  large  iron  foundry  situate  on  the 
canal  side.  The  plaintiff's  lessors,  J.  S.  &  J.  M.  Niles,  in  the 
year  1844,  prior  to  the  erection  of  said  buildings  on  the  prem- 
ises, and  for  the  purpose  of  improving  and  supplying  a  substi- 
tute for  a  natural  water-course,  known  as  Deer  Creek,  which 
ran  across  the  premises,  caused  a  stone  sewer  of  eight  feet  in- 
terior diameter  to  be  constructed  through  the  premises,  from 
north  to  south,  situate  a  few  feet  west  of  and  parallel  to  the 
canal  bed,  and  connecting  with  a  sewer  shortly  afterward 
built  through  Dr.  Morehead's  premises  on  the  north,  and 
emptying  on  the  premises  of  Nicholas  Longworth  on  the 
south;  and  the  waters  flowed  thence  diagonally  across  Long- 
worth's  premises,  and  found  their  way  to  the  canal,  at  the 
abutment  of  the  stone  bridge  across  Front  street.  Long- 
worth  subsequently  in  the  same  year  continued  the  sewer 
across  his  lot,  but  it  washed  away  before  it  was  completed 
and  Longworth  abandoned  the  undertaking.  The  defend- 
ant, in  the  year  1856,  for  the  purpose  of  protecting  the 
bridge  abutment,  with  the  consent  of  Longworth,  and  at 
the  city's  expense,  caused  a  similar  sewer  to  be  constructed 
across  Longworth's  property,  extending  in  a  curve  from  the 
Niles'  sewer  to  the  waste  wier  of  the  canal  at  the  bridge. 
In  the  midst  of  a  heavy  rain  on  May  5,  A.  D.  1858,  the 
sewer  under  plaintifl''s  foundry  broke,  causing  one  side  of 
the  foundry  to  tumble  down,  causing  great  destruction  and 
loss  of  property,  and  putting  a  stop  to  plaintiff^s  business. 
26 
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Plaintift*  sought  to  recover  a  compensation  from  the  city 
of  Cincinnati,  claiming  that  the  sewer  across  Longworth's 
lot,  as  built  by  the  city,  was  such  an  obstruction  of  the 
waters  of  Deer  Creek  that  it  caused  plaintiff's  sewer  to  break ; 
and  also  claiming  that  the  city  had  increased  the  quantity 
of  waters  d  raining  i  n to  Deer  Creek,  and  that  by  reason  thereof, 
the  curved  sewer  across  Longworth's  premises  became  in- 
sufficient to  carry  oft'  the  flow,  and  the  pressure  caused  the 
sewer  of  plaintift*  to  break  and  the  injury  complained. of  to 
occur. 

It  was  in  evidence  that  Deer  Creek  was  a  natural  water- 
course, originally  draining  an  area  of  a  thousand  and  sev- 
enteen acres,  and  emptied  into  the  Ohio  river  at  the  mouth 
of  the  Miami  and  Erie  canal.  The  stream  meandered 
through  the  valley,  crossing  the  lands  of  many  difterent 
owners,  and  that  as  early  as  1881,  the  State  of  Ohio,  in  the 
construction  of  the  canal,  caused  a  large  semi-circular  sewer, 
twenty  feet  wide  and  ten  feet  high,  to  be  laid  in  the  bed  of 
the  creek,  above  Eighth  street;  That  the  respective  owners 
within  the  city  limits,  began  one  after  another,  to  straighten 
that  part  of  the  stream  on  their  own  premises,  making  the 
course  thereby  more  direct,  and  each  severally  and  at  times, 
by  combination  of  owners,  inclosed  the  stream  in  a  sewer. 
The  city  authorities,  from  time  to  time,  built  sewers  under 
the  streets  that  crossed  the  stream,  and  at  times  assisted 
toward  the  construction  of  others  on  private  property,  so 
that  at  length  after  many  years,  every  owner  of  land  south 
of  Court  street  had  inclosed  the  stream  across  his  land, 
making  thereby  a  continuous  line  of  sewerage  from  Court 
street  to  Front  street,  although  not  of  uniform  capacity,  struc- 
ture or  dimensions,  and  having  a  descent  of  46.01  feet  in  that 
distance. 

It  was  also  in  evidence  that  the  area  originally  drained 
into  Deer  Creek  had  been  increased  from  1,017  to  1,066 
acres,  by  reason  of  change  in  the  grades  of  the  streets  and 
the  construction  of  sewers  leading  toward  Deer  Creek;  that 
public  and  private  improvement  of  the  surface  of  the  ter- 
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ritory  drained  .thereto,  had  been  extensive,  and  that  the 
efi'ect  of  such  improvements  by  grading,  paving  and  covering 
with  stones,  buildings,  etc.,  was  to  lessen  the  absorption  of 
water,  and  quicken  the  flow,  and  increase  the  concentration 
at  any  particular  point  within  a  given  time;  that  the  in- 
creased rapidity  of  concentration  would  add  at  least  ten  per 
cent,  to  the  quantity  of  water  delivered  at  a  particular  point 
in  a  given  time. 

During  the  progress  of  the  trial,  Joseph  Seifert,  a  witness 
introduced  on  behalf  of  the  plaintiff*,  testified  that  there  was 
a  part  of  the  city  which  naturally  drained  westwardly  into 
Mill  Creek  .on  the  west  of  the  city  and  not  into  Deer  Creek, 
which,  however,  had  been  brought  to  drain  into  the  Deer 
Creek  sewer  by  changing  the  grades  of  certain  of  the  streets 
of  the  city,  prior  to  the  time  of  the  construction  of  the  sewer 
through  plaintiff^'s  premises. 

The  witness  was  proceeding  to  state  what  portion  of  the 
city  was  so  changed  in  its  drainage,  when  objection  to  the 
testimony  was  interposed  by  the  counsel  for  the  defendant, 
.as  being  incompetent  and  irrelevant,  it  not  appearing  that 
the  plain tifl^  or  its  lessors  were  interested  in  the  property 
when  any  of  the  changes  of  the  grades  of  the  streets  were 
made,  and  the  sewer  of  plaintiff"  having  been  built  in  view 
of  the  grades  as  they  were  at  the  time  of  its  construction,  in 
the  year  1844.  The  objection  was  sustained  by  the  court, 
and  the  plaintiff*  entered  its  exception  to  the  ruling. 

The  counsel  for  plaintiff  then  asked  the  witness  what  in- 
crease the  city  had  caused  in  the  flow  of  water  into  the  Deer 
Creek  sewer,  since  the  construction  of  plaintiff's  sewerin  the 
year  1844,  by  the  paving  or  improving  of  new  streets  and 
pavements  in  those  parts  of  the  city,  before  that  time  unim- 
proved, or  but  partially  improved. 

To  this  the  counsel  for  defendant  made  objection,  as  being 
incompetent  and  irrelevant,  for  reason  that  it  appeared  that 
the  premises  occupied  by  the  plaintiff^  was  a  lot,  in  a  subdi- 
vision of  an  original  city  lot,  containing  streets  laid  out  and 
established  befor^e  the  year  1844,  and  for  reason  that  the 
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usual  and  ordinary  improvements  of  the  streets,  as  also  upon 
the  lots  fronting  on  the  streets,  and  the  flowing  of  water 
thus  occasioned  being  a  matter  necessarily  in  the  contempla* 
tion  of  the  plaintiff's  lessors,  when  they  built  the  sewer 
through  their  premises  as  a  substitute  for  the  natural  water 
channel. 

The  objection  was  sustained  by  the  court,  and  the  plaint- 
iff entered  its  exception  to  the  ruling. 

Taft  ^  Ferry  for  plaintiff'. 

Hart  ^  Disney  and  George  E,  Pugh  for  defendant. 

Gholson,  J.,  charged  the  jury  as  follows; 

This  action  was  brought  by  the  plaintiff  to  recover  for  an 
injury  sustained  by  the  falling  down  of  a  building  occupied 
as  a  foundry,  the  consequent  destruction  of  property,  and  an 
interruption  to  business. 

The  plaintiff  had  a  lease  upon  the  lot  and  building  for  tea 
years,  and  was  bound  to  keep  the  building  in  repair.  The 
costs  of  such  repairs,  if  the  verdict  was  for  the  plaintiff,  to- 
gether with  the  injury  to  its  personal  property,  and  incon- 
venience to  its  business,  would  be  proper  matters  to  be  taken 
into  consideration  in  assessing  the  damages. 

The  defendant  denied  any  liability  whatever  for  the  in- 
jury of  which  the  plaintiff  complained. 

It  appears  from  the  pleadings  and  evidence,  that  in  early 
times  there  ran  through  the  limits  of  the  city  of  Cincinnati 
a  natural  water-course,  known  as  Deer  Creek. 

The  right  of  any  proprietor  of  lots  of  land,  through 
which  this  water-course  ran,  was  to  make  such  use  of  the 
water,  and  to  erect  such  structures  over  the  stream,  as  would 
not  interfere  with  the  rights  of  the  owners  above  or  below. 
If  a  portion  of  the  city  through  which  the  stream  runs  was 
subdivided  into  lots,  and  streets  were  laid  out  and  dedicated, 
running  to  or  across  the  natural  water-course,  a  right  to  the 
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use  of  the  streets  in  connection  with  the  water-course,  for 
the  discharge  of  water  from  the  lots  fronting  on  the  streets 
would  be  created. 

Persons  who  might  afterward  become  possessed  of  the 
lots  through  which  the  water-course  passed,  would  hold 
them  subject  to  the  right  to  the  use  of  the  streets  for  the 
discharge  of  the  water. 

If  the  owner  of  a  lot  through  which  the  water-course 
flowed  in  its  natural  channel,  should  choose  to  substitute  an 
artificial  one,  it  would  be  his  duty  to  see  that  it  was  suffi- 
cient for  all  the  purposes  of  the  natural  one.  When  such 
an  artificial  channel  is  constructed  by  one  proprietor,  he 
must  take  care  that  he  does  not  prevent  the  accustomed 
flow  of  the  water  in  the  natural  channel  from  above,  or  in- 
juriously increase  it,  or  change  its  course  below. 

If  one  proprietor,  having  constructed  such  a  channel,  the 
proprietor  below  desires  to  continue  it,  he  may  do  so;  but 
if  he  constructs  one  of  an  insufficient  size,  or  in  an  insuffi- 
cient manner,  and  is  thereby  injured,  it  is  his  own  loss. 

When  an  artificial  channel  for  a  water-course  has  been 
constructed  by  one  proprietor,  and  structures  connected  with 
it  are  erected  upon  his  property,  and  this  artificial  channel  is 
continued  by  a  construction  for  the  purpose,  through  the 
land  of  a  proprietor  below,  whether  the  latter  will  be  respon- 
sible for  an  injury  to  the  former,  may  be  a  question  of  care 
and  diligence. 

A  man  has  no  right  to  change  the  channel  of  a  water- 
course, by  means  of  a  sewer,  and  throw  the  water  upon  the 
land  of  his  neighbor  in  a  different  place  or  direction  from 
that  in  which  it  before  flowed.  If  he  does,  and  as  a  matter 
of  agreement,  or  for  the  protection  of  his  own  property,  the 
neighbor  continues  the  sewer,  he  is  only  bound  to  use  ordi- 
nary care  and  diligence  in  its  construction,  and  does  not  be- 
come an  insurer  against  any  injury  resulting  to  the  sewer 
above,  or  to  structures  connected  with  it,  and  which  may  be 
aflected  by  its  destruction. 

In  this,  case,  if  it  appears  from  the  evidence  that  a  loss  and 
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injurj  happened  on  the  land  or  premises  occupied  by  the 
plaintiff',  it  must  sustain  it,  unless  it  show  affirmatively  a 
right  to  place  it  elsewhere.  This  is  claimed  on  two  grounds. 
First,  that  the  city,  improperly  and  without  right,  increased 
the  flow  of  water  through  the  sewer  from  above. 

Second,  that  the  city,  improperly  and  without  right,  ob- 
structed the  flow  of  water  from  the  sewer  through  the  lot 
of  the  plaintiff'  from  below.  The  city  had  the  right,  having 
constructed  the  sewer  under  the  streets,  to  use  it  for  the  same 
purpose  for  which  the  natural  water-course  was  subject  to 
be  used — the  discharge  of  the  water  passing  along  the  gut- 
ters in  the  street.  If  it  was  used  in  an  ordinary  and  proper 
manner  for  such  purpose,  there  would  be  no  liability  on  the 
ground  of  any  increase  in  the  number  of  buildings  erected 
on  the  lots.  The  improvement  of  the  city  must  be  consid- 
ered as  having  been  within  the  contemplation  of  the  parties 
at  the  time  of  making  a  subdivision  of  lots  containing  a 
dedication  of  streets. 

If  the  city  had,  carelessly  and  improperly,  brought  into 
the  sewer  by  means  of  the  openings  in  the  streets,  a  large 
quantity  of  water,  a  liability  might  result  for  any  injury 
caused  to  the  sewer  of  the  plaintiff^,  but  not  if  the  increase 
of  the  water  was  caused  by  improvements.  Against  the 
latter  it  would  be  the  duty  of  the  plaintiff"  to  guard,  in  the 
construction  of  the  sewer  through  its  property. 

As  to  the  obstruction  claimed  to  have  been  caused  by  the 
continuance  of  the  sewer,  by  the  city,  from  the  premises  of 
the  plaintiff*  through  the  property  of  Longworth,  the  jury 
would  inquire  first,  as  a  question  of  fact,  did  this  obstruction 
cause  the  injury  complained  of  upon  the  premises  of  the 
plaintiff?  This  the  plaintiff'  must  show  to  the  satisfaction 
of  the  jury,  and  if  it  failed  to  do  so,  the  jury  need  inquire 
no  further  as  to  this  branch  of  the  case. 

If  the  jury  were  satisfied  that  the  insufficiency  or  imper- 
fection of  the  sewer,  constructed  by  the  city  through  the 
property  of  Longworth,  caused  an  obstruction  of  the  water 
passing  through  the  sewer  of  the  plaintiff',  and  the  injury 
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resulted  therefrom,  it  did  not  Deceesarilj  follow  that  there 
was  a  liability  on  the  part  of  the  city. 

The  city,  representing  Longworth,  the  owner  of  the  prop- 
erty, and  the  plaintiff,  stand  as  the  proprietors  of  contigu- 
oas  lots  of  land;  through  or  by  which  a  natural  water-course 
originally  flowed. 

The  plaintiff  changed,  by  means  of  an  artificial  channel 
or  sewer,  the  course  and  direction  of  the  water,  and  threw 
it  upon  the  land  of  Longworth  at  a  place,  and  in  a  manner 
difierent  from  what  it  was  before. 

There  is  evidence,  tending  to  show  some  arrangement 
between  the  plaintiff,  or  those  it  represents,  and  Longworth, 
for  a  continuance  of  the  sewer  through  his  land.  A  sewer 
for  this  purpose  was,  it  appears,  constructed  by  Longworth. 
This  was  found  not  to  answer,  or  was  objectionable  for  some 
reason,  as  shown  by  the  evidence,  but  not,  so  far  as  appears, 
upon  the  ground  of  obstruction. 

To  obviate  this  matter,  and  under  the  circumstances  shown 
in  the  evidence,  to  which  the  jury  will  have  reference,  the 
city  undertakes  the  construction  of  a  sewer  from  the  lot  oc- 
cupied by  the  plaintiff*,  through  the  land  of  Longworth,  to 
Deer  Creek.  Now,  as  between  the  city  and  the  plaintiff",  or 
those  whom  the  plaintiff' represents,  under  the  circumstances 
disclosed  by  the  evidence,  the  city  would  not  be  absolutely 
liable  for  any  defect  or  imperfection  in  the  sewer,  but  for 
such  a  defect  or  imperfection  as  the  exercise  of  ordinary 
care  and  diligence  might  have  guarded  against.  It  will  be 
for  the  jury  to  determine,  upon  the  evidence,  and  having 
regard  to  the  nature  and  use  of  the  structure  to  be  made, 
whether  the  requisite  care  and  diligence  was  used. 

It  is  admitted  that  the  thing  to  be  constructed  was  one 
requiring  skill,  the  failure  to  exert  the  needful  skill,  if  not 
obtained,  or  from  inattention,  would  'be  negligence.  The 
jury  will  inquire  whether  there  was  want  of  skill  on  the 
part  of  those  employed  to  plan  or  construct  the  sewer,  and 
also  whether  there  was  an  omission  to  use  the  requisite 
skill.     If  conipetent  men  were  not  employed,  or  if,  under 
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the  evidence,  there  was  failure  to  use  that  skill  which  works 
of  the  kind  have  been  shown  by  the  evidence  to  require,  a 
case  of  negligence  would  be  established.  The  city,  as  rep- 
resenting the  adjoining  owner  of  property,  either  under  an 
agreement  or  for  its  own  protection,  had  no  right  to  act 
wantonly  or  with  gross  ignorance  and  neglect,  even  to  guard 
against  any  flow  of  water  proceeding  from  the  sewer  of  the 
plaintiff.  But  if  the  city  acted  with  good  faith,  and  exer- 
cised proper  care  and  diligence,  such  as  an  ordinarily  pru- 
dent and  careful  owner  of  property  under  such  circum- 
stances would  do,  then  there  is  no  liability  to  the  plaintiff. 

Verdict  for  defendant. 

A  motion  for  a  new  trial  was  made  and  overruled,  and  a 
judgment  entered  for  the  defendant,  which  was  subsequently 
affirmed  in  general  term. 


Martha  E.  Piatt  v.  John  H.  Piatt  et  al. 

(No.  6,989.) 

1.  It  is  not  necessary  for  the  court  to  decide  the  merits  of  a  controversy  on 
the  granting  an  injunction.  In  a  proper  case  an  injunction  will  be 
issued  to  secure  the  plaintiff  from  damage  pending  the  decision  of  the 
legal  right  in  the  premises. 

2.  An  injunction  will  lie  in  behalf  of  a  devisee,  and  against  the  son  of  the 
testator,  on  the  showing  that  the  son  is  collecting  the  rents  of  the  estate 
pending  the  question  of  the  probate  of  the  testator's  will  and  that  waste 
is  being  committed  by  him. 

Special  Term. — On  demurrer  to  petition. 

The  petition  in  this  case  states  that  Jacob  W.  Piatt,  late 
of  Boone  county,  Kentucky,  died,  leaving  the  plaintiff, 
Martha,  his  widow,  seven  children,  who  are  minors,  and  for 
whom  the  plaintiff  sues  as  curator,  and  two  children,  John 
H.  Piatt,  Caroline  C.  Jenkins,  late  Piatt,  who  are  adults,  and 
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who  are  made  fdefendants.  Jacob  W.  Piatt  was  seized  of 
real  estate  in  Kentucky,  Illinois  and  Ohio,  much  the  largest 
portion  being  in  the  city  of  Cincinnati,  under  rent,  and 
yielding  annually  about  J6,000.  That  he  executed  in  due 
form  a  last  will  and  testament,  by  which  he  devised,  with 
the  exception  of  a  specified  house  and  lot,  all  his  real  estate 
to  the  plaintiff,  Martha  E.  for  the  benefit  of  his  minor  child- 
ren, appointing  the  said  plaintift*  executrix  of  his  will  and 
guardian  of  the  minor  children  ;  that  the  said  last  will  and 
testament  has  been  offered  for  probate  to  the  proper  court 
in  Kentucky,  and  is  in  the  custody  of  that  court,  so  that  it 
can  not  be  obtained  for  probate  in  this  State.  That  the 
probate  being  resisted  by  the  defendant,  John  H.  Piatt,  as 
he  has  a  right  to  do  according  to  the  law  of  Kentucky,  the 
question  of  its  probate  is  still  pending  and  undetermined ; 
and  the  plaintifi'  is  thus  prevented  from  offering  for  probate 
in  this  State  either  the  original  will  or  an  authenticated 
copy,  with  the  probate  in  the  State  of  Kentucky. 

The  petition  further  states  that  the  defendant,  John  H. 
Piatt  asserts  a  right  to  collect  one  month  of  the  rents  of  the 
property  in  Cincinnati,  and  has  been  collecting  the  same ; 
that  the  plaintifi  and  said  defendants  have  not  been  able  to 
agree  upon  any  plan  by  which  said  real  estate  shall  be 
taken  care  of  and  protected  from  waste ;  that  the  defendant 
had  been  collecting  the  rents  before  the  death  of  Jacob  W. 
Piatt,  and  has  since  continued  to  receive  them,  or  a  part  of 
them,  without  authority  from  the  plaintiff",  and  without 
rendering  any  account;  that  under  these  circumstances 
there  is  great  danger  that  the  property  will  go  to  waste, 
and  the  rents  and  profits  not  be  collected  and  properly  taken 
care  of. 

The  petition  concludes  with  a  prayer  for  a  receiver,  to 
take  charge  of  the  property  and  hold  the  part  in  dispute 
until  the  termination  of  the  controversy  as  to  the  title. 
There  is  also  a  prayer  for  injunction  and  an  account. 

Johnston  ^  Carroll^  for  plaintiff'. 
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Nicholas  Headington^  for  defendante. 

Gholson,  J.  It  18  claimed  in  support  of  the  demurrer, 
that  when  relief  in  equity  depends  upon  a  legal  right,'  the 
court  will  not  interfere  until  the  right  is  ascertained,  and 
that  this  should  be  done  by  a  proceeding  at  law.  This  is  a 
correct  rule  when  the  court  is  required  to  make  a  final  de- 
cree settling  the  right  in  dispute.  2  Pbill.  44,  49, 154,  298 
and  338.  Or,  at  least,  the  court  will  not  interpose  unless 
the  legal  right  is  very  clear.  2  Phill.  154.  But  in  the 
meantime  there  may  be  a  question  whether  an  injunction 
will  not  be  granted,  or  some  order  made  to  secure  the 
plaintiff  from  damage  until  the  legal  right  is  decided.  2 
Phill.  44,  50.  "It  is  certain  that  the  court  will,  in  many 
cases,  interfere  and  preserve  property  in  statu  quo^  during 
the  pendency  of  a  suit,  in  which  the  rights  to  it  are  to  be 
decided,,  and  that  without  expressing,  and  often  without 
having  the  means  of  forming  any  opinion  as  to  such  rights." 
2  Phill.  602 ;  16  Ves.  267;  3  V.  &  B.  168 ;  Dow,  440.  '*  It  is 
true  that  the  court  will  not  so  interfere,  if  it  thinks  there  is  no 
real  question  between  the  parties;  but  seeing  that  there  is 
a  substantial  question  to  be  decided,  it  will  preserve  the 
property  until  such  question  can  be  regularly  disposed  of. 
In  order  to  support  an  injunction  for  such  purpose,  it  is 
not  necessary  for  the  court  to  decide  upon  the  merits  in  favor 
of  the  plaintiff.''    2  Phill.  603. 

There  being  cases  in  which  relief  may  be  properly 
granted,  is  such  a  case  made  out  by  the  statements  in  the 
petition  ?  The  answer  to  this  question  must  depend  on  the 
nature  of  the  circumstances  as  showing  such  injury  to  the 
plaintift'  as  forms  a  ground  for  the  interference  in  equity. 
If  the  plaintiff  may  suffer,  during  the  pendency  of  the  liti- 
gation, an  injury  in  its  nature  irreparable,  this,  undoubt- 
edly, will  be  sufficient.  16  Mees.  &  Welsh.  581.  There 
are  some  injuries  which  have  been  specially  pointed  out  as 
being  of  this  description,  others  depend  upon  the  meaning 
of  the  general  definition  or  description,  "irreparable  in- 
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jury."  It  has  been  said  that  irreparable  injury  is  "that 
which  if  not  prevented  by  injunction,  can  not  afterward  be 
compensated  by  any  decree  which  the  court  can  pronounce 
in  the  result  of  the  cause."    16  Mees.  &  "Welsh.  575,  581. 

The  injury  claimed  in  this  case  to  authorize  the  interfer- 
ence of  the  court  is  waste,  the  great  danger  of  which  to  the 
real  estate  is  alleged  in  the  bill,  but  the  particulars  are  not 
stated.  Now  it  may  be  inferred  that  the  waste  threatened 
is  permissive — the  injury  and  destruction  of  tenements  from 
the  want  of  proper  repair.  That  a  case  of  this  kind  may 
exist,  which,  under  its  circumstances,  may  amount  to  irre- 
parable injury,  and  justify  the  interference  of  the  court,  is 
clear  to  my  mind.  Whether,  under  the  general  allegations 
in  the  petition,  the  plaintiff  can  make  out  such  a  case,  is 
not  now  the  question.  The  only  question  is,  whether,  on  a 
demurrer,  such  general  allegations  are  sufficient.  We  have 
BO  held  under  the  code,  leaving  the  party  to  a  motion  to 
make  definite  and  certain.  Even  under  practice,  in  chan- 
cery, it  has  been  said  that  "  a  very  general  term  used  in 
pleading  may  enable  a  party  to  make  a  case  which,  if 
proved,  would  entitle  him  to  relief."  1  Craig  &  Phill.  98, 
Williams  v.  JEarl  of  Jersey. 

In  accordance  with  these  views  the  demurrer  to  the  peti- 
tion must  be  overruled. 

Demurrer  overruled. 


William  Wood  v.  John  Pearce. 

(No.  7,771.) 

1.  An  individual  who  becomes  a  stockholder  in  an  incorporated  company, 
undertakes  to  pay  to  the  common  fund  the  entire  sum  for  each  share  he 
subscribes,  as  fixed  by  the  act  of  incorporation,  or  the  by-laws  of  the 
company. 

2.  The  stockholders  have  a  right  to  demand  from  each  other  that  all  shall 
bear  the  common  burden,  in  proportion  to  the  amount  they  have  in- 
vested. 
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3.  The  creditors  of  the  company,  and  all  who  may  he  interested  in  its 
safety  or  solvency,  may  ask  that  the  fund  upon  which  they  rely  shall 
really  exist,  not  on  paper,  hut  in  money,  and  he  held  sacred  to  discharge 
corporate  liahilities ;  hence,  if  a  stockholder  has  not  fully  paid  the 
amount  stipulated  for  the  shares  he  has  subscrihed,  the  sum  yet  due 
may  be.  reached  by  a  creditor  of  the  corporation,  should  it  become  neces- 
sary to  charge  it. 

4.  To  such  a  demand,  it  is  no  answer  by  the  debtor  that  the  interest  upon 
installments  already  paid  should  be  allowed  to  extinguish  the  principal 
sum  yet  due. 

General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment of  the  special  term,  rendered  against  William  Wood. 

Pearce  brought  his  action  at  special  term,  to  recover  the 
balance  due  by  Wood  on  a  promissory  note,  made  by  him 
to  the  treasurer  of  the  Dayton  &  Cincinnati  Railroad  Com- 
pany, or  order,  for  $800,  dated  June  1, 1855,  and  payable  in 
two  years.  After  it  became  due,  J400  were  paid  to  the 
company,  and  indorsed  on  the  note.  Subsequently  the  note 
was  transferred  by  the  payee  to  a  creditor  of  the  company, 
by  whom  it  was  assigned  to  the  plaintift',  who  also  received, 
after  the  transfer,  from  the  debtor,  the  additional  sum  of 
JIOO.  To  prevent  a  recovery  for  the  balance  due.  Wood 
proved  that  he  had  subscribed  $5,000  to  the  capital  stock  of 
the  company,  upon  which  he  had  paid  $3,900,  commencing 
on  the  Ist  of  March,  1853 ;  that  the  note  sued  on  was  given 
for  an  installment  due,  and  required  to  be  paid  on  the  stock 
subscribed.  It  was  further  in  evidence  that  the  directors  of 
the  railroad  company  on  the  15th  of  April,  1852,  passed  a 
resolution,  at  a  meeting  of  the  board,  "allowing  interest  at 
the  rate  of  eight  per  cent,  to  all  subscribers  in  money  upon 
payments  made,  from  the  date  of  such  payments  till  the 
time  when  the  first  dividend  should  be  declared." 

It  was  claimed,  under  this  resolution,  the  debtor  was  enti- 
tled to  a  credit  upon  his  note,  for  the  interest  due  upon  all 
the  payments  made  upon  the  stock  before  the  suit  was 
brought,  which,  if  allowed,  would  have  canceled  the  bal- 
ance remaining  unpaid  upon  the  note. 
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The  judge,  at  special  term,  did  not  sastain  the  defenBe, 
and  gave  jadgment  for  the  amount  due. 

lUdeUj  Mairden  ^  Curweny  for  plain  tift' in  error. 

Bates  ^  Scarboroughj  for  defendant  in  error. 

Storbr,  J.,  delivered  the  opinion  of  the  court. 

We  need  not,  in  the  view  we  take  of  the  case,  now  decide 
whether  the  claim  of  the  debtor  was  such  as  he  could  recoup 
a  set-ofi  against  the  holder  of  the  note.  It  does  not  affect 
the  consideration ;  it  is  not  a  part  of  the  contract  by  any.  of 
its  terms;  it  does  not  grow  out  of  nor  is  it  immediately  con- 
nected with  the  contract  itself  and  would  not,  therefore, 
seem  to  be  within  any  of  the  clauses  of  the  code  of  practice, 
permitting  the  causes  of  action  to  be  reduced  or  compen- 
sated. 

But  we  think  on  no  legal  or  moral  principle,  should  the 
claim  set  up  by  the  debtor  have  been  allowed.  The  object 
of  the  resolution  allowing  interest,  very  clearly  was  to  stim- 
ulate the  subscribers  to  the  stock  of  the  company  to  pay  in 
cash,  and  pay  punctually  the  installments  as  they  were  re- 
quired. When  the  stock  subscribed  should  have  been  fully 
paid,  the  accruing  interest  might  be  added  to  the  original 
price  of  the  shares,  thereby  increasing  their  number  as  an 
equivalent  for  the  interest  due.  This  is  the  only  rational 
construction  we  can  give  to  the  resolution,  and  we  doubt 
very  much,  if  any  other  was  intended,  whether  it  would 
bind  the  company.  The  stockholder  would  not,  on  any  just 
principle,  be  permitted  to  recover  of  the  company,  from  year 
to  year,  until  a  dividend  should  be  declared,  interest  upon 
his  capital,  and  thus  indirectly  compel  the  payment  of  what 
would  be  tantamount  to  a  dividend,  when  the  company,  as 
in  the  present  case,  was  unable  to  pay  it,  the  road  unfinished, 
and  without  the  smallest  revenue  accruing  from  any  portion 
of  it.    Any  other  view  of  the  case  would  exhibit  the  anom- 
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aly  that  interest,  instead  of  increasing  the  principal  agreed 
to  be  paid,  would  be  substituted  for  and  represent  a  part  of 
the  principal,  thus  releasing  the  debtor  from  the  performance 
of  his  contract,  and  securing  to  him,  for  an  amount  much 
less  than  that  agreed  to  be  paid  for  the  stock,  at  the  time  of 
subscription,  his  full  number  of  shares.  This  can  not  be 
permitted. 

When  an  individual  becomes  a  stockholder  in  an  incor- 
porated company,  he  undertakes  to  pay  to  the  common  fund 
the  entire  sura  for  each  share  he  subscribes,  aa  fixed  by  the 
act  of  incorporation  or  the  by-laws  of  the  body  who  repre- 
sent it.  This  the  directors  may  and  should  require  to  be 
done. 

The  stockholders  have  the  right  to  demand  from  each 
other,  that  all  shall  bear  the  common  burden,  in  proportion 
to  the  amount  they  have  invested.  The  creditors  of  the 
company,  and  all  who  may  be  interested  in  its  safety  or  sol- 
vency, may  well  ask  that  the  fund  upon  whichthey  rely  shall 
really  exist,  not  on  paper,  but  in  money,  and  be  held  sacred 
to  discharge  corporate  liabilities. 

Hence  it  is  very  clear  that  if  a  stockholder  has  not  fully 
paid  the  amount  stipulated  for  the  shares  he  has  subscribed, 
the  sum  yet  due  may  be  reached  by  a  creditor  of  the  corpo- 
ration, should  it  become  necessary  to  charge  it ;  and  it  would 
be  no  answer  to  such  a  demand  by  the  debtor,  that  the  in- 
terest upon  installments  already  paid,  should  be  allowed  to 
extinguish  the  principal  sum  still  due. 

In  the  case  before  us,  a  creditor  of  the  company,  by  the 
transfer  of  the  note  in  'question  received  a  virtual  assign- 
ment of  so  much  of  the  debtor's  subscription  as  was  then 
due  and  unpaid,  which  we  are  satisfied  can  only  be  dis- 
charged by  an  actual  payment  of  the  balance  due. 

Judgment  affirmed. 
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Samuel  West  ex  al..  v.  Calvary  Morris,  Trustee,  &c. 

(No.  7,880.) 

• 

1.  A  court  once  having  acquired  jurisdiction  of  a  cause  should  retain  it. 

2.  In  an  action  for  the  foreclosure  of  a  mortgage,  it  is  no  defense  on  the  part 
of  a  mortgagor  that  a  third  party  has  subsequently  brought  a  similar  action 
against  him,  in  a  court  of  concurrent  jurisdiction,  founded  upon  the  same 
claim  set  up  in  this  court. 

3.  The  time  of  redemption  allowed  by  a  decree  of  foreclosure  is  a  matter 
solelv  within  the  discretion  of  the  court. 

4.  The  insolvency  of  a  trustee  does  not  divest  him  of  his  right  to  sue; 
Cestuis  que  trust  are  not  necessary  parties  to  a  suit  by  the  trustee. 

General  Term. — Proceeding  in  error  to  reverse  a  decree 
of  the  special  terra. 

The  facts  exhibited  by  the  record  in  this  case,  are  as  fol- 
lows : 

On  the  15th  of  December,  1857,  Calvary  Morris,  as  trustee 
for  A.  B.  Smith  and  wife,  filed  his  petition,  at  special  term, 
to  foreclose  a  mortgage  made  by  West  to  him,  as  such  trus- 
tee. It  was  dated  Xov.  27th,  1850,  to  secure  the  payment 
of  $1,500 ;  and  on  the  same  day  summons  issued  for  the 
defendant  West  and  certain  lien  holders,  to  appear;  all  the 
defendants  were  served  with  process  previous  to  January 
27th,  1858,  at  which  time  West  appears  to  have  been  served. 
On  the  19th  of  February,  1858,  West  answered  the  petitio\i, 
admitting  his  indebtedness,  but  setting  up  the  fact,  that  one 
Geo.  W.  Smith  had  notified  West  not  to  pay  Morris  any  part 
of  the  debt,  and  had  actually  commenced  a  suit  in  the  court  of 
common  pleas  of  Hamilton  county,  to  recover  the  amount 
due  upon  the  mortgage,  alleging  that  he  was  the  rightful 
owner  of  the  claim.  He  further  averred,  that  process  issu- 
ing from  that  court,  had  been  served  upon  him.  A  copy  of 
the  proceedings  had  in  the  common  pleas  is  also  made  a 
part  of  the  answer.    There  was  no  prayer  to  dismiss  the 
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petition  filed  in  this  court,  or  that  the  hearing  should  be 
postponed,  or  that  Smith  be  made  a  party  and  intervene. 
The  action  in  the  common  pleas,  it  appears,  was  commenced 
by  filing  the  petition  on  the  20th  of  January,  1858,  and  the 
summons  was  served  on  West  on  the  30th  of  the  same 
month. 

On  these  facts  the  judge  who  tried  the  cause  at  special 
term,  held  that  the  court  had  acquired  jurisdiction  of  the 
subject-matter,  before  Smith  commenced  his  suit  in  the  com- 
mon pleas,  and  was  a  sale  of  the  mortgaged  premises  decreed 
accordingly. 

J.  T.  Crapsey^  for  plaintiffs  in  error. 

Thos.  C.  Ware,  for  defendant  in  error. 

Storbb,  J.,  delivered  the  opinion  of  the  court. 

We  cannot  find  any  error  on  the  part  of  the  court  in  the 
proceedings  at  special  term.  The  suit  had  not  only  been 
commenced  in  this  court,  but  some  of  the  defendants  were 
served  with  process  before  the  petition  was  filed  in  the  com- 
mon pleas,  and  West  was  actually  served  in  this  action  be- 
fore he  was  summoned  to  appear  in  that  court. 

Jurisdiction  had  properly  attached  in  this  forum  over  the 
subject  before  the  common  pleas  had  acquired  it,  and  it  is 
oyr  duty  to  retain  the  case  and  proceed  to  judgment.  This 
is  so  fully  decided  in  16  Ohio,  404,  405,  MerriU  v.  Lake,  that 
we  need  not  vindicate  our  opinion  by  the  quotation  of  autho- 
rities. It  may  not  be  inappropriate,  however,  to  state  that 
the  adjudication  of  our  own  tribunal  is  in  harmony  with  the 
ruling  of  the  supreme  court  of  the  United  States  in  9  Whea- 
ton,  535,  Smith  v.  Mclver;  7  Howard,  625,  Feck  v.  Jenness; 
10  Howard,  67,  Shelby  v.  Bacon. 

It  is  not  our  province  to  extend  our  jurisdiction  by  mere 
implication,  nor  yet  to  assume  the  prerogative  to  legislate, 
where  there  is  already  an  established  legal  rule.     We  must, 
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however,  maintain  and  assert  all  the  power  clearly  given  ue 
by  law,  whenever  the  exercise  of  the  right  is  demanded  by 
a  suitor,  or  required  for  our  own  protection. 

When  Morris  filed  his  petition,  he  was  not  required  to 
make  auy  persons  parties,  but  those  who  had  liens  of  record, 
or  claimed  an  interest  in  the  premises.  All  this  it  seems 
was  done ;  more  than  this  could  not  have  been  necessary. 
The  existence  of  Smithes  claim  was  not  then  known,  nor 
does  it  appear  to  have  been  made  known,  until  he  instituted 
his  suit  in  the  common  pleas ;  and,  until  the  present  time, 
Smith  himself  has  set  up  no  title  in  this  court,  nor  excepted 
to  our  jurisdiction.  This  is  left  to  the  debtor  West  only  to 
assert,  and  it  seems  to  ns  he  can  not,  and  must  not  be  per- 
mitted to  avail  himself  of  any  such  defense. 

Other  errors  have  been  assigned.  One  is,  that  too  short 
a  time  was  allowed  to  the  debtor  by  the  decree  to  pay  the 
debt;  a  sufficient  answer  to  this  objection  is  found  in  the 
fact,  that  no  exception  was  taken  at  the  time  the  decree  was 
rendered ;  and  as  the  extent  of  the  time  was  within  the  dis- 
cretion of  the  court,  we  may  well  presume  now,  at  least, 
that  the  circumstances  of  the  case  warranted  the  time  stated 
as  the  limit  of  further  delay.  The  debt  had  been  due 
nearly  a  year  before  the  mortgage  was  foreclosed,  and  the 
snit  in  which  it  is  now  sought  to  obtain  relief,  has  been 
pending  nearly  another  year,  and  we  think,  therefore,  there 
is  but  little  force  in  the  objection. 

Another  error  assigned  is,  that  Morris,  the  trustee,  is  in* 
solvent,  and  the  4:estui8  que  trust  are  not  made  parties.  We 
can  not  find  any  evidence  in  the  record,  of  the  first  member 
of  the  sentence,  and  if  we  did,  the  fact  wonld  not  change 
(he  aspect  of  the  case.  It  is  immaterial  whether  the  trus- 
tee is  insolvent  or  not,  no  application  has  been  made  to  re- 
move him  by  those  whose  interest  he  represents,  and  the 
court  will  always  see  that  the  fund  he  controls  is  properly 
appropriated.  There  is  no  reason  why  Smith  and  wife 
should  become  parties.  West  can  hot  require  it,  as  all  that 
concerns  him  is,  to  have  a  legal  satisfaction  of  the  debt 
27 
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whenever  he  is  ready  to  discharge  it ;  the  sheriff's  receipt 
will  be  a  safficient  voucher  for  his  protectioQ.  Besides,  the 
27th  section  of  the  code  aathorizes  expressly  a  trustee,  like 
Morris,  to  sue  without  joining  his  beneficiary  with  him  in 
the  action. 
Judgment  affirmed. 


Thos.  Ebllt  v.  The  Executors,  etc.  of  John  A.  Wiskman. 

(No.  8,682.) 

1.  At  a  general  rule,  the  statute  of  limitations  forms  no  defense  under  the 
general  issue.  The  statute  must  be  pleaded  specially  when  the  cause  of 
action  is  alleged  to  have  accrued  at  a  time  bejond  that  prescribed  bj  the 
statute. 

2.  But  under  the  decision  in  Hill  t.  Henry^  17  Ohio,  11.  it  seems  the  judge 
before  whom  the  case  is  tried  may  take  notice  of  the  lapse  of  time,' 
without  plea,  or  after  plea  is  filed. 

Spbcial  Tbrm. — On  demurrer  to  an  amended  petition. 
The  original  petition  was  filed  December  1,  A.  D.  1855. 

The  petitioner  claimed  an  indebtedness  against  John  A. 
Wiseman,  for  work  performed  in  1841-2  and  8.  In  his  life- 
time Wiseman  filed  an  answer,  denying,  first,  the  indebted- 
ness generally ;  and,  secondly,  alleging  that  the  cause  of 
action  did  not  accrue  at  any  time  within  six  years  before  the 
suit  was  commenced.  Itfo  replication  was  filed,  as  the  plead- 
ings were  made  up  before  the  amendment  to  the  101st  sec- 
tion to  the  code. 

Pending  the  cause  Wiseman  died,  and  James  Baffin,  exec- 
utor, etc.,  was  made  defendant. 

The  petition  was  subsequently,  on  October  1,  A.  D.  1858, 
amended,  in  substance  as  follows : 

That  between  the  2d  of  May,  1843,  and  the  commence^ 
ment  of  this  suit,  the  plaintifiT,  by  himself  or  attorney,  on 
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one  occasion,  at  least,  and  generally  oftener,  in  each  year  of 
said  term,  presented  the  account  (a  copy  of  which  is  attached 
to  the  petition),  to  the  defendant,  Wiseman,  for  payment, 
and  on  these  occasions,  when  so  presented,  the  said  Wiseman 
acknowledged  the  correctness  of  the  debt,  and  promised  to 
pay  it. 
To  this  amended  petition  the  defendant  demurred. 

Nicholas  Headington^  for  plaintiff. 

W.  B.  CaldtoeUj  for  defendant. 

Stobrb,  J.  As  a  general  rule,  by  the  English  practice,  as 
well  as  that  prevailing  in  American  courts,  the  statute  of 
limitations  forms  no  defense,  under  the  general  issue,  but 
must  be  pleaded  specially ;  and  this  is  required  when  the 
cause  of  action  is  alleged  to  have  accrued  at  a  time  beyond 
that  prescribed  by  the  statute. 

The  statute  does  not  destroy  the  debt :  it  takes  away  the 
remedy  only ;  and  the  debtor  may  either  take  advantage  of 
the  limitation,  or  waive  the  privilege  altogether.  It  was  at 
one  time  held  by  Lord  Holt  that  the  statute  could  be  given 
in  evidence  under  the  plea  of  nU  debety  though  not  in  assump- 
sit. But  we  apprehend  the  exception  would  not  now  be 
admitted.  Chief  >(rustice  Parsons,  in  PearsaU  v.  Dwighty  2 
Mass.  87,  remarks  that  the  decision  referred  to  is  merely  a 
dictum  of  Lord  Holt,  and  has  been  since  overruled.  The 
same  view  has  been  taken  by  Williams  in  his  notes  to  1st 
Saunders,  288,  note  2,  as,  also,  5  Conn.  843,  Bobbins  v. 
Harvey. 

Whenever  the  plea  of  the  statute  was  interposed,  the 
plaintiff  took  issue  by  general  traverse,  or  replied  over  a 
new  promise,  or  that  some  one  of  the  disabilities  allowed  by 
the  statute  existed.  This  admitted  the  validity  of  the  plea ; 
and  the  new  matter  set  up  by  the  replication  was  the  an- 
swer to  the  defense;  and  such  was  the  practice  in  Ohio  until 
HUl  V.  Henry  J 17  Ohio,  11,  was  decided. 


420         SUPERIOR  OOCTRT  OF  CINCINNATI. 

a 

Thos.  Kelly  v.  The  Ezecators,  eto.  of  John  A.  Wiseman. 

It  was  in  that  caae  held  when  a  cause  of  action  was  bar- 
red, and  it  was  sought  to  be  revived  by  a  subsequent  prom- 
ise^ the  action  should  be  brought  on  that  promise,  and  not 
on  the  original  contract.  Judge  Hitchcock  founded  the 
opinion  on  a  distinction  which,  it  was  said,  existed  between 
the  law  of  Ohio  and  the  English  statute.  He  claimed  that 
if  the  promise  to  pay  had  been  made  before  the  bar  inter- 
vened, the  suit  might  be  maintained  for  the  original  debt, 
within  the  time  allowed,  dating  the  statutory  time  from  the 
promise ;  but  if  the  promise  was  made  after  the  bar  had 
attached,  the  original  debt  was  gone,  and  the  promise  to 
pay  it  alone  could  be  sued  on. 

There  are  serious  difBculties  in  the  application  of  the 
rule.  If  the  bar  of  a  statute  confers  a  privilege,  the  defend- 
ant, by  not  asserting  it,  would  seem  to  have  waived  it ;  and 
if  the  cause  of  action  should  even  appear  in  the  pleadings 
to  be  barred,  if  no  exception  should  be  taken  by  the  debtor, 
there  would  be  a  tacit  admission  the  claim  was  just.  But 
on  the  hypothesis  of  the  supreme  court,  the  judge  before 
whom  the  case  is  tried  may  take  notice  of  the  lapse  of  time, 
without  plea  or  after  plea  should  be  filed.  A  replication  of 
a  new  promise  would  not  prevent  the  bar. 

But  as  the  law  now  stands  expounded  in  Hill  v.  Henry y  we 
must  abide  by  it.  Although  this  suit  is  brought  under  the 
code,  the  statute  of  limitations  of  1831  being  in  force  when 
the  right  of  action  accrued,  must  consequently  determine  it. 

This  is  in  conformity  with  the  sixth  section  of  the  code, 
as  well  as  the  construction  of  our  courts  before  the  present 
practice  prevailed.    6  Ohio,  96,  Bigelow  v.  Bigdow, 

In  the  case  before  us,  the  plaintiff  avers  that  he  demanded 
payment  at  least  once  in  each  year,  from  the  contracting  of 
the  debt  to  the  commencement  of  the  action.  This  allega- 
tion would  be  a  novel  one  under  any  system  of  pleading. 
It  is  obnoxious  to  the  charge  of  duplicity,  and  has  no  cer- 
tainty of  time  or  place.  It  presents  no  distinct  issue,  nor 
does  it  advise  the  party  to  be  affected  ^.by  the  averment,  of 
what  he  may  expect  will  be  proved.    As  we  hav  e  already 
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intimated,  if  the  promise  said  to  be  made  were  made  before 
the  debt  was  barred,  then  the  whole  allegation  is  not  only 
unnecessary,  bat  irrelevant  to  the  issae — as  the  question 
could  be  raised  only  by  a  replication  to  the  defendant's  plea. 
If,  however,  the  alleged  promise  was  made  after  the  statute 
had  run,  the  averment  should  be  so  stated  that  it  would 
clearly  appear  such  was  the  fact. 
Demurrer  sustained. 


E.  G.  Whitnsy  bt  al.  v.  PaIrioe  Rogers  bt  al. 

(No.  1,103.) 

1.  When  a  carrier  receives  property  and  contracts  to  deliver  it  at  a  distant 
plac6|  be  has  no.  right  to  his  freight  till  he  performs  his  contract,  and 
that  is  alone  fulfilled  bj  the  delivery  at  the  port  of  destination;  nor 
can  the  shipper  compel  him  to  part  with  the  property  during  the  tran- 
sit, unless  he  tenders  him  the  whole  freight.  What  the  carrier  has  a 
right  to  earn  can  not  be  taken  from  him  till  the  fruit  of  his  labors,  if 
permitted  to  be  performed,  is  secured. 

2.  There  can  be  no  such  thing  as  freight  "  pro  rata  itineris,''  unless  the 
bailee  voluntarily  gives  up  the  cargo,  and  the  bailor  consents  to  receive 
it  before  the  place  of  destination  is  reached. 

Gbnbkal  Tbrm. — Proceeding  in  error  to  reverse  a  judg- 
ment rendered  in  special  term  against  the  plaintiff  in  error. 

The  defendants  in  error  were  the  owners  of  a  barge  em- 
ployed in  the  transportation  of  cargoes  on  the  Ohio  and 
Mississippi  rivers,  on  which  were  laden  on  the  Sd  of  Febru- 
ary, 1853,  200  barrels  of  beef  and  4,018  barrels  of  flour, 
shipped  at  Madison,  Iowa,  to  be  conveyed,  on  account  of 
the  owners  thereof,  to  New  Orleans,  La.,  for  certain  freight 
then  agreed  upon  by  the  partiea 

While  the  vessel  remained  at  the  shore  opposite  Madison, 
she  sprung  a  leak,  which  made  it  necessary  to  unladen  her 
to  save  the  property  from  injury. 

The  plaintiff  Whitney  in  company  with  others,  took  pos- 
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session  of  the  barge,  assnrned  to  control  the  flonr,  and  cansed 
it  to  be  unladen  and  re-stored,  as  it  was  then  claimed,  for 
safe  keeping. 

The  defendants  in  error  repaired  their  barge,  and  after- 
ward required  the  plaintiffs  to  deliver  the  flour  on  board, 
that  they  might  earn  their  freight,  by  the  transportation  of 
the  property  to  New  Orleans.  They  tendered,  at  the  same 
time,  a  reasonable  sum  for  the  expenses  incurred,  for  sal- 
vage in  unlading  the  cargo,  but  the  plaintififa  in  error  re- 
fused to  permit  the  flour  to  be  taken  on  board  the  barge,  or 
the  defendants  to  receive  it.  In  consequence  of  this  refusal, 
this  action  is  brought  by  the  carriers  to  recover  the  dam- 
ages sustained  by  the  loss  of  the  freight. 

It  appears  the  flour  was  insured  by  the  owners,  in  the 
office  of  the  Madison  Insurance  Company,  of  which  Whit- 
ney was  secretary,  and  that  he  claimed  to  act  for  all  con- 
cerned, when  he  tctok  the  control  of  the  cargo,  to  save  it 
from  injury.  It  is  also  in  evidence,  that  after  the  injury  the 
flour  had  sustained,  the  owners  abandoned  it  to  the  under- 
writers, who  accepted  the  abandonment. 

Lincolrtj  Smith  ^  Wamocky  for  plaintiffs  in  error. 
Coffin  ^  Mitchdly  for  defendants  in  error. 
Btorsr,  J.,  delivered  the  opinion  of  the  court. 

On  the  trial  a  great  deal  of  evidence  was  produced,  and, 
as  is  often  the  case,  much  of  it  had  but  little  to  do  with  the 
case.  The  parties  appear  to  have  been  much  excited,  and 
their  statements,  therefore,  are  to  be  taken  as  they  doubtless 
were  by  the  judge,  with  much  allowance. 

When  this  mass  of  evidence  was  presented,  the  premises 
were  submitted  to  the  court,  the  parties  waiving  a  jury. 
After  considering  the  case,  the  judge,  at  special  term, 
assessed  the  plaintiff's  damages  at  |1,119,  allowing,  in  the 
first  place,  a  reasonable  sum  to  Whitney,  for  his  outlay  in 
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saving  the  flour.  All  the  testimony  given  on  the  trial,  is 
embodied  in  a  bill  of  exceptions. 

No  error  is  assigned  for  any  ruling  of  the  judge,  which 
appears  to  have  been  excepted  to  at  the  hearing.  The  gen- 
eral objection  seems  only  to  be  urged,  that  the  evidence  did 
not  warrant  the  finding. 

When  the  6ase  was  tried,  no  law  was  in  force,  nor  any 
decision  of  the  supreme  court  reported,  which  would  author- 
ise a  re-examination  on  error,  of  the  opinion  given  at  the 
special  term,  either  as  to  its  weight,  credibility  or  Suffici- 
ency. All  these  were  properly  within  the  discretion  of 
the  judge  to  admit  or  reject,  as  he  might  think  proper;  the 
ruling  in  6  Ohio  State  497,  House  v.  Mliotty  covering  the 
whole  ground.  If,  by  the  law  of  the  last  session,  however, 
we  are  now  permitted  to  refer  to  the  evidence,  and  decide 
whether  a  new  trial  should  have  been  granted,  or  not,  in  a 
particular  case,  we  suppose  the  authority  conferred  can 
not  extend  to  judgments  obtained  before  the  passage  of  the 
statute. 

If,  however,  we  had  been  called  on  to  decide  the  contro- 
versy, we  should  have  arrived  at  the  same  conclusion  as  the 
judge  who  determined  the  case. 

A  carrier  of  merchandise  enters  into  a  contract  to  deliver 
it  at  a  distant  place;  during  the  transit  the  property  under 
his  charge  is  accidentally  damaged ;  he  endeavors  to  repair 
it:  and  while  thus  employed,  the  shipper  demands  the  pos- 
session of  his  goods.  Can  he  do  so  without  paying  full 
freight  ?  We  have  always  supposed  that  where  the  vessel 
is  disabled  by  any  peril  of  the  seas  or  the  river,  during  her 
voyage,  it  was  the  duty  of  the  master  to  refit  at  the  first 
port,  or,  if  the  vessel  should  prove  unsafe  to  carry  cargo,  he 
might  hire  another,  or  otherwise  forward  the  goods  to  their 
destination.  He  certainly  has  no  right  to  his  freight,  till  he 
performs  his  contract,  and  that  is  alone  fulfilled  by  delivery 
at  the  port  of  destination.  Hence,  he  is  not  discharged  by 
a  delivery  short  of  that  place,  nor  can  the  shipper  compel 
him  to  part  with  the  property,  unless  he  tenders  him  the 
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whole  freight.  What  the  carrier  has  the  right  to  earn,  can 
not  be  taken  from  him,  till  the  fruit  of  his  labor,  if  per- 
mitted to  be  performed,  is  secured.   • 

There  can,  therefore,  be  no  such  thing  as  freight  ^^pro 
rata  Uineris/^  unless  the  bailee  voluntarily  gives  up  the  cargo, 
and  the  bailor  consents  to  receive  it,  before  the  place  of  desp 
tination  is  reached. 

If  the  shipper  can  not  reclaim  his  goods,  but  at  the  place 
of  delivery,  it  follows  that  those  who  receive  them  are  in 
no  better  situation.  In  the  case  before  us, if  Whitney  inter- 
fered with  the  flour,  on  the  supposition  he  was  representing 
the  owner,  or  the  office,  in  which  it  was  insured,  he  can 
stand  on  no  other  ground  than  the  owner  would  occupy. 
He  could  not  demand  the  possession,  as  a  matter  of  right; 
but  if  he  has,  nevertheless,  gained  it,  for  the  purpose  of  pre- 
serving it,  the  most  favorable  position,  in  which  he  can  be 
placed,  is  to  suppo^  that  he  is  acting  in  good  faith,  for  all 
concerned,  and  should,  therefore,  be  indemnified  for  all  his 
outlays,  expended  in  protecting  the  property.  More  than 
this  would  not  only  be  against  law,  but  contrary  to  justice. 

The  question  as  to  the  unseaworthiness  of  the  barge,  must 
be  included  in  the  same  rule,  to  which  we  have  already 
referred,  as  well  as  other  kindred  objection.  It  is  not  raised 
in  the  pleadings ;  it  does  not  appear  to  have  been  made  on 
the  trial,  and  the  opinion  of  the  judge,  whatever  it  might 
have  been,  does  not  seem  to  have  been  excepted  to. 

If  the  point  had  been  raised,  it  would  have  required  an 
extraordinary  case  to  have  permitted  the  bailor  to  rescind 
the  contract  of  aflreightment.  We  do  not  recollect  to  have 
ever  seen  such  a  case,  and  we  think  it  would  be  an  anomaly 
in  practice,  if  it  was  allowed.  But  the  argument,  it  appears 
to  us,  loses  its  whole  value  when  we  find  the  Madison  In- 
surance Company  represented  by  Whitney,  after  the  acci- 
dent, and  with  a  full  knowledge  of  the  alleged  inability  of 
the  barge  to  navigate  the  river,  voluntarily  accepted  the 
flour,  as  a  loss  falling  within  the  terms  of  the  policy,  and 
caused  by  the  peril  insured  against. 
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Besidea,  the  claim  would  be  better  determined,  in  an 
actioD  by  the  proper  parties,  upon  the  bill  of  lading,  where 
every  question,  touching  the  liability  of  the  carrier  for  dam- 
ages to  the  property,  could  be  satisfactorily  decided. 

It  is  very  clear  the  carriers  have  lost  their  freight.  They 
were  entitled  to  earn  it;  they  have  been  prevented  from 
doing  so  by  the  conduct  of  Whitney,  the  plaintifi  in  error, 
who  without  any  legal  right  to  detain  it,  refused  to  give  up 
the  cargo,  after  demand,  attended  with  a  tender  of  compen- 
sation for  all  the  salvage  he  was  entitled  to  claim.  We 
think,  therefore,  the  amount  awarded  against  the  defendant, 
at  special  term,  was  but  a  just  and  fair  equivalent  for  the 
plaintifls'  damages  in  the  loss  of  their  freight. 

Judgment  affirmed. 


Athbns  Branch  of  xhb  Statb  Bank  of  Ohio  v.  Thb  Mabi- 
STTA  AND  Cincinnati  R.  R.  Co.  bt  al. 

(No.  8,066.) 

1.  The  Marietta  and  Cincinnati  Bailroad  Company  having  its  road  con- 
construoted  and  in  operation,  f^om  Marietta  to  Blanchester,  and  having 
the  use  of  the  Cincinnati  and  Hillsboro'  Bailroad  track,  f^om  Blanches- 
ter to  lioveland,  by  virtue  of  a  contract  with  that  railroad  company,  and 
having  a  running  arrangement  with  the  Little  Miami  Bailroad  Com- 
pany, whereby  the  right  of  that  road,  from  Loveland  to  Cincinnati,  was 
leased  to  the  Marietta  and  Cincinnati  Bailroad  Company,  for  the  pur- 
pose of  transporting  its  freight  and  passengers  over  that  road  to  Cincin- 
nati, and  also  having  b\iilt  for  itself  a  side-track  leading  to  a  depot, 
owned  and  used  by  it,  for  the  reception  of  freight  in  the  city  of  Cincin- 
nati, renders  it  liable  to  process  as  a  corporation  situated  in  the  city  of 
Cincinnati. 

2.  Such  establishment  of  its  road  warrants  the  location  of  one  of  its  prin- 
cipal offices  in  the  city  of  Cincinnati. 

Spbcul  Tbbm. — ^Action  brought  by  the  plaintiff  as  owner 
and  indorsee  of  a  bill  of  exchange  for  $5,000,  drawn  by  the 
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defendant,  John  P.  Barger,  at  Chillicothe,  Ohio,  on  E.  Lud- 
low, cashier  of  the  Ohio  Life  Insurance  and  Trust  Com- 
pany, at  New  York  city  and  indorsed  by  the  defendant,  the 
Marietta  and  Cincinnati  Railroad  Company,  by  its  treasurer, 
J.  R.  Crawford.  Summons  was  issued  to  the  sheriff  of 
Hamilton  county  for  the  defendant,  the  Marietta  and  Cin- 
cinnati Railroad  Company,  which  was  served  upon  J.  R. 
Crawford,  treasurer  of  the  company,  personally.  Another 
summons  was  issued  to  the  sheriff  of  Ross  county,  for  the 
defendant  Barger,  which  was  served,  personally. 

Barger  files  his  answer,  asking  the  court  to  dismiss  the 
action  for  the  reason  that  he  was  not  a  citizen  or  resident  of 
the  city  of  Cincinnati,  or  the  county  of  Hamilton,  but  was 
a  citizen  and  resident  of  Ross  county';  that  he  had  not  been 
served  with  process  in  the  county  of  Hamilton ;  that  the 
Marietta  and  Cincinnati  Railroad  Company  was  a  corpora- 
tion, created  by  the  laws  of  the  State  of  Ohio,  and  had  its 
principal  office,  or  place  of  business,  in  the  county  of  Ross, 
and  not  in  the  county  of  Hamilton,  and  that  no  part  of  the 
road  of  the  said  company  passed  through  or  into  the  county 
of  Hamilton. 

The  cause  was  submitted  on  this  issue,  and  the  facts  ad- 
duced from  the  testimony  sufficiently  appear  in  the  decision 

of  the  court. 

t 

John  Welch  and  Taft  &  Perry^  attorneys  for  plaintiff. 

John  L.  Ghreeny  James  Sloan  and  dark  ^  Penn^  for  de- 
fendant Barger. 

Spencer,  J.  So  far  as  the  defendant  Barger  is  con- 
cerned, he  was  not  properly  served  with  process,  unless  the 
action  had  been  rightly  brought  against  the  Marietta  and 
Cincinnati  Railroad  Company,  as  he  had  not  been  served  by 
any  process  in  this  county,  but  by  process  directed  to  the 
sheriff  of  Ross  county.  If  the  action  had  been  rightly 
brought  against  the  railroad  company,  the  defense  must  fail. 

By  the  4th  clause  of  section  14,  of  the  act  establishing 


DECEMBEK  TERM,  1858.  427 

Athens  Branch  of  the  State  Bank  of  Ohio  «.  The  M.  A  0.  R.  B.  Oo.  et  al. 

this  court,  we  have  jnrisdVction  of  '^  actions  brought  agaiust 
a  corporation,  created  by  the  laws  of  this  State,  [which  is 
situated  in  the  city  of  Cincinnati,  or  has  its  principal  office 
or  place  of  business  therein ;"  and  by  section  15  of  the  same 
act  it  is  provided  that  ^'  where  any  of  the  above  enumerated 
actions  is  rightly  brought  in  said  court,  a  summons  shall 
be  issued  to  any  county  against  one  or  more  of  the  defend- 
ants, at  the  plaintifi'^s  request.''  The  decision  of  the  court, 
heretofore,  has  been  practically  against  the  position  of  the 
defendants ;  as  we  have  ruled  that  the  county  commissioners 
might  be  sued  in  the  city  of  Cincinnati,  by  virtue  of  this 
fourth  clause,  on  the  ground  that  their  principal  office  was 
within  the  city,  and  that  the  commissioners  might  be  served 
within  the  city  personally,  although  the  county  of  Hamilton, 
being  more  extensive,  could  not  be  said  to  be  within  it.  It 
is  manifest  a  railroad  of  this  description  could  not  have  its 
location  in  the  city.  Generally  speaking,  a  corporation  may 
be  said  to  |be  local  when  the  franchise  must  necessarily  be 
exercised  in  a  given  locality.  Hence  municipal  corporations 
are  in  their  character  local ;  and  railroad  companies,  exer- 
cising their  franchise  within  particular  limits,  or  created 
carriers  within  certain  points,  are  local  so  far  as  the  exercise 
and  enjoyment  of  their  franchise  is  concerned ;  yet  they  can 
not  be  said  to  exist  as  an  entire  corporation  or  thing  in  one 
county.  They  have  their  existence  in  different  counties, 
and  could  not  be  sued  unless  there  was  a  provision  of  the 
law,  statutory  or  common,  which  allowed  an  embodiment  of 
the  corporation  in  another  way  for  the  purpose  of  recogni- 
tion. In  this  case  the  railroad  company  had  their  office 
within  the  district  for  which  they  were  organized  as  a  com- 
pany. It  was  not  necessary  it  should  be  literally  on  the 
road,  as  a  reasonable  intendment  would  allo#  of  a  location 
at  any  convenient  point  in  the  vicinity  of  the  line  of  the  road. 
It  was  not  necessary  the  road  should  have  been  completed 
between  the  termini  before  the  office  could  be  located — ^nor 
that  a  particular  line  should  have  been  established  instead  of 
a  general  one. 
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Was  the  office,  then,  properly  located  in  tbie  city,  when 
the  suit  wae  brought?  It  appeared  that  the  road  was  in 
running  order  from  the  eastern  terminus  to  Blanchester,  and 
that  a  contract  was  entered  into  between  this  company  and 
the  Hillsboro  road,  by  which  the  former  was  permitted  to 
use  the  track  of  the  Hillsboro  road,  for  the  transaction  of  its 
business  to  Loveland,  and  that,  subsequently,  an  arrange- 
ment (made  after  the  passage  of  the  law  which  authorized 
the  company  to  extend  its  road  to  Cincinnati,)  was  effected 
with  the  Little  Miami  Railroad  Company,  by  which  the  right 
of  the  road  of  the  latter  company  was  leased  for  the  purpose 
of  transporting  freight  and  passengers  over  the  road ;  ftir- 
ther,  it  appeared  the  Marietta  and  Cincinnati  Railroad  had 
built  a  side-track,  which  connected  with  a  depot  they  had 
constructed  for  the  reception  of  freight  in  this  city.  Now 
does  this  amount  to  an  establishment  of  their  road  to  the 
city  of  Cincinnati,  so  that  an  office  existing  in  this  city  could 
be  said  to  be  within  the  line  of  an  established  road  ?  It 
does  not  seem  to  me  necessary,  for  this  purpose,  that  the 
company  should  actually  lay  down  its  own  rails  from  one 
end  of  the  line  to  the  other,  to  constitute  a  complete  con- 
tinuous line,  when  they  had  formed  a  contract  of  union  with 
other  companies,  and  established  an  independent  freight 
depot  connected  with  their  track. 

As  to  the  point  claimed  by  defendant,  that  an  office  of 
this  description  could  not  be  established  without  the  publi- 
cation of  a  notice,  I  do  not  consider  that  this  was  a  condi- 
tion precedent,  but  directory,  and,  therefore,  the  omission  of 
the  notice  did  not  render  the  act  void. 

The  court,  therefore,  has  jurisdiction  over  the  railroad 
company,  which  had  its  principal  office  properly  established 
in  the  city,  and  the  issue  joined  is  found  in  favor  of  the 
plaintiff. 

If  answers  are  prepared  disclosing  a  meritorious  defense, 
they  may  be  filed. 

Leave  to  file  a  further  answer. 
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Robert  C.  Hazlbwood  v.  Adm'r^  &c.  of  Angeline  Parker. 

(Ko.  2,078.) 

Ihe  power  of  amendment,  in  the  general  terms,  conferred  by  the  code  (sec. 
137),  extends  as  well  to  a  bill  of  exceptions  as  to  any  other  part  of  a 
record,  when  the  proposed  amendment  is  in  furtherance  of  justice. 

Special  Term. — On  motion  to  amend  bill  of  exceptions. 

It  appears  that  in  framing  a  bill  of  exceptions  in  this  case,  a 
mistake,  or  clerical  error,  occurred.  The  bill  of  exceptions 
states  that  a  certain  paper,  which  is  still  found  in  the  file  of 
the  case,  and  as  to  the  identity  of  which  there  can  be  no 
doubt,  was  attached  as  part  of  the  bill  of  exceptions,  and 
marked  with  the  letter  A.;  but,  in  fact,  it  was  not  done. 
The  transcript  sent  to  the  supreme  court,  upon  a  petition  in 
error,  does  not  contain  this  paper.  A  motion  is  now  made 
to  amend  the  record,  so  that  the  transcript  may  be  perfected, 
and  show  to  the  appellate  court  the  points  intended  to  be 
presented. 

Worthingion  ^  Mattheios  and  B.  M.  Gonoiney  for  plaintiff. 

Fox  ^  FoXy  for  defendant. 

Qholson,  J.  I  know  no  reason  why  the  power  of  amend- 
ment, in  the  general  terms,  conferred  by  the  code,  (sec.  137,) 
should  not  extend  as  well  to  a  bill  of  exceptions  as  to  any 
part  of  a  record,  when  the  proposed  amendment  is  in  fur- 
therance of  justice,  and  will  prevent  a  party  from  being 
tripped  up  by  a  technical  objection.  The  only  objection  is, 
whether,  in  such  a  case  as  this,  there  is  anything  to  amend 
by,  and  I  am  clearly  satisfied  there  is.  The  paper  which  is 
found  in  the  file  is  shown,  by  clear  and  inherent  evidence,  to 
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be  the  one  intended  to  be  marked  and  attached,  and  I  shall, 
therefore,  direct  it  to  be  done. 

A  reference  to  authorities  will  show  that  where  there  are 
means  within  the  competency  of  the  court,  as,  for  example, 
the  judge's  notes,  a  bill  of  exceptions  may  be  amended. 
Pownall  V.  MascaU,  2  Knapp,  P.  0. 161 ;  GuUey  v.  Doe,  39 
E.  C.  L.  806,  note.  That  there  has  been  a  proceeding  in 
error,  constitutes  no  objection.  ^^  It  is  never  too  late  to  do, 
in  proper  terms,  what  is  necessary  to  be  done  to  prevent 
injustice."  **  Where  the  error  is  discovered,  as  appears  in 
this  case,  before  the  judgment  of  the  court  of  error  is  pro- 
nounced, the  parties  may  come  to  the  original  court  in  which 
the  proceedings  were,  to  endeavor,  if  they  can,  to  rectify 
what  is  a  mere  slip  or  omission  of  counsel."  Bichardson  v. 
Mellishy  8  Bing.  884;  11  Eng.  Com.  Law,  181, 182. 

In  view  of  these  authorities,  and  the  general  power  given 
by  the  code,  I  am  satisfied  as  to  my  power;  and  it  is  quite 
clear,  that  what  has  occurred  in  this  case  is  a  mere  slip  or 
omission,  and  that  it  should  be  corrected. 

Motion  granted. 


Jambs  P.  Williams,  Administator,  eto.  v.  John  Wbbb,  Jr., 

Assignee,  etc.,  bt  al. 

(No.  8,736.) 

1.  The  death  of  the  owner  of  property,  before  a  lien  has  been  takeo, 
does  not  interfere  with  the  rights  of,  or  prevent  the  necessary  steps,  to 
secure  a  Hen  by  the  person  performing  labor  or  furnishing  materials. 

2.  The  oath  to  the  account  of  items  of  material,  etc.,  may  be  made  by  an 
agent  of  the  party  entitled  to  the  lien. 

3.  It  is  not  competent  for  the  party  in  possession,  for  whom  the  labor  is 
performed,  or  materials  furnished,  to  say  that  he  has  no  real  or  benefi- 
cial interest  in  the  land  upon  which  the  work  is  done. 

Gbneral  Tbrm. — ^Proceeding  in  error  to  reverse  a  decree 
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of  the  special  term,  reodered  in  favor  of  the  several  defend* 
ants  in  error. 

John  Webby  Jr.,  as  assijirnee  of  James  Todd,  brings  his 
action  against  James  P.  Williams,  administrator  of  the  es- 
tate of  Frank  8.  McClure,  deceased,  and  sundry  lien  hold- 
ersy  to  enforce  a  mechanic's  lien.  The  facts  are  these :  On 
September  12,  A.  D.  1858,  Nicholas  Longworth  leases  to 
Warren  Beman,  a  lot  of  land  in  the  city  of  Oincinnati,  situ- 
ated on  the  north  side  of  Front  street,  between  Harriet  and 
Home  streets^  for  a  term  of  fourteen  years,  with  a  privilege 
of  purchase,  Beman  agreeing  to  erect  a  building  thereon, 
within  six  months,  of  the  value  of  a  thousand  dollars. 

Whereupon,  Beman  employed  Bunyan  k  Stickney  to 
erect  a  building  thereon,  for  mill  purposes.  The  builders 
took  a  mechanic's  lien  on  the  premises,  and  caused  the  same 
to  be  sold  at  sheriff's  sale.  At  this  sale  McClure  was  the 
purchaser,  and  Longworth  promising  to  make  some  fair  ar- 
rangement about  rent,  he  went  into  possession  and  proceeded 
to  complete  the  mill,  erecting  machinery,  etc.  McClure 
died  on  December  4,  A.  D.  1857,  before  all  the  improvements 
were  completed,  and  before  the  sherifi'^s  sale  had  been  con- 
firmed by  the  court.  The  plaintifi'  in  error  was  appointed 
and  qualified  as  administrator  of  McClure's  estate,  and  find- 
ing that  Mr.  Longworth  had  a  lien  on  the  leasehold  and 
improvements  for  back  rents,  to  the  amount  of  two  thousand 
dollars,  he  declined  to  consummate  the  sherifi*'s  sale.  The 
several  mechanics  employed  in  erecting  the  mill  and  furnish- 
ing machinery,  took  their  mechanic's  liens.  Todd  had  be- 
come embarrassed  and  made  an  assignment  to  Webb,  and 
Webb,  in  his  own  name,  as  assignee,  made  the  customary 
affidavit  to  obtain  a  mechanic's  lien  for  a  steam  edgine  that 
had  been  furnished  by  Todd  for  the  mill,  and  caused  the 
same  to  be  filed  for  record  on  December  9th,  A.  D.  1857. 
Subsequently  the  several  lien  holders  made  an  agreement 
with  the  administrator  of  McClure,  that  he  might  ^^  sell  the 
interest  of  McClure  in  the  building,  leasehold,  and  in  all 
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the  property  connected  therewith,  free  from  whatever  lien 
they  might  have,  but  with  the  understanding  that  they  were 
to  have  the  same  rights  in  and  to  the  proceeds  of  the  prop- 
erty that  they  had  in  the  property  itself,  by  virtue  of  their 
liens  or  supposed  liens." 

Thereupon,  the  administrator  of  McClnre's  estate,  on  Jan- 
uary 7,  A.  D.  1858,  sold  to  Baldwin  &  Whateley  the  mill, 
machinery,  and  fixtures,  for  two  thousand  three  hundred  and 
five  dollars,  and  other  property  of  the  estate,  consisting  of 
lumber  and  loose  timber  for  the  further  sum  of  three  thou- 
sand seven  hundred  and  ninety-seven  dollars.  The  purchas- 
ers arranged  with  Longworth  for  a  reduction  of  rents,  pro- 
posed to  accept  McClure's  bid,  under  the  proceedings  of  sale 
in  the  suit  of  Bunyan  ^  Stickney  v.  £eman,  paid  the  purchase 
money  to  the  sheriff',  and,  thereupon,  the  sheriff's  sale  was 
confirmed  and  a  deed  of  the  premises  made  to  Baldwin  k 
Whateley,  by  order  of  the  court. 

Thereupon,  the  suit  is  brought  at  special  term,  against 
Williams,  as  administrator,  by  Webb,  as  assignee  of  Todd, 
to  subject  the  proceeds  of  sale  in  the  hands  of  the  adminis- 
trator, to  the  satisfaction  of  the  several  mechanic's  liens,  and 
to  this  suit  all  the  mechanic  lien  holders  were  made  parties, 
and  the  court  rendered  a  decree  in  their  favor,  to  which 
Williams,  administrator  of  McClure,  took  exception. 

Lincoln^  Smith  ^  Warnockj  for  plaintiff  in  error. 

Snmo  ^  Bradstreetj  Stallo  ^  MeCookj  J.  ff.  Douglas^  I.  J. 
MUUty  T.  J.  Henderson  ^  J.  H.  Clemmer^  for  defendants  in 

error. 

r 
». 

Qholson,  J.,  delivered  the  opinion  of  the  court. 

A  petition  in  error  filed  in  this  case  presents  for  the  con- 
sideration of  the  court  certain  questions  as  to  the  proper 
construction  of  the  "  Act  to  create  a  lien  in  favor  of  mechan- 
ics and  others  in  certain  cases." 
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One  qncstioDi  is  whether  the  death  of  the  owner  before  a 
lien  has  been  taken,  under  the  first  and  seventh  sections  of 
the  act,  or  the  enactment  amendatory  of  the  7th  section,  in- 
terferes with  the  right  which  the  person  performing  labor 
or  famishing  materials  would  otherwise  have.  The  case  is 
not  under  the  9th  section,  which  provides  for  unfinished 
work,  but  a  case  where  the  time  of  the  work  being  done, 
and  the  materials  furnished,  was  during  the  life  of  the 
owner ;  but  the  time  for  taking  a  lien  had  not  expired,  uor 
had  the  required  steps  been  taken  during  the  life  of  the 
owner.    Does  his  death  prevent  those  steps  being  taken  ? 

It  appears  to  us  that  both  upon  principles  of  justice,  and 
upon  the  fair  construction  of  the  statute,  it  does  not.  The 
lien  is  expressly  given  by  the  first  section.  The  steps  re- 
quired are  in  the  nature  of  conditions  subsequent.  In  none 
of  those  steps  is  the  personal  act  or  participation  of  the 
owner  required.  If  the  terms  of  those  conditions  have  been 
strictly  complied  with,  we  would  be  really  adding  something 
to  the  law,  to  say  that  a  condition,  that  the  owner  should 
survive  the  taking  the  proper  steps  to  secure  the  lien,  is  re- 
quired. 

Another  question  is,  whether  the  oath  to  the  account,  in 
writing  ofi:'  the  items  of  labor,  skill,  material  or  machinery 
furnished,  required  by  the  7th  section,  can  be  made  by  an 
agent,  or  only  by  the  person  entitled  to  the  lien.  It  is 
claimed  that,  according  to  the  language  of  the  statute,  the 
personal  oath  of  the  party  performing  the  labor  or  furnish- 
ing the  materials  is  required,  and  that  of  no  other  person 
will  sufiice.  We  are  admonished  that  such  statutes  as  this 
should  be  strictly  construed. 

While  we  might  be  disposed  to  accede  to  the  general 
proposition,  that  such  statutes  should  not  be  extended  be- 
yond what  their  terms  clearly  import,  yet  this  does  not 
require  us  to  stick  to  the  letter.  Taking  the  term,  ^^  any 
person  entitled  to  a  lien  under  this  act,"  it  certainly  extends 
to  a  case  where  two  or  more  persons  are  jointly  interested 
— ^to  the  case  of  a  corporation  formed  for  manufacturing 
28 
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purposes.  If  this  be  so,  then  the  oath  of  the  person  who 
actually  and  personally  performed  labor,  or  furnished  mate- 
rials, is  not,  and  can  not  be  required.  The  oath,  it  will  be 
observed,  is  in  no  respect  binding  or  conclusive  upon  any 
one:  it  is  only  intended  to  prevent  vexatious  and  unfounded 
liens  being  entered  upop  the  records ;  and  looking  to  this 
object,  we  see  no  reason  to  doubt,  that  the  oath  of  an  agent 
acting  in  the  business,  and,  therefore,  acquainted  with  the 
facts,  is  sufficient.  Any  other  conclusion  would  be  attended 
with  extreme  inconvenience,  and  we  think  that  the  general 
maxim  qui  facit  per  alium  facU  per  se  may  be  safely  applied 
in  the  construction  of  this  statute. 

It  is  further  claimed,  by  the  administrator  of  the  party, 
for  whom  the  labor  was  performed  and  the  materials  fur- 
nished, that  he  had  no  real  and  beneficial  interest  in  the  lot  of 
land  upon  which  the  building  stood.  It  appears  that  he  was 
in  possession  ;  that  he  had  made  some  arrangement  by  which 
he  was  or  might  become  entitled  to  a  lease  from  the  owner 
of  the  fee.  Under  these  circumstances  we  think  that  it  is 
not  competent  for  such  a  party  or  his  representative,  as 
against  those  whose  labor  or  materials  he  has  procured,  to 
deny  that  he  has  an  interest.  They  have  the  right  to  be 
placed  in  such  a  situation  as  will  enable  them  to  assert  any 
possible  interest.  To  such  a  course  the  party  or  his  repre- 
sentative can  properly  interpose  no  objection. 

There  are  no  other  objections  which  we  are  required  to 
notice,  and  the  judgment  will  be  affirmed. 

Judgment  affirnied. 


Edward  J.  Lewis  v.  Smith  and  Gilbert. 

(No.  9,945.) 

Althoagh  a  general  denial  of  indebtedness  may  not  be  a  denial  of  all  the 
material  allegations  of  a  petition  yet,  it  would  be  going  too  far  to  en- 
tirely disregard  such  an  answer  and  require  no  proof  from  the  plaintiff. 

Special  Term. — Submitted  on  petition  and  answer. 
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The  petition  sets  forth  a  transaction  in  which  it  appears 
that  there  was  a  settlement  by  which  the  defendants  became 
possessed  of  certain  drafts  for  £600,  and  £355,  lis.  and  8d., 
in  which  the  plaintiff  was  interested  to  the  extent  of  $1,170, 
that  in  the  collection  of  said  drafts,  to  the  extent  of  plain- 
tiff's interest,  the  defendants  acted  as  the  agent  of  the  plain- 
tiff', that  the  first  draft  was  collected  by  the  defendants,  in 
the  amoant  of  $2,869  60,  and  the  second  remains  unpaid ; 
that  of  the  amount  so  collected  the  plaintiff  is  entitled  to 
$613  38,  according  to  a  proportion  stated  in  the  petition. 
This  amount,  it  is  said^  has  been  demanded  and  payment 
refused,  and  a  judgment  for  the  amount,  with  interest,  is 
asked. 

To  the  petition  the  defendants  put  in  an  answer,  and 
"  deny  that  they  are  indebted  to  said  plaintiff'  in  the  sum  of 
$613  38,  as  stated  in  said  petition  upon  the  cause  of  action 
stated  therein,  or  in  any  sum  whatever." 

The  case  having  been  set  for  trial,  was  submitted  upon 
the  pleadings  without  evidence. 

Mills  ^  Hoadly^  for  plaintiff. 

Flamen  BaU^  for  defendants. 

Gholson,  J.  The  plaintiff  claims  that  the  answer  con- 
tains no  denial  of  the  allegations  in  the  petition;  that 
such  allegations  not  being  controverted,  are  to  be  regarded 
as  admitted.     Code,  section  127. 

The  code  requires  that  the  answer  shall  contain  ^^  a  general 
or  specific  denial  of  each  material  allegation  of  the  petition 
controverted  by  the  defendant.''  Code,  sec.  92.  There  is  clear- 
ly in  this  case  no  specific  denial,  but  I  am  not  satisfied  that 
the  answer  may  not  be  regarded  as  a  general  denial  of  all 
the  material  allegations  in  the  petition.  If  it  was  the  in- 
tention of  the  defendants,  in  the  general  form  they  have 
adopted,  to  deny  the  material  allegations  of  the  petition, 
and  such  intention  may  be  inferred  from  any  fair  construe- 
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tion  of  the  pleading,  it  would  not  be  doing  snbBtantial  jus- 
tice, to  render  a  judgment  without  any  evidence.  We  are 
required  to  give  pleadings  a  fair  and  liberal  construction  to 
accomplish  the  purposes  of  justice.  On  the  contrary,  if  the 
plaintifi'  feels  any  doubt  as  to  whether  the  allegations  of  his 
petition,  or  any  of  them,  are  really  denied  by  the  answer, 
he  can  apply  to  have  the  answer  made  more  definite  and 
certain.  This  has  been  frequently  done  as  to  such  an  an- 
swer as  the  present.  But  I  think  it  would  be  going  too  far 
entirely  to  disregard  such  an  answer  and  require  no  proof 
from  the  plaintiff. 

The  judgment  for  the  plaintiff'  will,  therefore,  be  refused, 
but  the  case  may  be  withdrawn,  either  with  a  view  to  a 
motion,  or  to  the  production  of  evidence  upon  another  set- 
ting for  trial. 


Daniel  Brannin  v.  Smith  &  Kowland,  Partners,  etc. 

(No.  8,096.) 

1.  A  Barely  maj,  in  a  proper  case,  on  behalf  of  the  creditor  sustain  an  at- 
tachment against  the  principal  debtor  for  a  debt  past  due,  on  the  ground 
of  non -residence. 

3.  A  surety  can  not,  in  his  own  behalf,  by  reason  of  fraudulent  misrepre- 
sentations made  to  him  by  his  principali  sustain  an  attachment  against 
his  principal,  issued  on  the  ground  of  non-residence,  to  enforce  the  pay- 
ment of  claims  either  due  or  not  due  in  the  hands  of  third  parties. 

3.  Under  sections  600  and  501  of  the  code,  although  a  surety  might  f^ame 
his  action  either  for  specific  relief,  or  to  reooTer,  for  the  benefit  of  the 

.  creditor,  the  money  demand,  for  which  the  surety  is  liable  (in  which 
latter  case  the  creditor  ought  to  be  a  party),  yet  he  can  not,  under  section 
502,  when  proceeding  for  specific  relief,  obtain  an  order  of  attachment  by 
reason  of  the  non-residence  of  the  defendant. 

4.  The  code  can  not,  properly,  be  so  construed  as  to  place  the  surety  in  a 
better  position  than  the  creditor  himself,  for  obtaining  provisional  reme- 
dies to  secure  the  payment  of  a  debt,  when,  therefore,  the  debt  is  not 
due,  the  surety,  as  well  as  the  creditor,  is  restricted  to  the  grounda  for 
attachment  applicable  to  such  a  case,  stated  In  section  230  of  the  oode. 
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Gbne&al  Tbrm. — Reserved  ou  motion  to  dismiss  an  at- 
tachment. 

The  plaintiff,  at  the  request  of  the  defendants,  and  solely 
for  their .  accommodation,  became  surety  and  indorser  on 
certain  bills  of  exchange  and  promissory  notes.  Of  these  a 
part  had  become  due  before  the  commencement  of  the  action, 
and  the  others  had  not.    Both  those  due  and  those  not  due 

« 

were  held  by  third  persons,  none  of  whom  were  made  par- 
ties in  the  action. 

The  petition  is  not  divided  into  distinct  causes  of  action, 
one  to  compel  a  discharge  of  the  debts  or  liabilities  which 
were  due,  and  one  to  obtain  indemnity  for  those  not  due, 
but  proceeds  with  that  twofold  view.  As  a  part  of  the 
cause  of  action  in  the  latter  view,  the  petition  contains  a 
statement  that  the  plaintiff  was  induced  to  become  surety  by 
a  false  and  fraudulent  representation  as  to  the  solvency  of 
the  defendants;  and,  also,  a  statement  that  the  defendants 
are  not  residents  of  this  State.  The  relief  askefl  is  that  the 
defendants  may  be  required  ^Ho  discharge  the  plaintiff' from 
his  liability  on  the  obligations  which  are  now  due,  and  to 
indemnify  him  from  those  which  are  not  yet  due,  and  to 
grant  him  such  further  relief  as  may  be  just  and  equitable." 

In  the  summons  issued  in  this  case,  the  action  is  regarded 
as  one  '^for  specific  and  general  relief"  being  so  indorsed 
and  mentioning  no  demand  for  money.  But  a  precipe  was 
filed  by  the  attorneys  for  the  issue  of  an  order  of  attachment, 
in  which  it  is  stated  that  the  amount  sworn  to  was  $15,450, 
and  at  the  same  time  an  affidavit  is  filed  with  a  view  to  the 
issuing  of  an  order  of  attachment  by  the  clerk,  and  without 
the  order  of  a  judge. 

The  affidavit  was  made  by  an  agent,  the  plaintiff  himself 
being  a  non-resident  of  the  State.  It  states,  in  detail,  the  bills 
and  notes  upon  which  the  plaintiff  was  liable  as  surety  and 
indorser,  as  in  the  petition,  with  a  preface  that  the  claim  of 
the  plaintiff'  is  to  be  discharged  from,  or  indemnified  against, 
such  liabilities  as  surety,  and  then  proceeds :  '^  The  affiant 
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says  that  this  claim  is  just;  the  amount  which  the  affiant 
believes  the  plaintiff'  should  be  indemnified  for  and  dis- 
charged from,  is  fifteen  thousand  four  hundred  an  J  fifty  dol- 
lars; that  the  defendant  fraudulently  incurred  the  obligation 
for  which  this  suit  is  brought  in  this,  that  at  the  'time  the 
plaintift'  became  surety  on  each  of  said  obligations,  the  de- 
fendants to  induce  the  plaintiff  to  become  such  surety,  rep- 
resented themselves  to  the  plaintiff  to  be  in  solvent  circum- 
stances, whereas  the  defendants  at  the  time  that  such  repre- 
sentations were  made,  and  at  the  time  plaintiff  became  such 
surety,  were  not  solvent,  but  were  and  are  now  embarrassed 
in  their  circumstances,  and  unable  to  meet  their  engage- 
ments as  they  become  due;  that  the  defendants  are  not  resi- 
dents of  this  State." 

Upon  this  affidavit,  and  without  requiring  any  undertak- 
ing from  the  plaintiff,  an  order  of  attachment  was  issued  by 
the  clerk,  with  an  indorsement  that  the  amount  sworn  to 
was  J15,450.  This  attachment  having  been  levied  on  prop- 
erty of  the  defendants,  a  motion  to  discharge  was  made, 
upon  the  grounds  that  neither  the  petition  nor  affidavit  were 
sufficient  to  warrant  the  issuing  the  order  of  attachment; 
that  there  was  no  legal  ground  for  an  attachment  when  the 
order  was  issued;  and  that  the  order  of  attachment  was  im- 
properly issued  without  an  *' undertaking,"  having  been  filed 
by  the  plaintiff. 

There  were  answers  and  affidavits  as  to  the  allegation  of 
fraud,  which  was  denied  by  the  defendants.  And  the  mo- 
tion was  reserved  for  the  decision  of  the  court  in  general 
term. 

TUden,  Rairden  ^  Curwen^  for  plaintiff. 

S.  J.  Thompson^  for  defendants. 

Gholson,  J.,  delivered  the  opinion  of  the  court. 

The  decision  of  the  motion  made  in  this  case,  to  discharge 
the  order  of  attachment,  depends  upon  the  construction  to 
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be  given  in  eertaiu  particulars,  to  sectione  500,  501  and  502 
of  the  code.    These  sections  are  as  follows: 

Sec.  500.  *^  A  surety  may  maintain  an  action  against  his 
principal,  to  compel  him  to  discharge  the  debt  or  liability 
for  which  the  surety  is  bound,  after  the  same  has  become 
due. 

Sec.  501.  ^^  A  surety  may  maintain  an  action  against  his 
principal,  to  obtain  indemnity  against  the  debt  or  liability 
for  which  he  is  bound,  before  it  is  due,  whenever  any  of  the 
grounds  exist  upon  which,  by  the  provisions  of  this  code,  an 
order  may  be  made  for  arrest  and  bail,  or  for  an  attachment. 

Sec.  502.  ^'In  such  action  the  surety  may  obtain  any  of 
the  provisional  remedies  mentioned  in  title  eight,  upon  the 
grounds,  and  in  the  manner  therein  described." 

It  is  obvious  that  these  sections  provide  for  two  quite  dis- 
tinct classes  of  cases:  One  in  which  the  debt  or  liability  has 
become  due,  and  one  in  which  the  debt  or  liability  has  not 
become  due.  In  the  former  the  remedy  provided,  and  the 
object  of  the  action  is  to  compel  the  principal  to  discharge 
the  debt  or  liability  for  which  the  surety  is  bound;  in  the 
latter,  to  obtain  indemnity  for  the  surety  against  the  debt  or 
liability  for  which  he  is  bound.  In  the  former,  to  enable 
the  plaintiff'  to  proceed,  is  required  the  relation  of  principal 
and  surety,  and  the  fact  that  the  debt  or  liability  has  become 
due  and  is  unpaid.  To  give  relief  by  a  discharge  of  the 
debt  or  liability,  it  would  appear  to  be  necessary  that  such 
debt  or  liability,  or  the  party  representing  it,  should  in  some 
form  be  brought  within  the  jurisdiction  of  the  court.  In  a 
proceeding  to  obtain  indemnity  against  a  debt  or  liability 
which  has  not  become  due,  not  only  the  relation  of  principal 
and  surety  must  appear,  but  it  must  be  shown  as  a  part  of 
the  cause  of  action,  that  some  one  of  the  grounds  exist 
upon  which,  by  the  provisions  of  the  code,  an  order  may 
be  made  for  arrest  and  bail,  or  for  an  attachment. 

It  will  be  observed  that,  in  section  502,  the  same  phrase- 
ology is  not  used.  The  plaintiff  in  such  action  may  obtain 
any  of  the  provisional  remedies  mentioned  in  title  eight  of 
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the  code,  upon  the  groauda  and  in  the  manner  therein  de- 
scribed. There  are  other  provisional  remedies  mentioned  in 
title  eight  besides  orders  for  arrest  and  bail,  and  for  an 
attachment.  But  none  of  these  remedies  are  to  be  obtained, 
except  upon  the  grounds  and  in  the  manner  described  in  title 
eight,  under  the  head  of  the  remedies,  respectively,  viz: 
"Arrest and  bail,'*  "replevin  of  property,"  which  is  divided 
into  two  articles — 1.  "Attachment."  2.  "Attachments  in 
certain  actions,"  "injunction/'  "receivers  and  other  provis- 
ional remedies."  A  surety,  having  a  right  of  action,  as  pro- 
vided in  sections  500  and  501,  may  obtain  any  of  those 
provisional  remedies,  not  generally  and  absolutely,  but  only 
on  showing  such  grounds,  and  by  proceeding  in  such  man- 
ner as  the  very  nature  of  the  remedies  and  the  provisions  of 
the  code  show  to  be  requisite.  It  has  been  said  of  a  pre- 
cisely similar  section  in  the  Kentucky  code,  that,  as  it  "  does 
not  state  explicitly  how  the  order  of  attaohment  shall  be 
made  in  a  case  of  this  kind,  the  question  has  to  be  deter- 
mined by  analogy."  Scott  v.  Doneghy^  17  B.  Monroe,  821- 
824. 

There  are  two  positions  in  which  a  surety,  proceeding 
either  under  section  500  or  section  501,  may  be  supposed  to 
occupy ;  one  as  the  representative  of  the  creditor,  and  taking 
such  steps  as  the  creditor  might  properly  take,  to  enforce 
payment  for  a  debt  due,  or  secure  the  payment  of  one  not 
due,  (and,  in  this  view,  as  before  remarked,  the  creditor 
should  be  before  the  court).  The  other,  as  proceeding,  on 
his  own  behalf,  specifically  to  compel  a  discharge  of  the  debt 
or  liability,  or  to  obtain  indemnity  in  some  form  against  the 
debt  or  liability.  It  is  very  clear  that  the  application  of  the 
difierent  grounds  for  an  attachment  will  very  much  depend 
upon  the  consideration,  whether  a  surety  is  to  be  deemed  to 
occupy  one  or  the  other  of  these  positions. 

There  are  strong  grounds  to  suppose  that,  as  to  a  proceed- 
ing under  section  500,  he  should  be  deemed  to  occupy  the 
former,  which  do  not  apply  with  the  same  force  to  a  pro- 
ceeding under  section  501.     It  is  well  known  that  a  remedy 
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existed  by  which  a  surety  might,  in  certain  cases,  by  a  notice, 
require  his  creditor  to  bring  an  action  for  the  recovery  of 
his  debt  or  demand.  If  section  500  takes  the  place  of  this 
then  it  would  be  entirely  proper,  the  creditor  being  a  party 
to  the  proceeding  and  entitled  to  receive  the  amount,  (for 
whether  plaintiff  or  defendant  would  now  make  no  differ- 
ence), to  allow  the  surety  any  provisional  remedy,  to  which 
the  creditor  himself,  were  he  prosecuting  the  action,  would 
be  entitled ;  and  so,  under  section  501,  if  the  surety  proposed 
to  avail  himself  of  the  right  secured  by  the  code  to  a  credi- 
tor under  article  2  of  the  head  of  ^^  attachments,"  he  might 
prQceed  as  for  a  debt  not  due.  Such  seems  to  have  been  the 
opinion  of  the  court  in  Kentucky  in  the  case  before  cited. 
But  the  remedy,  under  section  501  would  hardly  be  restricted 
to  such  a  case,  and  there  might  be  cases  in  which  the  surety 
would  require  for  his  protection  an  independent  position. 

It  may  well  be  that  he  would  be  allowed  to  occupy  one  or 
the  other  as  the  nature  of  his  case^  and  the  provisions  of  the 
code  as  to  provisional  remedies,  might  require  and  permit. 
He  might  in  one  case  obtain  indemnity  by  representing  the 
creditor  in  an  action  for  a  debt  not  due,  and,  in  another,  be 
entitled  as  an  independent  suitor  to  the  remedy  of  an  injunc- 
tion or  a  receiver ;  and  it  would  not  be  safe  to  confine,  by  any 
general  rules,  proceeding  under  section  500  to  those  debts  and 
liabilities  which  are  in  the  nature  of  money  demands ;  even 
that  section  may  require  something  in  the  nature  of  specific 
relief,  as  the  delivery  of  property,  for  the  return  of  which,  at 
a  definite  period,  a  party  has  become  liable. 

It  is  a  matter  for  a  plaintiff  to  determine,  whether,  in 
asserting  a  claim,  he  shall  take  one  or  tlie  other  of  two  posi- 
tions, which  may  be  open  to  him,  and  whether  that  position 
can  be  made  good,  will  usually  depend  upon  the  final  decia* 
ion  of  the  case.  But  in  the  use  of  the  provisional  remedies, 
a  defendant  has  a  right  to  claim  that  those  only  applicable 
to  one  position  shall  not  be  applied  to  another;  he  has  a 
right  to  require  that  a  plaintiff  shall  be  consistent.  If  a. rem- 
edy, according  to  the  manner  in  which  it  must  be  used,  is 
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inconsistent  with  the  position  taken  by  the  plaintiff,  then  it 
can  not  be  deemed  a  proper  remedy. 

To  dispose  of  the  motion  to  discharge  the  attachment,  in 
view  of  the  remarks  already  made,  it  is  necessary  to  divide 
the  case  made  by  the  plaintiff.  Taking,  first,  that  part  of 
the  case  which  seeks  indemnity  against  liabilities  not  yet 
due,  it  is  subject  to  several  serious  objections,  whatever  posi- 
tion the  plaintiff  may  occupy.  If  he  be  regarded  as  repre- 
senting the  creditors,  not  to  speak  of  their  not  being  parties 
and  other  formal  objections,  he  must  be  subject  to  like 
restrictions,  as  the  creditors  would  be,  were  they  proceeding 
for  a  debt  not  due.  If  so,  the  plaintiff  fails,  because  he  has 
no  order  of  a  judge,  and  because  neither  of  the  grounds  he 
has  stated  apply  in  such  a  case.  If  he  be  regarded  as  pro- 
ceeding independeutly  for  specific  relief,  then  a  resort  to  a 
remedy  only  framed  and  intended,  as  all  the  provisions  show, 
for  a  money  demand,  would  be  inconsistent  with  his  position. 
The  affidavit  which  has  been  made  would  have  to  be  under- 
stood in  a  double  sense. 

There  is  another  view  in  which,  considered  as  a  demand 
personal  to  the  plaintiff,  and  independent  of  a  representation 
of  the  creditors,  the  remedy  by  attachment  as  pursued  in 
this  case  can  not  be  sustained.  The  ground  upon  which  the 
attachment  issued  was  the  non-residence  of  the  defendants. 
As  to  that  ground  of  attachment  there  is  a  restriction  that 
it  shall  not  apply  to  any  claim  other  than  ^^  a  debt  or  demand 
arising  upon  contract,  judgment  or  decree."  The  claim  of 
the  plaintiff  for  specific  relief,  derived  from  a  provision  of 
the  statute  and  substantially  depending  as  to  the  mode  of 
relief  upon  the  acts  and  conduct  of  the  defendants,  after  the 
liability  was  incurred,  can  scarcely  be  regarded  as  a  debt  or 
demand  arising  upon  contract.  It  would  be  unjust  and 
inconvenient  so  to  construe  the  statute.  It  would,  very  pro- 
bably, enable,  not  only  our  own  citizens,  but  those  of  other 
Btates,  to  make  our  courts,  and  their  process,  a  means  of 
vexation  and  oppression. 

It  is  difficult  to  suppose  that  the  legislature  intended  to 
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place  the  surety  for  a  debt  not  due  in  a  more  favorable  posi- 
tioQ  for  securing  the  payment  of  the  debt,  than  the  creditor. 
Unless  this  can  be  shown,  the  case  of  the  plaintiff  as  to  that 
class  of  debts  must  fail.  After  a  careful  comparison  of  the 
general  language  in  the  sections  which  have  been  cited  with 
the  specific  provisions  under  the  head  of  attachment,  we  see 
no  reason  to  attribute  any  such  intention. 

As  to  that  part  of  the  plaintifl's  case  which  seeks  to  com- 
pel a  discharge  of  debts  and  liabilities  which  had  become 
due  at  the  time  of  the  commencement  of  the  action,  there 
is  more  difiiculty.  Taking  the  simple  case  of  a  debt  due 
and  unpaid,  from  a  liability  for  which  a  surety  seeks  to  be 
discharged,  we  are  not  prepared  to  say  that  an  action  may 
not  be  so  framed  as  to  be  substantially  a  proceeding  of  the 
creditor  carried  on  by  the  surety  to  enforce  payment,  and 
that  in  such  an  action  an  attachment  might  not  be  obtained 
upon  the  ground  of  non-residence.  The  law  may  very  / 
probably  intend  that  in  such  case,  where  the  creditor  could 
himself  attach  property  to  secure  the  debt,  so  may  the  surety. 
It  would  be  an  application  by  analogy  of  the  well  known 
principle  of  subrogation.  But  the  present  action  is  not 
framed  with  that  view ;  it  looks  to  the  relief,  in  some  spe- 
cific form,  of  the  surety.  The  aflidavit  has  reference  to  a 
claim  only  of  the  surety.  Now,  the  surety  has  clearly  no 
demand  for  money  only  founded  upon  any  contract,  and  the 
same  objection,  before  stated  as  to  proceeding  upon  the 
ground  of  non-residence,  applies. 

The  whole  frame  of  the  action,  and  of  the  aflidavit,  also, 
forbids  a  resort  to  the  idea  urged  in  the  argument,  that 
there  was  a  contract  for  an  indemnity,  as  shown  by  the  affi- 
davits in  this  case.  Even  if  such  a  contract  were  clearly 
shown,  it  would,  in  the  first  place,  be  a  new  case,  as  the 
frame  of  the  action  is  very  clearly  under  the  statute ;  and, 
in  the  next  place,  if  the  new  case  were  substituted,  it  would 
be  in  the  nature  of  a  demand  for  specific  relief,  and  not  a 
proper  case  to  authorize  an  attachment  upon  the  ground  of 
non-residence. 
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We  think  the  motion  to  discharge  the  order  of  attach- 
ment must  be  sustained. 
•Remanded  to  dismiss  attachment. 


SiDNET  8.  Hartshokne  bt  AL.  V.  JosBPH  8.  Ross,  Adminis- 
trator, etc.,  of  Warren  Hartshorns,  Deceased,  et  al. 

(No.  7,014.) 

1.  The  testator's  will  is  to  be  construed  by  the  laws  in  force  at  the  time  of 
his  decease. 

3.  A  widow  revising  or  neglecting  to  take  under  her  husband's  will,  is 
entitled  to  the  same  proportion  of  his  personal  estate  as  if  he  had  died 
intestate. 

3.  When  the  husband  dies  without  issue  the  wife  takes  all  the  personal  es- 
tate, subject  to  distribution,  as  next  of  kin. 

General  Term. — ^Proceeding  in  error  to  reverse  a  decree 
rendered  by  8torer,  J.,  at  special  term  of  January,  A.  D. 
1858,  reported  page  15.  Proceeding  to  obtain  a  judicial 
construction  of  the  will  of  Warren  Hartshorne,  deceased. 
The  plaintifis  claiming  to  be  residnary  legatees  under  the  last 
will  and  testament  of  Warren  Hartshorne  deceased,  brought 
their  original  action  against  the  defendants,  Ross  and  wife, 
as  administrators  with  the  will  annexed,  of  the  estate  of 
said  deceased,  for  an  account  of  the  property  which  had 
come  to  their  hands  belonging  to  said  estate,  and  for  pay* 
ment  of  the  sum  which  might  be  found  due  to  complain- 
ants, and  to  enforce  the  performance  of  the  trusts  created  by 
said  will. 

It  appears  from  the  petition,  answer,  exhibits  and  teeti- 
mony  taken  in  the  cause,  that  on  the  29th  day  of  Januaiy, 
1848,  Warren  Hartshorne,  then  a  resident  of  the  county  of 
Hamilton,  State  of  Ohio,  made  his  will  therein,  in  all  re* 
spects  duly  executed  and  published^  according  to  the  ad  then 
in  force,  as  also  the  present  law,  by  which  he  devised  and 
bequeathed  his  estate  as  follows : 
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Ist.  "  To  my  dearly  beloved  wife,  Ann,  in  lieu  of  her  dower, 
I  will  and  bequeath  the  one-half  of  all  my  property,  both 
real  and  personal,  that  shall  remain  after  paj^ing  out  all  the 
legacies  and  bequests  hereinafter  named^  and  bequeathed  by 
me  in  items  2d,  Sd,  4th,  6th,  and  6th,  of  this,  my  last  will, 
etc.,  to  have  and  to  hold  the  same  during  her  natural  life, 
and  at  the  death  of  my  said  wife,  the  real  estate  aforesaid, 
and  such  part  of  the  personal  property,  or  the  proceeds 
thereof,  as  may  then  remain  unconsumed  and  unexpended, 
I  will  and  bequeath  to  my  brothers  and  sister,  Daniel  and 
Ebenezer  Uartshome,  and  Esther  Fuller,  to  be  equally  di- 
vided between  them,  share  and  share  alike;  and  in  case  of 
the  death  of  either  my  said  brothers  or  sister,  then  the  said 
share  of  the  deceased  to  go  to  the  lawful  heirs  of  said  de- 
ceased." 

Item  2d  gives,  for  benevolent  and  pious  uses,  to  certain 
Bible,  education,  tract,  missionary,  and  other  benevolent 
and  religious  societies,  one  hundred  doUars  each,  <*  to  be  paid 
out  of  the  first  moneys  collected  out  of  my  estate  after  my 
decease." 

Item  8d 

Item  4th.  '^I  will  and  bequeath  to  my  step-daughter, 
Jane  Douglass  Anderson,  $1,000." 

Item  5th.  "  To  my  namesake,  "Warren  Hartshorne,  son  of 
my  nephew,  Sidney  Hartshorne,  J500,"  etc. 

Item  6th.  '^  To  each  of  my  half-brothers,  Jonas  and  Cal- 
vin Hartshorne,  and  Susan  Kendall,  and  Sarah  G.  Pateridge, 
$500,^'  amounting  in  the  aggregate  to  |4,200. 

Item  7th.  "All  the  remainder  of  my  property  I  will  and 
bequeath  to  my  brothers  and  sister,  Daniel  and  Ebenezer 
Hartshorne  and  Esther  Fuller,  to  be  equally  divided  between 
them." 

Item  8th.  "  The  house  and  lot  which  I  now  own  in  Wal- 
pole,  Mass.,  in  which  my  sister  Esther  now  lives,  is  to  be 
part  of  her  portion,  valued  at  (800,  and  is  not  to  be  sold 
during  her  life,  but  to  go  to  her  heirs." 

The  will  then  provides  for  the  payment  of  debts  before 
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any  division  shall  be  made,  or  legacies  paid,  and  appoints 
the  testator's  wife,  Ann  Ilartshorne,  executrix,  etc. 

That  on  the  13th  day  of  January,  1855,  the  testator  made 
a  codicil  to  his  will,  duly  signed  and  sealed  by  him,  attested 
by  three  witnesses,  and  published,  and  declared  to  be  the  first 
codicil  to  the  testator's  last  will  and  testament,  by  which,  to 
'^  avoid  misunderstanding,  there  being  improvements  made 
by  me  on  the  lot  on  which  I  now  reside,  in  Clermont  county, 
Ohio  (deeded  to  my  wife,  etc.),  I  bequeath  to  her  all  the 
houses  and  improvements,  etc.,  made  by  me  on  the  said  lot, 
etc.;  also,  to  my  dear  wife  and  her  heirs  forever,  all  the  fur- 
niture, in  said  dwelling,  etc.,  all  fuel  and  provisions,  all  my 
horses  and  harness,  etc.,  and  all  my  pleasure  carriages,  stock, 
farming  and  other  utensils,  etc.,  upon  the  premises,  to  have 
in  addition  to  my  bequests  to  her,  in  my  last  will  and  testa- 
ment, made  in  1848." 

The  testator  died  on  the  10th  day  of  March,  1855  without 
issyCy  leaving  his  wife,  Ann^  surviving,  who  caused  the  will 
to  be  admitted  to  probate  and  record  in  Hamilton  county, 
on  the  4th  of  May,  1856,  and  took  out  letters  testamentary 
thereon.  Afterward,  and  within  a  year  from  such  pro- 
bate, the  widow  appeared  before  the  probate  judge,  re- 
nounced the  provisions  made  for  her  under  the  will,  and 
elected  to  take  such  provision  as  was  made  for  her  by  laiCy 
instead  thereof. 

As  executrix,  the  widow  caused  an  inventory  and  ap- 
praisement to  be  made  of  the  personal  estate  of  the  de- 
ceased, from  which  it  appeared  that  the  personal  estate 
situate  upon  the  premises,  in  Clermont  county,  and  which 
had  been  bequeathed  to  the  widow,  was  of  the  value  of 
11,024.62,  and  the  other  personal  property  of  the  value  of 
J38,095.96,  all  of  which  came  to  her  hands  as  executrix,  in 
all  $89,120.58. 

That  on  the  14th  November,  1856,  the  widow  intermarried 
with  the  defendant,  Joseph  S.  Ross,  who  was  subsequently 
duly  appointed  administrator  de  bonis  non^  etc.,  and  filed  an 
inventory  of  the  property  which  came  to  his  hands  as  such. 
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Ebenezer  Hartshorne  and  Daniel  Hartshorne  (who,  with 
Esther  Fuller,  are  named  as  residuary  legatees  in  the  7th 
item  of  said  will),  died  before  suit  brought,  leaving  as  their 
heirs  and  representatives,  the  co-plaintiffs  of  said  Esther  and 
hnsband^  who  united  in  the  action  to  demand  an  account 
from  the  defendants,  Ross  and  wife,  of  their  proceedings  as 
administrator  and  executrix  aforesaid,  and  for  settlement 
of  the  trust,  claiming  that  the  debts  of  the  estate  were  sub- 
stantially paid  off.  The  defendants,  by  their  answer,  denied 
that  plaintifis  were  entitled  to  any  account  of  said  personal 
estate,  or  that  the  plaintifis  had  any  interest  therein,  aver- 
ring that,  by  reason  of  the  widow's  declining  to  take  under 
the  will,  she  was  entitled  by  law  to  the  whole  of  such  personal 
estate,  after  payment  of  debts,  as  though  the  testator  had 
died  intestate. 

Edward  Woodruffs  M.  H.  7\lden  for  plaintiffs  in  error. 

Groesbeck  ^  Thompson  for  defendants  in  error. 

Spencer,  J.,  delivered  the  decision  of  the  court. 

The  case  being  submitted  to  the  court  at  special  term,  it  was 
held  that  the  personal  property  after  the  payment  of  debts 
did,  by  operation  of  law  upon  her  refusal  to  take  under  the 
will,  cdl  vest  in  the  widow,  and  that  she  was  not  bound  to 
account  therefor  or  for  any  part  of  said  property,  nor  the  ad- 
ministrator to  any  one  else  but  herself  alone.  And  accord- 
ingly judgment  was  rendered  for  the  defendants  with  cost. 
To  reverse  which  is  the  object  of  the  present  petition. 

What  was  the  value  of  the  testator's  real  estate,  or  whether 
the  provision  made  by  him  for  his  widow  under  the  will 
was  liberal  or  otherwise^  or  whether  the  decision  rendered 
will  have  the  effect  to  defeat  wholly  or  in  part  the  bounty 
intended  for  the  several  legatees,  the  case  presents  us  with 
no  means  of  judging,  and  perhaps  we  are  not  concerned-  to 
know.  The  rights  of  the  parties  depend  wholly  upon  the 
construction  of  the  general  law  as  applicable  to  cases. of 
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election^  or  non-eUctionj  by  widows  for  whom  provision 
may  be  made  under  the  wills  of  their  husbands,  and  should 
be  decided,  without  regard  to  the  hardships  or  otherwise 
of  the  particular  casa  And  here  it  may  be  allowable  to 
say,  that  it  is  much  to  be  regretted  that  a  law  of  such  gen- 
eral concern,  and  upon  which  so  much  depends,  should  not 
have  been  so  framed,  as  to  be  in  all  respects  free  from  am- 
biguity and  doubt,  both  as  to  its  letter  and  spirit. 

In  the  consideration  and  decision  of  the  case  two  ques- 
tions arose  and  were  disposed  of,  which  it  is  necessary  again 
to  consider. 

I.  Whether  the  rights  of  the  parties  were  to  be  governed 
by  the  law  in  force  at  the  time  when  the  original  will  was 
executed  and  published,  or  by  the  law  in  force  when  the 
testator  died. 

IL  Whether  under  either  law  the  widow  is  entitled  to  a 
distributive  portion  of  all  the  personal  estate,  remaining  after 
the  payment  of  debts  (without  regard  to  legacies),  as  though 
the  testator  had  died  wholly  intestate,  or  only  to  such  portion 
thereof  as  may  remain  for  distribution,  after  satisfying  the 
other  requirements  of  the  will,  and  as  to  which  only  he 
becomes  intestate  by  the  election  of  the  widow. 

First.  Upon  the  first  of  these  questions  the  court  held 
that  the  rights  of  the  parties  were  to  be  determined  by  the 
law  in  force  when  the  testator  died^  which  was  the  statute  of 
wills  passed  in  1852,  and  not  by  the  amendatory  statute  of 
1846,  which  was  in  force  when  the  will  was  made.  In  this, 
we  think  the  decision  of  the  court  was  right. 

The  will  act  of  1852  purports  to  be  prospective  in  its 
operation.  So  far  as  the  authority  to  make  a  will  and  the 
mode  of  its  execution  are  concerned,  its  provisions  are  but 
re-enactments  of  the  law  of  1840.  The  first  section  in  each 
act  declares  that  any  person  of  full  age,  etc.,  having  an  in- 
terest in  lands,  etc.,  or  any  goods,  etc.,  or  other  property  of 
any  description,  may  give  and  devise  the  same  to  any  person 
by  last  will  and  testament  lawfully  executed ;  subject  never- 
theless to  the  rights  of  creditors^  and  to  the  provisions  of 
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this  act,  and  of  an  act  entitled,  ^'  an  act  to  restrain  the 
entailment  of  real  estate."  The  second  section  of  each  act 
provides  in  the  same  language^  how  such  wills  shall  be  exe- 
euted.  So  that  a  will  properly  executed  under  the  act  of  1840, 
is  taken  up  and  carried  along  by  the  act  of  1852,  although 
the  latter  act  in  express  terms  repeals  the  former.  Had 
the  mode  of  execution  in  the  latter  differed  from  the  former , 
or  the  right  to  give^  been  in  any  wise  restricted  by  it,  there  can 
be  no  doubt  that  by  the  repeal  of  the  former  law,  wills 
executed  under  it  would  have  either  whoUy  fallen,  or  as  the 
case  might  be,  failed  to  the  extent  of  the  restriction  imposed 
by  the  latter^  unless  brought  within  some  saving  clause.  For 
the  power  to  devise  by  will  is  not  of  common  rightj  it  is  a 
sheer  creature  of  the  statute,  and  the  repeal  of  an  en- 
Ming  act  makes  void  all  things  done  under  it,  except 
where  rightiB  have  become  actually  vested  thereby.  Now  the 
law  of  1840,  as  modified  by  an  amendment  in  1846,  differs 
from  that  of  1852,  as  to  the  matter  under  consideration,  in 
very  essential  particulars. 

I.  By  the  law  of  1840,  it  is  enacted,  (sec.  45,)  that  ^4f  any 
provision  be  made  for  a  widow  in  the  will  of  her  husband, 
she  shall  within  six  months  after  probate  of  the  will  make 
her  election^  whether  she  will  take  such  provision,  or  be  en- 
dowed of  his  lands.  But  she  shall  not  be  entitled  to  bothy 
unless  such  appears  plainly  by  the  will  to  have  been  the  in- 
tention of  the  testator." 

By  the  law  of  1852,  section  43,  such  election  may  be 
made  at  any  time  within  one  year  from  the  probate  of  the 
will. 

•  II.  By  the  law  of  1840,  as  amended  in  1846,  if  the  widow 
fail  to  make  such  election  within  the  time  limited,  she  shall 
retain  her  dower,  and  such  share  of  the  personal  estate  of 
her  husband,  as  she  would  be  entitled  to  by  law  in  case  her 
husband  had  died  intestate,  leaving  children;  L  e.,  one-half  of 
the  first  $400,  and  one-third  of  the  residue. 

By  the  law  of  1852,  the  words,  leaving  children^  are  omitted, 
29 
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which  in  a  case  of  intesiajcyy  without  children,  would  give  the 
widow  the  whole  personalty. 

The  law  of  1852  has,  therefore,  modified  and  restricted  the 
'power  of  the  testator,  attempted  to  be  exercised  by  him 
under  the  law  of  1840-46,  so  far  as  to  give  her  twelve 
months  instead  of  six,  within  which  to  make  her  election, 
between  the  provisions  of  the  law  and  the  provisions  of  the 
will,  and  so  far  also  as  very  essentially  to  enlarge  those 
provisions  of  law  in  case  she  elects  to  waive  them.  The  effect 
of  these  changes  may  be,  in  a  case  like  the  present,  and  in 
many  others  likely  to  occur,  to  produce  a  result  wholly  un- 
expected to  the  testator,  at  the  time  of  making  his  will, 
and,  perhaps,  wholly  to  thwart  his  real  purposes.  Yet  should 
such  be  the  case,  it  is  to  be  presumed,  that  he  has  rather 
yielded  to  the  change  thus  made,  than  persisted  in  his 
original  design,  else  he  would  have  made,  by  an  alteration 
of  his  will,  such  changes  as  the  law  may  have  rendered 
necessary.  Be  this  as  it  may,  the  rules  of  property  are,  at 
all  times,  subject  to  change,  and  the  legislative  authority 
to  restrict  the  power  of  alienation  by  wiU^  or  to  impose  rules 
for  distribution  after  the  death  of  its  owner,  will  not  be  ques- 
tioned by  any  one.  The  only  question  we  have  to  consider 
is,  whether  the  authority  has  been  exercised,  in  the  passage 
of  the  law  of  1852.  We  have  already  seen  that  by  this  law, 
the  act  of  1840  and  1846,  and  the  authority  therein  given,  are 
absolutely  repealed^  and  a  consequent  change  in  the  rights  of. 
the  parties  under  this  will,  unless  the  saving  clause  of  the 
act  of  1852  can  be  so  applied,  as  to  leave  them  wholly  under 
the  governance  of  the  laws  of  1840-46.  The  language  of 
the  saving  clause  is  as  follows:  "Provided  that  all  rights 
that  have  accrued  under  the  provisions  of  said  lawSy  shall  not 
be  affected  by  the  repeal  thereof."  The  laws  thus  alluded 
to  are  not  merely  the  wills  acts  of  1840  and  1846,  but  several 
amendatory  acts,  passed  in  1848, 1849  and  1851.  The  first  of 
which  provided  for  the  establishing  of  spoliated  wills  (not 
before  then  provided  for).  The  second  for  the  protection 
of  purchasers,  under  foreign  wills,  admitted  to  record  in 
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Ohio,  and  afterward  set  aside;  and  the  third  for  the  protec- 
tion of  purchasers  from  the  heirs,  on  the  rejection  of  a 
foreign  will,  afterward  admitted  to  probate.  And  under  all 
three  of  which,  as  well  as  under  the  original  wills  acts,  rights 
might  well  have  been  supposed  to  have  accrued  or  become 
vested.  But  the  saving  clause  does  not  extend  beyond 
rights  accrued  or  already  existing,  not  accruing  or  such  as  may 
become  vested  thereafter.  The  rights  here  alluded  to  can 
not  mean  the  right  of  the  testator  to  make  a  different  dis- 
tribution of  his  property,  under  a  /ormer  will,  from  what  he 
would  have  been  allowed  to  do  under  the  act  just  passed,  or 
to  save  wills  which  had  not  yet  become  operative  by  the  death 
of  the  testator,  and  under  which  no  rights  could  be  justly 
said  to  have  accrued.  If  it  had  been  the  intention  of  the 
legislature  to  save,  from  the  operation  of  the  act  of  1852, 
wills  executed  under  former  laios,  not  yet  operative,  it 
could  have  been  easily  done,  by  saving  wills  already  exe- 
cuted, requiring  them  to  be  construed  in  connection  with  the 
law  in  force,  when  made.  As  to  any  other  rights  than 
those  of  the  testator  himself  there  is  no  possible  propriety 
in  applying  the  expression  "  rights  accrued,''  to  the  intended 
beneficiaries  under  a  will,  which  could  create  no  rights  until 
the  death  of  the  testator.  It  is  not  deemed  necessary  to 
say  more  upon  this  point.  But  it  is  proper  to  say  that 
the  legislature  seem  to  have  used  this  expression  in  a 
limited  sense  by  guardedly  omitting,  from  this  saving  clause, 
expressions  used  in  the  saving  clause  of  the  former  wills 
act;  and  the  continuance  of  which  in  this  might,  perhaps, 
have  admitted  of  a  construction  such  as  the  plaintifls'  coun- 
sel now  contend  for.  The  wills  act  of  1840,  which  re- 
pealed all  former  acts  upon  the  same  subject,  contains  this 
saving  clause :  *' provided,  however,  the  repeal  of  said  acts 
shall  not  aifect  any  act  done,  or  any  right  or  estate  accruing 
or  accrued  or  any  suit  or  proceeding  had  or  commenced." 
Thus  saving  not  only  rights  accrued  but  rights  accruing  and 
acts  done,  under  former  laws.     This  change  of  phraseology 
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could  not  have  been  accidenicd  in  the  remodding  of  the  prior 
act,  but  was  studied  and  designed. 

11.  The  second  and  more  difficult  question  to  be  disponed 
of,  is,  whether  under  the  law  of  1852,  the  widow  of  the  tes- 
tator (Warren  Hartshorne)  is  entitled  to  distribution  of  aU 
his  personal  estate  remaining  after  the  payment  of  debts 
(without  regard  to  legacies)  as  though  he  had  died  wholly  in- 
testate ;  or  whether  she  is  entitled  only  to  the  remainder  thereof 
after  satisfying  the  other  requirements  of  the  will,  and  as  to 
which  only  the  testator  has  become  intestate  (or  can  be  said 
to  have  died  intestate)  by  reason  of  the  widow  refusing  to 
receive  the  provision  made  for  her  by  the  will. 

The  language  of  the  law  is  as  follows :  Sec.  48.  "  If  any 
provision  be  made  for  a  widow  in  the  will  of  her  husband, 
she  shall,  within  one  year  after  probate  of  the  will,  make 
her  election  whether  she  will  take  such  provision,  or  be 
endowed  of  his  lands;  but  she  shall  not  be  entitled  to  both, 
unless  it  plainly  appears  by  the  will  to  have  been  the  inten- 
tion of  the  testator  that  she  should  have  such  provision  in 
addition  to  her  dower.'* 

Sec.  44.  "  The  election  of  the  widow  to  take  under  the 
will,  shall  be  made  by  her  in  person,  in  the  probate  court, 
etc.,  and  it  shall  be  the  duty  of  the  court  to  explain  to  her 
the  provisions  of  the  will,  her  rights  under  it,  and  by  law, 
in  the  event  of  her  refusal  to  take  under  the  will,'*  etc.  **K 
the  widow  shall  fail  to  make  such  election,  she  shall  retain 
her  dower,  and  such  share  of  the  personal  estate  of  her  hus- 
band as  she  would  be  entitled  to  by  law,  in  case  her  husband 
had  died  intestate,'^  etc. 

Now  it  can  not  be  denied  that  the  literal  construction  of 
the  44th  section  is  such,  that  the  widow  refusing  to  take 
under  the  will,  is  not  only  entitled  to  her  dower,  but  to 
such  share  of  the  personal  estate  of  her  husband,  as  she 
would  be  entitled  to  by  law  if  he  had  died  intestate — not  in- 
testate as  to  part  of  his  property,  but  wholly  intestate.  To 
determine  what  such  share  is,  we  must  refer  to  the  180th 
section  of  the  law  regulating  the  settlement  of  estates  (Swan 
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Stat.  889)  which  prescribes,  "when  the  irdestate  shall  not  have 
left  any  legitimate  child,  etc.,  the  widow  shall  be  entitled  to  all 
the  personal  estate,  as  next  of  kin,  which  shall  be  subject  to 
distribution^  upon  settlement  of  the  estate;  and  if  the  intes- 
tate shall  have  left  such  child,  the  widow  shall  be  entitled 
upon  distribution,  to  one-half  of  any  sum  not  exceeding 
$400,  and  to  one-third  of  the  residue  of  the  personal  estate, 
subject  to  distribution.'^  If  the  legislature  had  meant  in- 
testate only  as  to  so  much  of  his  property  as  was  not  dis- 
posed of  by  his  will,  the  matter  could  have  been  unequivo- 
cally expressed  (and  much  more  simply)  by  using,  instead  of 
the  word  intestate,  the  phrase,  "  without  making  such  provi- 
sion" So  that  the  sentence  would  have  read,  "  she  shall 
have  such  share  of  the  personal  estate  of  her  husband,  as 
she  would  be  entitled  to  by  law,  in  case  her  husband  had 
died  without  making  such  provision ;  or,  perhaps  still  more 
clearly,  "  after  satisfying  the  debts  and  other  bequests  in  the 
will." 

The  propriety  of  a  literal  construction  of  this  section,  seems 
to  result  from  tire  duty  which  it  imposes  upon  the  probate 
courts  of  instructing  the  widow  (when  she  comes  to  make  her 
election)  as  to  her  rights  under  the  law.  If  such  courts 
might  pass  by  the  plain  words  of  the  law,  and  enter  upon 
the  field  of  construction^  the  rights  of  widows,  instead  of  re- 
ceiving protection  from  such  instruction^  would  be  constantly 
jeopardized. 

But  again :  so  far  as  regards  the  quantum  of  interest  in 
her  husband's  estate,  which  the  widow  becomes  entitled  to, 
on  her  refusal  to  take  under  the  will,  it  is  the  same  under 
the  law  of  1852  as  under  that  of  1840,  and  should  receive 
the  same  construction.  Now,  the  law  of  1840  is  the  first  one 
which  ever  assumed  (in  terms)  to  give  the  widow  (in  case 
she  refused  to  take  under  the  will)  anything  in  addition  to 
dower.  From  the  passage  of  the  ordinance  of  1787,  through 
all  the  territorial  and  State  legislation,  down  to  1840  (a 
period  of  53  years)  the  laws  on  the  subject  of  dower^  distri- 
bution, and  wills,  were  substantially  the  same.    They  all  gave 
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to  the  loidoWj  dower,  iu  all  lands  of  which  her  husband  died 
seizedy  or  was  at  any  time  during  coveture  seized  as  of  an 
estate  of  inheritance.  They  all  gave  to  husbands  power  to 
make  wills  of  all  their  estates,  subject  only  to  the  rights  of 
creditors  and  the  ordinary  right  of  dower  in  the  lands.  They 
all  gave  to  the  widow  a  distributive  share  of  the  estate  in 
cases  of  iyiiestacy  only.  The  last  act,  prior  to  1840,  was 
that  of  1831  (ChasiB,  1786).  In  section  4,  it  provided  "  that 
in  case  of  a  devise  in  lieu  of  dower^  if  the  widow  shall  within 
six  months  after  probate,  etc.,  make  known  to  the  court, 
etc.,  her  election  to  relinquish  her  dower,  and  claim  under 
the  will^  then  her  election  so  made  as  aforesaid,  shall  be  en- 
tered, etc.,  and  her  right  of  dower ,  etc.,  shall  be  barred;  and 
if  any  widow  fail  to  make  her  election,  she  shall  retain  her 
dower,  and  take  nothing  by  the  will."  Under  this  law,  it 
will  be  observed  that  nothing  but  the  right  of  dower,  was  in 
any  wise  involved  in  the  matter  of  an  election  presented  to 
the  widow ;  as  to  personalty,  she  was  in  nowise  afiected, 
either  by  an  election  to  take,  or  a  refusal  to  take  under  the 
will.  Whether  she  elected  to.  take  in  lieif  of  dower,  or  re- 
fused, if  the  husband  died  intestate  as  to  any  part  of  the 
personalty,  she  was  still  entitled  to  her  distributive  share  of 
that.  If  then  the  law  of  1840  intended  no  more  than  that  the 
widow,  in  case  she  failed  to  elect  under  the  will,  should  have 
her  dower,  and  only  such  part  of  her  husband's  personalty  as 
should  not  have  been  disposed  of  by  him,  it  was  wholly  a 
work  of  supererogation  to  declare,  that  in  such  event,  she 
should  have  her  distributive  share,  as  though  her  husband 
had  died  intestate.  For  that  was  already  provided  for  by  the 
administration  law  in  reference  to  the  estAte^  of  intestates.  It 
can  not  have  been  enough  to  declare,  as  under  the  law  of 
1831;  "  she  shall  retain  her  dower,  and  take  nothing  by  the 
will.^'  Where  new  phraseology  is  incorporated  into  the  law, 
we  are  to  presume  that  it  was  intended  to  have  some  efficient 
operation,  according  to  its  terms,  and  not  to  express  a  truth 
already  established,  and  that,  in  the  present  one  is,  ^'the 
widow  shall  not  only  retain  her  dower  but  such  share  of  his 
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personal  estate  as  if  he  had  died  irUestate,  or  without  mak- 
ing any  will." 

The  further  history  of  legislation  on  the  subject  not  only 
confirms  this  view  of  the  legislative  intent^  but  seems  to  fur- 
nish a  legislative  declaration  of  such  intent. 

In  March,  1842,  an  act  was  passed  reciting  that  "  whereas 
doubts  have  arisen  under  the  act  of  1840,  etc.,  whether,  when 
a  widow  fails  to  elect  to  take  under  a  will  in  lieu  of  dower,, 
she  shall  be  entitled  to  share  in  the  personal  estate  to  the 
exclusion  of  legatees,  or  only  a  share  in  such  of  the  personal 
estate  as  remains  unbequeathed,  and  whereas  it  is  proper 
that  such  doubts  be  removed ;   therefore, 

"Be  it  enacted,  etc.,  That  nothing  in  said  section  contained, 
shall  be  so  construed,  as  to  vest  in  the  widow  personal  estate 
that  is  lawfully  bequeathed  by  her  husband  to  other  persons; 
but  in  all  cases  in  which  the  widow  fails  to  make  election 
to  take  under  the  will  of  her  husband  in  lieu  of  dower,  as 
is  provided  in  said  act  and  section,  she  shall  retain  her  dower 
in  his  real  estate,  and  her  distributive  share  in  the  personal 
estate,  not  disposed  of  by  the  will."    Vol.  40,  p.  55. 

The  terms  of  this  act  are  explicit  enough,  and  leave  no 
doubt  that  at  that  time  (1842),  the  legislature  did  not  intend 
that  the  widow's  election  should  in  anywise  interfere  with 
her  husband's  will,  further  than  as  regards  her  own  dower. 
But  in  the  very  nex^  year,  the  legislature,  not  satisfied  with 
the  declaratory  (or  perhaps  we  should  rather  say  amendatory) 
act  of  1842,  passed  another  act  repealing  the  same,  and  de- 
claring that  said  46th  section  "  be,  and  the  same  is  hereby  re- 
vived.'^  Vol.  41,  p.  50.  Now,  what  is  this,  but  rejecting  the 
construction,  put  upon  the  law  of  1840  by  the  legislature  in 
1842,  and  returning  to  the  frame  of  the  law  as  it  literally  stood  ? 
It  surely  can  not  be  said  that  the  declaratory  act  of  1842  was 
itself  a  work  of  supererogatioiiy  if  it  properly  construed  the 
original  act^  and  if  it  did  not  so  properly  construe  it,  its  repeal 
was  absolutely  necessary. 

But,  as  if  to  show  still  further  its  sense  of  the  right  of  the 
widow,  to  resist  the  operation  of  the  will  in  such  cases,  the 
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legislature,  in  1846,  took  another  step,  and  by  a  farther 
amendatory  act  then  passed,  enacted  (Vol.  44,  p.  79),  '^  That  if 
the  widow  fail  to  make  her  elction  to  take  the  provision 
made  for  her  in  the  will  of  her  husband,  etc.,  or  if  no  pro- 
vision be  made  for  her  in  the  will  of  her  husband,  she  shall 
have  her  dower,  and  such  share  of  the  personal  estate  of  her 
husband  as  she  would  be  entitled  to  by  law,  in  case  her  hus- 
-band  had  died  intestate  leaving  chUdren"  This  is  the  first  and 
only  law  which  ever  gave  in  terms  to  the  widow,  the  power  to 
interfere  with,  and  to  a  certain  extent  defeat  her  husband's 
will,  in  a  case  where  he  had  made  her  no  provision  whatever, 
whether  in  lieu  of  dower  or  otherwise.  Fnder  its  operation,  if 
the  husband  failed  to  provide  for  her  by  will,  she  was  entitled 
to  a  certain  distributive  share  of  his  estate — or  if  he  did  pro- 
vide, she  was  equally  so  entitled.  Either  alteration  defeated 
his  will  to  the  same  extent.  It  will  be  perceived  then,  that 
if  the  husband  should  have  devised  away  his  whole  estate 
(excepting  dower),  his  wife,  notwithstanding  the  will,  would 
be  entitled  to  her  distributive  share  of  the  personalty^  as 
though  he  had  died  intestate.  And  so  also  could  she,  if  he 
had  made  provision  for  his  wife. 

This  again  manifesting  the  legislative  intention  that  the 
construction  to  be  put  upon  the  words  ^^  dying  intestate^** 
should  be  dying  \oUhout  a  will — or  wholly  intestate. 

Next  comes  the  law  of  1852  (now  in  force),  which  is  a 
revision  of  the  act  of  1840,  with  its  amendments,  and  in  the 
consideration  of  which,  the  construction  which  had  been  put 
upon  this  section  of  the  law  of  1840,  by  successive  acts, 
must  have  been  apparent  to  the  legislature.  If  then,  such 
construction  had  not  been  acquiesced  in,  it  seems  difficult  to 
understand  how  the  legislature  could  have  re^nacted^  in  th6 
very  same  terms  (only  with  additional  precautions  to  secure 
to  the  widow  a  knowledge  of  its  provisions,  through  the 
instruction  of  the  probate  court),  the  same  provisions  which 
had  been  made  for  her  under  the  law  of  1840. 

We  do  not  desire,  in  this  opinion,  to  stand  upon  the  con- 
struction which  may  have  been  put  upon  laws  of  a  similar 
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character  in  other  States,  with  whose  history  we  are  not  per- 
haps snfficiently  familiar,  and  whose  constraction  may  de- 
pend npon  the  particular  phraseology  in  which  they  may 
have  been  couched,  although  it  would  seem,  as  if  in  some  of 
the  States  (wo  refer  especially  to  Virginia,  Kentucky  and 
Alabama),  laws  apparently  similar  to  ours,  have  received  the 
construction  we  have  been  compelled  to  put  upon  the  lan- 
guage of  our  statute. 

Neither  do  we  wish  to  express  any  opinions  as  to  whether 
under  the  present  law  a  widow  ean  make  an  deetion,  to  take 
against  the  will,  and  in  a  case  like  the  present,  where  there  are 
no  children  of  the  testator,  defeat  it  wholly  as  to  personalty^ 
and  take  all  at  law,  in  a  case  where  the  husband  makes  no 
provision  whatever,  or  a  provision  in  addition  to  dower.  We 
confine  ourselves  to  the  case  as  it  stands,  where  provision 
has  been  made  for  a  widow  in  lieu  of  dower,  when  an  eZecton 
may  be  made  by  the  widow,  whether  she  will  take  such 
provision  or  not;  and  when,  having  refused  to  take  such 
provision,  the  law  declares  she  shall  have  such  of  the  per- 
sonalty as  she  would  have  taken  had  the  husband  died  intestate. 

We  are  aware  of  the  difficulties  which  beset  us  in  giving 
a  construction  to  the  law  in  accordance  with  its  plain  and 
literal  terms;  and  a  portion  of  the  court,  at  least,  have  been 
sorely  pressed  by  the  incongruities  and  inconsistencies  in 
our  legislation  upon  this  subject.  The  first  section  of  the 
wills  act  declares,  that  "  any  person  of  full  age,  etc.,  having 
an  interest  in  lands,  goods,  or  any  other  property,  may  give 
and  devise  the  same  by  last  will  and  testament,  subject  to 
the  rights  of  creditors,  and  to  the  provisions  of  this  act.** 
Here  is  the  gift  of  a  general  power  to  devise.  The  48d 
section  declares,  that  ^'if  any  provision  be  made  for  a  widow 
in  the  will  of  her  husband,  she  shall  make  her  election, 
^  whether  she  will  take  such  provisions,  or  be  endowed  of  his 
lands — ^but  shall  not  be  entitled  to  both,  unless  such  appears 
plainly  to  have  been  the  testator's  intent"  So  far, it  would 
seem,  that  the  widow  can  not  interfere  with  the  power 
given  to  the  husband  to  devise  away  aU  his  property,  saving 
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the  widow's  right  of  dower  in  his  lands  only.  But,  in  the 
44th  section,  it  is  declared,  that  if  she/at^  to  make  such  elec- 
tion^ she  shall  retain  her  dower,  and  such  share  of  the  per- 
sonal estate  of  her  husband,  as  she  would  be  entitled  to  by 
law,  in  case  her  husband  had  died  intestate,  Now  an  election 
is  not  expressly  given  to  the  widow,  except  in  a  case  where 
some  provision  is  made  for  her  by  the  will,  in  which  case  the 
law  presumes  it  to  have  been  made  in  lieu  of  dower.  If  the 
husband  makes  no  provision,  or  makes  a  provision  expressly 
in  addition  to  dower,  the  law  is  silent  as  to  the  widow's  right, 
and  saving  her  dower  in  lands  only,  might  be  construed  so  as 
to  give  the  husband  power  to  grant  all  else  away.  The  con- 
sequence would  be,  in  a  case  like  that  before  us,  where 
there  are  no  children,  and  the  husband  had  a  large  amount 
of  real  and  personal  estate,  if  he  desired  to  make  liberal 
bequests  to  his  brothers  and  sisters,  or  for  other  uses,  he 
must  either  make  no  bequest  to  his  widow,  or  make  some  pro- 
vision in  addition  to  dower— on  the  other  hand,  if  he  desires 
to  make  a  liberal  provision  for  his  widow,  in  lieu  of  dower, 
and  greater  than  she  could  have  received  as  doweress  merely, 
he  can* not  do  so — his  intention  would  be  defeated  by  an  elec- 
tion of  the  widow  to  take  her  dower,  and  the  whole  per- 
sonal estate  beside — thus  entirely  defeating  the  will. 

Again,  taJce  this  very  case :  a  husband  has  a  large  amount  of 
real  and  personal  estate,  say  valued  at  $40,000  each — ^he  gives 
half  of  each  whether  for  life  or  in  fee,  in  lieu  of  dower,  which 
is  but  a  third  of  the  land  alone  for  life.  If  the  personalty  alone 
had  been  given  in  lieu  of  dower,  the  law  says  she  shall  not 
have  both,  yet  by  making  an  election  she  not  only  takes  both, 
but  the  residue  of  the  personalty  besides ;  whereas,  had  the 
husband  given  her  one-half  of  the  personalty  in  addition  to 
dower  only,  it  is  all  that  she  could  have  claimed.  *^ 

But  still  further,  had  the  testator  in  the  present  case  left^ 
children,  whether  by  this  or  another  wife,  dependent  upon 
the  care  and  bounty  of  his  wife,  for  both  of  whom  he  had 
supposed  the  provision  adequate,  his  widow  electing  to 
take  under  this  will,  would  have  received  but  the  one-third 
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of  his  personal  estate,  over  the  sum  of  $400,  for  the  support 
of  both  herself  and  children,  aind  the  will  would  have  been 
good  for  the  residue;  because,  in  that  event,  taking  under  the 
laWy  such  only  would  have  been  her  distributive  share ;  and 
thus  is  presented  this  strange  anomaly,  that  a  man  leaving  a 
wife  and  helpless  children  may  cut  them  all  off  with  one- 
third  of  his  estate  (or  if  he  leaves  no  land  in  which  dower 
can  be  had,  cut  them  off  entirely) ;  whereas,  if  he  leave 
wife  alonej  she  may,  at  her  option,  take  his  whole  estate, 
even  though  he  may  have  made  a  liberal  provision  for  her. 
And  under  our  construction  of  the  law  (which  has  been 
given),  should  a  man  have  no  land,  and  nothing,  therefore, 
of  which  his  ^vidow  could  be  endowed,  but  should  leave  a 
large  personal  property,  he  could  make  no  bequests  whatever 
that  his  widow  could  not  defeat,  because  by  an  election  not 
to  take  under  the  will,  she  shall  have  all. 

These  are  some  of  the  difficulties  and  incongruities  which 
the  law  seems  to  present  in  its  literal  construction — and  they 
have  so  pressed  upon  us  (a  part  of  the  court  at  least),  as  to 
induce  us  to  deliberate  anxiously  before  adopting  such  a 
construction.  But  it  is  not  the  business  of  the  judges  to 
reconcile  inconsistencies  or  oppose  a  stumbling  block  in  the 
way  of  the  legislative  intent;  their  duty  is  to  ascertain 
what  that  intention  may  be,  from  the  plain  words  of  the 
law,  and  the  construction  which  the  legislature  may  have 
put  upon  them.  And  when  that  intent  is  ascertained,  to 
give  the  law  effect.  If  a  remedy  be  proper  the  law  making 
power  alone  could  and  must  apply  it. 

Having  thus  decided  that  the  will  of  Warren  Hartshorne 
is  to  be  governed  by  the  law  of  1852,  and  that  by  that  law 
his  widow  was  entitled  to  elect  whether  she  would  take 
under  his  will  or  retain  her  dower,  and  such  share  of  his 
personal  estate,  as  she  would  have  taken,  had  he  died  wholly 
intestate,  and  having  made  her  election  to  take  under  the 
law,  it  remains  only  to  add,  that  by  the  180th  section  of  the 
act  for  the  settlenient  of  intestate's  estates,  the  provisions  of 
which  have  been  already  anticipated,  the  widow  is  entitled 
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(the  deceased  having  left  no  children)  to  his  whole  personal 
estate  subject  to  distribution^  L  e.^  after  payment  of  debts, 
and  that  the  plaintifis  have  no  interest  therein.  Such  being 
the  decision  of  the  court  at  special  term,  the  judgment  must 
be  affirjned. 
Judgment  affirmed. 


Adam  L.  Cosbbt  bt  al.  v.  Executors,  etc.,  of  David  Lbb. 

(No.  10,446.) 

1.  The  word  "heirs"  will  be  construed  to  mean  << children,"  when  neces- 
sary to  effect  the  testator's  purpose. 

2.  A  clause  in  the  will  of  the  testator  provides  "  that  the  remainder  of  the 
proceeds  of  the  sale  of  the  aforesaid  farm  be  equally  divided,  share  and 
share  alike,  between  the  heirs  of  Samuel  Cosbey,  my  brother-in-law." 
Samuel  Cosbey  suryived  the  testator,  and  the  children  of  Cosbey  were 
living  at  the  date  of  the  execution  of  the  will,  and  now  claim  the  remain- 
der of  the  estate  as  residuary  legatees.. 

Held^  That  Samuel  Cosbey  took  no  interest,  either  directly  or  indirectly ; 
his  name  is  used  to  designate  more  clearly  those  who  were  intended  to 
receive  the  remainder  of  the  estate. 

Special  Tbbm. — The  petition  is  filed  to  obtain  a  legal  con- 
struction of  a  clause  in  the  will  of  David  Lee. 

The  plaintifis,  Adam  Lee  Cosbey,  Samuel  M.  Cosbey, 
Catharine  Naylor,  David  L.  Cosbey,  and  William  H.  C.  Cos- 
bey, as  the  only  children  of  Samuel  Cosbey,  who  still  sur- 
vives, claim  to  be  devisees  of  the  testator,  under  the  following 
clause  in  his  will : 

<<  8d.  I  direct  that  immediately  [after  the  death  of  my  wife, 
Isabella  Lee,  my  executors  proceed  to  sell,  to  the  best  advan- 
tage, my  farm  in  Sycamore  township,  for  cash  in  hand,  or 
on  a  credit  of  one  and  t^vo  years,  as  they  may  think  will  be 
to  the  best  interest  of^  my  estate,  and  the  proceeds  of  the 
sale  of  said  farm  to  be  paid  out  as  follows ':" 

Here  follow  specific  legacies  to  a  number  of  persons,  as  to 
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whose  right  there  is  no  question.  The  testator  then  pro- 
ceeds : 

^^  I  direct  that  the  remainder  of  the  proceeds  of  the  sale 
of  the  aforesaid  farm  be  equally  divided,  share  and  share 
alike,  between  the  heirs  of  Samuel  Cosbey,  my  brother-in- 
law." 

The  plaintiffs  claim  to  be  entitled  to  receive  the  remainder 
of  the  estate,  now  in  the  hands  of  the  executors,  as  residu- 
ary legatees,  alleging  they  are  embraced  in  the  description 
of  ^^  heirs,"  and  were  intended  by  the  testator  so  to  be  re- 
garded and  designated. 

The  executors,  who  are  also  defendants,  in  their  answer 
admit  the  facts  stated  in  the  petition,  and  ask  the  court  to 
decree  upon  the  questions  involved.  They  state  they  believe 
the  testator  intended  to  bestow  his  bounty  on  the  plaintifis 
by  the  name  he  has  used,  and  have  no  objection,  if  there  is 
no  legal  ground  to  the  contrary,  so  to  dispose  of  the  prop- 
erty in  their  hands. 

Strait  ^  HoUiatet  for  plaintiffs  and  defendants. 

Stobbr,  J.  It  will  readily  be  seen  the  testator  has  not, 
in  the  devise  to  the  heirs  of  his  brother-in-law,  conveyed 
any  intermediate  estates,  or  suspended  the  enjoyment  of 
the  estate  devised,  upon  any  future  event.  The  father  of 
the  plaintiffi)  took  no  interest,  either  directly  or  indirectly. 
His  name  is  used  only  to  designate  more  clearly  those  who 
were  intended  to  receive  the  remainder  of  the  estate. 

We  must  hold,  then,  that  whoever  were  intended  by  the 
testator  to  be  designated  by  .the  word  ''heirs/'  take,  at  his 
death,  a  vested  interest;  else  their  portions  would  be  in 
abeyance,  or  the  bequest  itself  be  void  for  uncertainty.  If, 
therefore,  a  right  became  vested,  the  question  arises,  to  whom 
did  it  pertain  7  The  plaintifis  being  then  alive,  and  well 
known  by  the  testator,  were  not  the  heirs  of  Samuel  Cosbey, 
as  he  was  still  in  being ;  nor  could  they,  at  his  death,  derive 
a  title  through  him ;  but  they  were,  nevertheless,  the  appa- 
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rent  heirs,  and  may  all  be  regarded  as  coming  within  the 
meaning  of  the  term.  Thus,  in  Darhison  v.  Beaumonty  1  P. 
Wms.  231,  it  is  said:  "The  word  *heir'  has,  in  law,  sev- 
eral significations ;  in  the  strictest,  is  signified  one  who  had 
succeeded  to  a  dead  ancestor ;  but  in  a  more  general  sense 
it  signified  an  heir  apparent,  which  supposed  the  ancestor 
to  be  living.  Since  the  law  had  given  to  this  word  several 
senses,  it  would  be  hard  to  expound  it  in  that  which  was 
the  strictest  and  most  rigorous,  and  would  destroy  great 
part  of  the  will ;  when  it  might  have  another  sense,  which 
would  support  the  whole  will  and  intent  of  the  party." 
And  it  was  held,  accordingly,  that  a  devise  to  the  heirs  male 
of  J.  S.  would  enable  a  son  of  J.  S.,  then  living,  to  take. 
So,  in  Goodright  ex  dem.  v.  WhUey  2  W.  Bl.  1,010,  it  was  de- 
cided that  a  devise  to  the  heir  of  W.  may  be  good  as  "  desig- 
naiio  personcBy*  and  he  may  take  in  the  lifetime  of  W. 

De  Grey,  C.  J.,  in  giving  his  opinion,  said :  "  Two  hun- 
dred years  ago  it  might  have  been  thought  not  sufiicient,  but 
within  a  century  past,  a  more  liberal  construction  of  the  tes- 
tator's words  has  prevailed;  and  they  have  been  generally 
taken  in  their  popular  sense,  which  is  most  likely  to  have 
been  his  meaning." 

So,  in  15  Ohio,  559,  King  v.  Beck^  our  supreme  court  has 
fully  recognized  the  doctrine  that  the  word  "  heirs"  may  be 
construed  to  mean  children,  when  it  is  necessary  to  eflfect  the 
object  the  testator  had  in  view. 

The  same  ruling  is  found  in  2  Desa.  33,  BraUsford  v.  Hey- 
ward^s  ex'rs;  4  Pick.  198,  Bowers  v.  Porter;  5  Barbour,  S.  C. 
190,  Arnold  v.  Gilbert;  12  B.  Mon.  115,  Hughes  v.  Hughes. 

We  have  no  doubt,  upon  principle,  as  well  as  authority, 
we  are  permitted  to  substitute  the  word  "children"  for 
that  of  heirs,  in  the  clause  before  us,  without  violating  any 
legal  principle,  or  giving  any  unnatural  meaning  to  the  term. 
In  so  doing,  we  are  satisfied  we  are  but  carrying  out  and 
vindicating  the  testator's  intention. 

A  decree  will  be  so  entered. 
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James  Dukbbll  et  al.  v.  Henry  Boyd,  Assignee,  etc. 

(No.  8,069.) 

It  18  not  error  for  the  court,  with  the  assent  6f  the  prevailing  party,  to 
make  a  remittitur  of  part  of  the  damages  found  in  a  verdict,  and  render 
judgment  for  the  balance. 

General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment at  special  terra,  rendered  against  Durrell  et  al.,  upon 
the  verdict  of  a  jury,  in  an  action  for  the  wrongful  taking 
and  conversion  of  certain  personal  property.  The  error 
alleged  is,  the  allowing  the  plaintiff'  in  the  action  to  remit  a 
part  of  the  damages,  and,  thereupon,  overruling  a  motion  for 
a  new  trial.  The  court  was  of  opinion  that  the  damages  as- 
sessed by  the  jury  exceeded  the  proper  amount  in  the  sum  of 
$450;  and  that  sum  having  been  remitted  by  the  plaintiff, 
the  motion  for  a  new  trial  was  overruled,  and  judgment  was 
entered  for  the  balance.  To  this  an  exception  was  taken 
and  entered  on  the  minutes.  No  bill  of  exceptions  stating 
the  evidence  was  signed  by  the  judge. 

J.  H.  Clemmer  ^  W.  T.  Forrest^  Siallo  ^  McCooky  for 
plaintiffs  in  error. 

Joliffe  ^  Gitchelly  for  defendant  in  error. 

GoHLSON,  J.,  delivered  the  opinion  of  the  court. 

The  simple  question  presented  is,  whether  the  judge  being 
of  opinion  that  there  was  an  error  in  the  assessment  of 
damages,  to  a  certain  extent,  can  allow  such  error  to  be  cured 
by  a  remittitur.  The  right  thus  to  cure  an  error,  it  has  been 
said,  "  can  not  be  questioned :  it  is  every  day's  practice,  sus- 
tained by  the  gravest  precedents.  And  the  right  extends, 
not  only  to  the  amount  of  damages,  but  to  several  causes  of 
action,  distinct  debts,  distinct  acres  of  land,  and  distinct 
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pleas."  Bank  of- Kentucky  v.  Ashley y  2  Peters,  327,  828; 
citing  Cro.  Jac.  146 ;  and  Hob.  178 ;  Raym.  895 ;  8  D.  &  E. 
659. 

When  the  objection  to  a  verdict  is,  that  injustice  has  been 
done  in  respect  of  the  amount,  when  that  objection  is  obvi- 
ated by  a  reduction,  there  can  be  no  further  ground  of  com- 
plaint. Such  an  alteration  of  a  verdict  can  only  be  made 
with  the  consent  of  the  plaintiff,  but  the  defendant  can  not 
object.  Moore  v.  TuckweUy  50  Eng.  Com.  Law,  607,  609 ; 
Hughes  v.  Hughes^  16  Mees.  &  Welsh.  704. 

Judgment  aflSrmed. 


Thomas  W.  Farbin  v.  Jonathan  Crbagbr  bt  al. 

(No.  6,779.) 

On  the  purchase  by  the  plaintiff  of  a  five  year  leasehold,  with  privilege 
of  parchase,  under  proceedings  in  foreclosure  of  a  mortgage,  the  sheriff 
is  not  entitled  to  poundage. 

Spbcial  Tbrm. — On  motion  to  retax  costs. 

In  this  case,  the  plaintiff  held  a  mortgage  executed  by  the 
defendant  Creager,  upon  a  leasehold  estate, having  connected 
with  it,  a  right  of  privilege  to  purchase  the  fee.  The  lease 
was  only  for  five  years,  and  the  inference  is,  though  not 
stated  in  the  pleading,  that  the  privilege  to  purchase  only 
continued  with  the  lease.  The  plaintiff  brought  his  action 
to  realize  upon  his  security.  He  obtained  an  order  for  the 
.sale  of  the  lease,  with  the  right  to  purchase,  it  being  the  ob- 
ject to  assign  both  to  the  purchaser,  and  such  a  course  hav- 
ing obviously  been  within  the  intention  and  contemplation 
of  the  parties  in  giving  and  taking  the  security. 

A  sale  is  made  by  the  sheriff  under  the  order  of  the  ooart| 
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and  the  plaintiff  is  himself  the  purchaser.    The  only  ques- 
tion made  is  as  to  the  fees  or  poundage  of  the  sherifil 

TTuophUtis  Gainesj  and  Snow  ^  Bradsireetj  for  plaintiff.  * 

Mills  f  Hoadh/j  for  the  sheriff. 

Gholson,  J.  The  sheriff  claims  that  there  was  a  sale 
merely  of  personal  property,  and  that  the  law  governing 
sales  of  real  estate,  where  the  plaintiff  is  the  purchaser,  does 
not  apply.  I  do  not  think  so,  but  on  the  contrary,  that  this 
case,  if  not  within  the  letter  strictly,  is  within  the  spirit  and 
intent  of  the  statute,  and  that  its  provisions  must  apply  and 
govern. 

Poundage  refused. 


HuoH  Mbaks  bt  al.  v.  Cinoinnati  ft  Chioaoo  B.  B.  Co.  bt  al. 

(No.  8,957.) 

Bailroad  trust  or  mortgage  bonds  held  by  the  company,  or  its  agents,  for 
the  use  of  the  company  before  deliTcry,  are  not  subject  to  execution  as 
property  of  the  company ;  nor  can  they  be  subjected  to  sale  by  proceed- 
ings in  aid  of  execution. 

Spboial  Tbbm. — The  plainti&,  holding  a  judgment  against 
an  Indiana  corporation  by  the  name  of  The  Cincinnati  and 
Chicago  B.  B.  Co.,  filed  a  petition  to  subject  to  the  payment 
of  that  judgment  certain  bonds  in  the  hands  of  Smith  and  Gil- 
bert, alleged  to  belong  to  their  judgment  debtor.  It  appears 
that  the  Cincinnati  and  Chicago  Bailroad  Company  sued 
in  this  action,  was  not  the  corporation  against  whom  the 
plaintiffs  had  obtained  judgment,  but  another  corporation 
80 
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of  like  name  in  Ohio,  and  that  between  that  corporation  and 
Smith  and  Gilbert  there  was  a  dispute  as  to  the  ownership 
of  the  bonds. 

At  first  Smith  and  Oilbert  answer,  denying  that  they 
have  in  their  hands  any  property  of  the  company.  After- 
ward Gilbert  answers,  admitting  that  he  holds  five  bonds  of 
f  1,000  belonging  to  the  company,  and  submits  to  the  order 
of  the  court  as  to  their  disposal. 

In  the  mean  time  Wetton  J.  Smith  appears,  who  asks 
and  obtains  leave  to  file  an  answer,  as  having  an  interest  in 
the  subject  matter  of  the  suit.  He  asserts  first,  a  judgment 
against  the  Ohio  company  for  $3,000 ;  secondly,  by  assign- 
ment, a  lien  on  the  bonds  in  favor  of  Smith  and  Lowe  as 
attorneys  of  that  company,  for  services,  to  the  extent  of  $500  : 
To  this  answer  there  is  no  reply  on  the  part  of  the  other 
defendants.  Evidence  was  ofiered  on  the  hearing  to  explain 
the  position  of  the  whole  matter  and  the  rights  of  the  parties. 

It  appears  that  the  railroad  company  desiring  to  raise 
money,  executed  bonds  which  were  secured  by  a  convey- 
ance of  real  estate  to  a  trustee.  These  bonds  were  in  the 
hands  of  an  agent  who  obtains  a  loan  from  the  Newport 
Safety  Fund  Bank,  of  Kentucky,  in  their  bills.  These 
bonds  are  pledged  as  collateral  security.  The  bank  fiEols. 
The  note  and  bonds  get  into  the  hands  of  Smith  and  Gilbert. 
An  action  is  brought  by  the  railroad  company,  alleging  ille- 
gality and  fraud  in  obtaining  them  from  the  agent,'  and  a 
defense  of  a  bona  fde  purchase  on  the  part  of  Smith  and 
Gilbert.  The  result  is  a  compromise.  One  half  of  the 
bonds  are  retained,  and  the  other  half  are  to  be  given  up ; 
but  before  that  is  done,  this  action  is  brought  and  the  bonds 
are  still  in  the  hands  of  Gilbert,  as  before  stated.  It  was  in 
conducting  the  action,  thus  resulting  in  a  compromise,  that 
the  claim  of  Smith  and  Lowe,  for  professional  services,  ac- 
crued. There  is  no  specific  agreement  as  to  a  lien  or  claim 
on  the  bonds  for  these  services.  It  appears  that  the  charge 
for  the  services  is  reasonable. 

The  bonds  bear  date  on  the  1st  July,  1854,  they  are  pay- 
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able  to  bearer  five  years  after  date,  with  interest  at  8  per 
cent,  per  annum,  payable  semi-annually  in  New  York,  and 
are  for  one  thousand  dollars  each. 

They  were  in  the  hands  of  the  party  who  dealt  with  the 
Newport  bank  as  agent;  and  it  does  not  appear  that  they 
had  ever  before  been  delivered  or  passed  into  circulation. 
They  are  held  by  Gilbert  as  the  property  of  the  railroad 
company,  obtained  under  the  circumstances  stated. 

CoUins  ^  Herrotij  for  plaintiffs. 

Job  Pughy  for  defendant  Smith. 

Fergitson  ^  Long^  for  Smith  and  Gilbert.         , 

Smith  ^  Lowe,  for  the  railroad  company. 

Gholson,  J .  It  is  plain  that  the  claim  of  the  plaintiffii 
must  fail. 

The  first  inquiry  is,  whether  these  bonds  held  by  Gil- 
bert, can  be  reached  by  an  action  in  aid  of  a  judgment  cred- 
itor? K  they  can  be,  it  is  only  as  goods  or  effects  subject 
to  levy  and  sale  in  the  hands  of  a  third  person.  There  are 
cases  in  which  it  has  been  held  that  railroad  bonds  may  be 
property  and  subject  to  seizure  and  sale.  Burt  v.  Kentucky 
Trust  Co.y  decided  in  this  court.  But  the  principle  can  not 
apply  when  bonds  have  been  made  by  the  company,  against 
which  the  judgment  has  been  rendered,  and  are  in  the  posses- 
sion of  its  agent  or  held  for  its  use,  and  have  never,  in  fact, 
been  delivered.  That  such  bonds  are  secured  by  a  mortgage 
of  real  estate  can  make  no  difference.  It  would  be  all  one, 
as  if  a  party  should  make  a  mortgage  and  secure  ten  notes, 
negotiate  one  and  retain  the  others,  and  then  claim  that  his 
land  was  incumbered  by  them  all.  A  railway  company  has 
no  greater  privilege  in  this  respect  than  an  individual.  If, 
after  the  bonds  and  mortgage  are  made  and  the  latter  re- 
corded, the  railroad  still  holds  the  bonds,  its  lands  are  not  to 
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be  exempted  from  the  lien  of  a  jadgment^  as  to  bonds  not 
delivered.  Those  who  deal  with  the  railroad  must  look  to 
the  security  in  this  respect  at  the  time  they  take  the  bonds. 
There  would  be  no  other  safe  course. 

As  to  the  lien. in  this  case,  it  does  not  appear  in  fact  that 
there  is  any — no  possession  is  shown,  but  the  reverse.  K 
this  action  prevented  the  lien  from  being  in  fact  obtained, 
it  will  now  be  put  out  of  the  way.  The  attorneys  if  they 
be  so  entitled  can  get  possession  of  the  bonds,  and  then  the 
question  may  arise,  whether  they  can  sell  the  bonds  of  their 
clients,  never  in  fact  delivered  and  held  wrongfully  under 
the  claim  of  a  lien.  Upon  that  point  it  is  not  necessary  for 
me  to  express  an  opinion. 

In  conclusion,  I  may  remark,  that  the  courts  in  my  opin- 
ion have  gone  far  enough  at  the  instance  of  third  persons, 
to  whom  they  have  been  pledged,  in  selling  the  stock  and 
bonds  of  railroad  corporations.  This  case  I  think  requires 
me  to  go  farther  than  any  have  yet  gone  within  my  knowl- 
edge, and  this  I  am  unwilling  to  do. 

Action  dismissed. 


E.  CuFPOBD  Nrff  bt  al.,  Executors,  etc.  v.  Fbtbb  Nbft 

BT  AL.,  Devisees,  etc. 

(No.  9,240.) 

1.  Wbenever  it  beoomes  necesMry  to  obtain  the  opinion  of  the  ooart  in 
relation  to  the  equities  involyedi  where  the  fand  of  an  estate  to  be  divided 
is  complicated  with  a  trust,  to  be  performed  by  the  executors,  and  there 
is  a  doubt  as  to  their  powers,  or  the  mode  in  which  they  are  to  be  exe- 
cuted, all  the  costs  accruing  in  consequence  of  the  application,  are  a 
charge  upon  the  estate,  whether  the  charges  be  made  by  the  tmstees  or 
devisees. 

%,  This  rule  does  not  apply  when  the  devisees  litigate  questions  captiously, 
capriciously,  or  without  reason. 

SraoiAL  Tbbh. — On  suggestion  as  to  attorney's  fees. 
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I^deUf  Bairden  ^  Kittredge^  for  plaintiff. 
Warthington  ^  Matthews,  for  defendants. 

Stosbb,  J.  A  question  bas  arisen  as  to  the  taxation  of 
costs — ^whether  they  shall  all  be  borne  by  the  common  fond^ 
or  a  portion  charged  to  one  of  the  defendants. 

The  determination  of  this  question  depends  upon  the  cir- 
cnmstances  of  the  case. 

A  petition  is  filed  by  the  plaintififa  as  executors  of  the  last 
will  and  testwnent  of  William  Nefi*,  deceased,  to  obtain  a 
judicial  construction  of  certain  clauses  in  the  testator's  will, 
which,  it  is  alleged,  are  uncertain,  caused  by  the  ambiguous 
language,  as  well  as  the  mode  in  which  the  devises  are 
stated.  One  of  the  devisees,  who  is  made  a  defendant,  sets 
forth  his  view  of  the  testator's  intentions,  and  the  executors 
also  present  theirs. 

After  full  argument,  I  have  held  that  some  of  the  grounds 
assumed  by  the  defendaqjt,  as  well  as  some  assumed  by  the 
executors,  are  alike  tenable. 

I  have  ordered  the  executors  to  proceed  to  sell  the  real 
estate  of  the  testator,  and  thus  give  to  the  defendant  his 
share  at  once,  without  further  postponement.  Some  of  the 
charges  made  by  the  executors  for  incidental  expenses,  as 
well  as  those  required  by  the  will  to  be  specially  incurred, 
have  been  objected  to,  and  the  objection  overruled.  But 
the  questions  made  were  merely  incidental,  and  did  not 
attect  the  main  proposition,  upon  which  the  court  has  passed. 

The  executors  presented,  by  their  counsel,  what  they  sup- 
posed  was  the  legal  construction  of  the  testator's  intention 
in  the  several  clauses  of  the  will,  and  the  same  course  was 
adopted  by  the  devisees.  Both  were  necessary  and  proper 
for  a  full  investigation  of  the  case.  Both  have  materially 
aided  me  in  arriving  at  a  conclusion,  and  were  regarded 
with  equal  favor. 

If,  then,  upon  equitable  principles,  I  can  charf^  all  the 
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costs  upon  the  estate,  involved  in  the  coustruction  of  the 
will,  it  is  my  duty  to  do  so. 

The  rule  laid  down  by  the  chancellor  in  Studholme  v. 
Hodgson^  3  P.  W.  808,  is  this :  Where  a  testator  leaves  a 
question  as  to  his  intention  in  doubt,  and  it  is  necessary  in 
consequence,  to  apply  to  a  court  of  chancery  for  advice,  the 
entire  estate  is  chargeable  with  the  costs.  If  a  doubt  arises 
upon  the  personalty,  that  portion  of  the  property  bears  the 
burden ;  if  upon  the  realty,  the  costs  are  a  charge  upon  the 
land. 

The  same  doctrine  is  very  fully  recognized  in  JoUiffe  v. 
Hasty  8  B.  C.  0.  25,  where  it  is  said,  "  Where  the  testator 
expresses  hims^  so  ambiguously  as  to  make  it  necessary 
for  the  executors  to  come  into  court,  his  general  assets  must 
bear  the  costs."  So  in  Ripley  v.  Moysej/y  1  Keen,  579 ;  and 
Uyrie  v.  MarsdeUy  2  Keen,  564.  So  also  in  Rogers  v.  Ross^ 
4  J.  C.  608 ;  MUchell  v.  Blain,  5  Paige,  588 ;  Wood  v.  Van- 
denburgh^  6  do.  278 ;  20  Pick.  888,  Sawyer  v.  Baldmn. 

It  is  clear  then,  upon  authority,  whenever  the  fund  to  be 
divided  is  complicated  with  a  trust,  to  be  performed  by  the 
executors,  and  there  is  a  doubt  as  to  their  powers,  or  the 
mode  in  which  they  are  to  be  executed,  and  it  becomes 
necessary  to  obtain  the  opinion  of  the  court,  in  relation  to 
the  equities  involved,  all  the  costs  accruing  in  consequence 
of  the  application,  whether  of  the  trustees  or  the  devisees, 
are  a  charge  upon  the  common  estate. 

This  principle  must  be,  nevertheless,  so  far  restricted,  as 
to  forbid  its  application,  when  the  devisees  litigate  questions 
captiously,  capriciously,  and  without  reason ;  but  when  the 
points  in  controversy  are  presented  by  all  the  parties,  and 
the  court  derives  light  from  the  counsel  of  both,  and  at  last 
decree  upon  a  principle  admitted  by  both,  differing  only  in 
the  mode  of  its  application,  and  all  interested  are  to  be 
equally  benefited,  we  have  no  hesitation  in  holding  the 
estate  responsible  for  all  the  expenses  incurred. 

We,  l^erefore,  allow  the  sum  of  $1,200  to  be  equally 
divided  between  the  counsel  of  the  parties  interested,  this 
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charge  to  inclade  all  services,  from  the  filing  of  the  petition 
till  the  final  decree  in  the  cause. 
An  allowance  of  fees  ordered  to  be  taxed. 


John  W.  Owbns  and  Whe  v.  Josiah  L.  Hickman  bt  al. 

(No.  10,167.) 

A  petition  to  enforce  the  forfeiture  of  a  lease,  for  non-payment  of  rent, 
and  seeking  to  recover  the  rent  due,  is  bad  for  misjoinder.  The  remedies 
are  inconsistent  and  plaintiff  must  elect. 

Special  Term. — On  demurrer  to  petition. 

The  plaintiffs  sought  to  recover  the  arrears  of  rent  due 
upon  the  covenants  in  a  lease ;  and  asserting  a  forfeiture  of 
the  term,  by  the  defendants,  in  consequence  of  the  non-pay- 
ment of  rent,  prayed  that  the  plaintifis  may  be  restored  to 
the  possession.  The  lease  was  for  five  years,  nearly  two  of 
which  had  already  expired. 

Dodd  ^  Huston^  for  plaintiffs. 

B.  M.  CormnCj  for  defendants. 

Stobeb,  J.  The  remedies  sought  are  inconsistent  with 
each  other.  The  fright  to  recover  the  rent  depends  upon 
contract;  the  right  to  be  restored  to  the  possession  rests  upon 
the  ground  that  the  defendant  has  no  claim  to  the  property; 
or  in  legal  acceptation  is  a  trespasser.  Hence  the  claims 
can  not  stand  together. 

By  the  terms  of  the  lease  the  rent  is  not  made  a  lien  upon 
the  term  leased ;  a  simple  forfeiture  of  the  estate  is  made  to 
depend  upon  the  refusal  to  pay  the  rent  reserved,  at  the 
time  and  place  stated,  after  demand. 
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The  payment  of  the  rent  after  the  right  of  forfeiture  ac- 
crued, and  the  subseqaent  occupation  by  the  tenant,  would 
be  a  waiver  of  the  right  to  forfeit ;  and  the  recovery  of  a 
judgment  for  the  rent  in  arrear,  might  preclude  the  land- 
lord from  asserting  a  forfeiture,  for  the  breach  of  a  condition 
he  had  once  assumed  could  be  compensated  for  in  damages. 
We  know  of  no  case,  where  such  a  remedy  has  been  allowed, 
after  action  brought  and  a  recovery  had. 

The  result  is  very  clear.  In  this  form  we  can  grant  but  * 
one  of  the  claims  of  the  plaintiffs ;  we  may  give  judgment 
for  the  rent  due,  dismissing  the  petition  as  to  the  right  to 
recover  the  term ;  or  we  may  restore  the  plaintiffs  to  the  pos- 
session of  their  term,  leaving  them  to  pursue  another  reme- 
dy, for  the  recovery  of  the  rent  in  arrear.  This  is  the  rule, 
as  we  find  it  settled  in  9  Paige,  480,  Stuyvesant  v.  DaviSj  and 
20  Barbour,  467,  Underhill  v.  Saratoga  f  Wash.  JB.  B.  Co.^  and 
is  entirely  consistent  with  the  law  as  we  have  always  under- 
stood it  to  exist. 

Demurrer  sustained. 


L.  H.  Sargent  v.  E.  B.  Townsbnd. 

(No.  10,448.) 

A  certificate  "  Bubscribed  and  sworn  to  before  me ''  is  sniBcient  in  form  for 
a  Jurat. 

Spboial  Tebm. — On  motion  to  dismiss  the  action  by  reason 
of  an  alleged  defect  in  the  jurat: 

Lincoln^  Smith  ^  Wamockj  for  plaintiff. 

W.  L.  SpooneTy  for  defendant. 

Gholsok,  J.    A  motion  has  been  made  in  this  case  to 
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dismies  the  action,  becanse  the  petition  has  not  been  properly 
verified.  The  code  provides  that  the  officer  before  whom 
the  affidavit  is  taken,  shall  ^  certify  that  it  was  sworn  to  or 
affirmed  before  him,  and  signed  in  his  presence."  Section  III. 
In  this  case  the  certificate  is  '^subscribed  and  sworn  to  be- 
fore me  this  12th  day  of  February,  A.  D.  1859." 

There  can  be  no  objection  to  the  term  '^  subscribed,''  it  is 
found  in  section  105.  '^  Every  pleading  in  a  court  of  record 
must  be  subscribed  by  the  party  or  his  attorney."  Is  ^- 
scribed  before  ma,  then,  equivalent  to  subscribed  in  my  presence. 
I  think  it  would  be  exceedingly  technical  to  hold  that  it 
was  not.  While,  therefore,  it  may,  as  a  general  rule,  be 
better  for  notaries  and  other  officers  taking  affidavits,  to 
follow  the  language  of  the  code,  T  can  not  think  tiiat 
either  its  words  or  the  purposes  of  justice  require  such  an 
objection  as  this  to  be  sustained. 

Motion  overruled."! 


Dabst  &  Herchelbodb  v.  Blbvins  &  Calvbrt. 


(No.  9,320.) 

1.  Where  there  is  a  general  agency  the  principal  is  bound  for  the  act  of  the 
agent,  provided  what  he  does  is  within  the  ordinary  and  usual  scope  of 
the  business  which  he  is  deputed  to  transact.  An  authority  may  be 
limited  to  a  particular  business,  and  yet  general  as  to  the  mode  of  con- 
ducting that  business. 

2.  An  agency  for  the  purchase  of  goods  upon  the  credit  of  a  principal  may 
be  created  by  really  giving  the  authority  to  the  agent,  or  representing 
to  him  that  he  is  to  have  it ;  or  by  representing  that  the  party  making 
the  contract  is  the  agent  of  the  defendant;  or  that  such  a  relation  exists 
as  to  constitute  him  such. 

3.  Such  representations  may  be  made  by  words  or  conduct  directly  to  the 
plaintiff,  or  publicly  made,  so  that  it  may  be  inferred  to  have  reached 
him. 

Spbcial  Tbbm. — This  action  is  brought  by  the  plaintiffi. 
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who  are  wholesale  dealers  in  dry  goods,  doing  business  in 
Dayton,  against  the  defendants,  residents  of  Cincinnati,  who 
are  alleged  to  have  been  a  firm  doing  a  general  retail  dry 
goods  and  grocery  business  in  Greenville,  Darke'  county. 
The  claim  of  the  plaintiiis  is  for  goods  sold  and  delivered. 
The  goods  were  sold  to,  and  received  by  Workman  &  Dailey, 
who  were  the  agents  of  the  defendants  for  conducting  the 
business  of  the  store  at  Greenville.  There  is  no  dispute  as 
to  the  amount  or  value  of  the  goods.  The  defense  is  that 
Workman  &  Dailey,  as  agents  of  the  defendants,  had  no 
authority  to  buy  such  goods,  so  as  to  charge  the  defendants 
for  the  price;  that  they  had  no  authority  to  buy  on  credit 

Mills  ^  Hoadly  and  0.  A.  Lyman^  for  plaintifib. 

Lincoln^  Smith  ^  Warnock  and  Jones  ^  Burnet j  for  defend- 
ants. 

Gholson,  J.  The  modes  by  which  an  agency  for  the  pur- 
chase of  goods  upon  the  credit  of  a  principal  may  be  created, 
have  been  frequently  stated  in  the  authorities.  Such  an 
agency  ^^  may  be  created  by  the  immediate  act  of  the  party ; 
that  is,  by  really  giving  the  authority  to  the  agent,  or  rep- 
resenting to  him  that  he  is  to  have  it,  or  by  constituting 
that  delation  to  which  the  law  attaches  agency;  or  it  may  be 
created  by  the  representation  of  the  defendant  to  the  plain- 
tiff, that  the  party  making  the  contract  is  the  agent  of  the 
defendant,  or  that  such  a  relation  exists  as  to  constitute  him 
such;  and  if  the  plaintiff  really  makes  the  contract  on  the 
faith  of  the  defendant's  representation,  the  defendant  is 
bound ;  he  is  estopped  from  disputing  the  truth  of  it  with 
respect  to  that  contract;  and  the  representation  of  an  au- 
thority is,  quoad  hoc^  precisely  the  same  as  a  real  authority 
given  by  the  defendant  to  the  supposed  agent.  This  repre- 
sentation may  be  made  directly  to  the  plaintiff,  or  made 
publicly,  so  that  it  may  be  inferred  to  have  reached  him,  and 
may  be  made  by  words  or  conduct."  ReyneU  v.  Lewis^  15 
M.  k  W.  517,  527 ;  Broom  on  Com.  Law,  589. 
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An  authority  to  purchase  goods  upon  the  credit  of  a  prin- 
cipal, may  or  may  not  result  from  an  agency  of  a  certain 
kind  or  descriptioD,  shown  or  admitted  to  exist.  A  difier- 
euce  is  made  between  a  general  and  &  particular  agency. 
21  Wend.  279-280";  17  Ohio,  466-478.  An  authority  may 
be  limited  to  a  particular  business,  and  yet  general  as  to  the 
mode  of  conducting  that  business.  Where  there  is  a  general 
agency,  the  principal  is  bound  for  the  act  of  the  agent,  pro- 
vided what  he  does  is  within  the  ordinary  and  iLSual  scape 
of  the  business  which  he  is  deputed  to  transact.  Broom 
Com.  Law,  540.  If  the  general  agent  pursue  the  usual  and 
ordinary  modes  of  transacting  the  business,  the  principal 
will  be  bound.  28  Wend.  260;  17  Ohio,  466.  6  Mees.  & 
Welsh.  461,  Tredwen  v. Bourne;  8  id.  708,' Hawken  v.  Bourne. 

Such  being  the  general  propositions,  upon  the  application 
of  which,  in  particular  cases,  the  decision  must  depend,  I 
proceed  to  inquire  how  they  afiect  this  case,  in  view  of  the 
facts  and  circumstances  established  by  the  evidence.  I  am 
satisfied  that  no  direct  and  express  authority  was  given  by 
the  defendants  to  Workman  k  Dailey,  to  contract  such  a 
liability  as  the  one  claimed  in  this  action.  The  authority 
can  only  be  inferred  from  the  general  agency  of  Workman 
&  Dailey  in  conducting  a  store  for  the  defendants,  or  from 
the  conduct  of  the  defendants,  as  amounting  to  a  representa- 
tion that  Workman  &  Dailey  were  authorized  to  buy  goods 
upon  a  credit. 

It  can  not  be  a  matter  of  any  doubt  that  it  is,  in  the  gen- 
eral nature  of  mercantile  establishments,  such  as  a  country 
dry  goods  and  grocery  store,  to  deal  on  credit,  for  the  pur- 
pose of  carrying  on  their  business.  In  this  case  it  very 
clearly  appears  that  the  defendants  established  such  a  store, 
and  appointed  Workman  &  Dailey  to  carry  it  on,  and  that 
they  did  carry  it  on  for  several  years,  and  upon  a  credit 
system,  shown  by  the  books  of  the  concern,  kept  in  the  name 
of  the  defendants — ^the  very  claim  now  sued  on  being  found 
upon  those  books.    Such  circumstances,  unless  explained. 


476        SUPERIOB  gOURT  OP  dNOESTNATL 

Dant  &  Herohelrode  «.  Slevint  ft  Calvert. 

are,  undoubtedly,  suffioieut  to  fix  a  liability  upon  the  prin- 
cipals. 

Two  explanations  are  offered :  first,  it  is  said,  that  neither 
of  the  principals  knew  of  this  dealing  upon  a  credit.  A 
business  is  established — ^agents  are  appointed  to  carry  it 
on-^to  the  eye  of  the  public  it  is  carried  on  for  several 
years ;  the  nature  of  the  business  \b  such  that,  for  the  carry- 
ing it  on,  credit  is  ordinarily  used*— in  fact,  credit  is  used, 
and  the  proprietors,  after  the  close  of  the  business,  come 
forward  and  say  that  they  did  not  know  what  was  going 
forward  in  their  own  establishment,  and  what  was  entered 
upon  their  own  books  of  account  I  think,  so  far  as  persons 
dealing  with  such  an  establishment,  in  the  ordinary  course 
of  business  in  similar  establishments,  are  concerned,  it  was 
the  duty  of  the  defendants  to  know  what  their  agents  were 
openly  doing  on  their  behalf.  Evei^  one  would  naturally 
suppose  that  the  defendants,  having  established  such  a  con- 
cern, would,  at  least,  so  far  look  after  it  as  to  ascertain  mat- 
ters so  obviously  apparent,  and  would  have  a  right,  in  dealing 
with  the  concern,  to  act  upon  such  a  belief.  The  rule  that 
no  man  can  take  advantage  of  his  ignorance,  when  it  is  his 
duty  to  have  knowledge,  may  be  properly  applied  to  this 
case. 

If,  however,  the  plaintififs  knew  that  the  agents  had  no 
authority,  or  the  facts  and  circumstances  attending  the  posi* 
tion  and  connection  of  the  defendants  and  their  agents, 
known  to  the  plaintiffi,  would  clearly  and  properiy  lead  to 
such  a  conclusion,  then  they  can  not  recover. 

The  circumstance  upon  which  most  reliance  is  placed  in 
this  view,  is  that  both  the  Slevins  and  Calvert  were  whole- 
sale dealers  in  Cincinnati,  and  could  have  furnished  from 
the  store  of  one  or  the  other  the  very  goods  sold  by  the 
plainti£&.  This  circumstance  loses  very  much  of  its  weight 
from  the  consideration  that  the  defendants,  though  con- 
nected in  the  country  store,  had  no  connection  in  their  busi- 
ness in  Cincinnati,  and  while  most  of  the  goods  might  have 
been  obtained  from  the  store  of  the  one,  very  few,  compar- 
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atively,  would  have  been  found  in  the  store  of  the  other. 
One  dealt  much  more  generally  in  goods  proper  for  a  coun- 
try store  than  the  other.  While^  therefore,  it  might  appear 
strange  if  J.  &  J.  Slevin  did  not  furnish  their  own  country 
store,  it  would  not  be  equally  strange  that  they  should  not 
furnish  the  store  of  Slevins  &  Calvert.  Circumstances  may 
be  conceived  in  which  they  might  not  wish  to  do  it,  or  might 
not  be  allowed  to  do  it.  I  am  not  satisfied  that  such  an 
inference  was  so  clear,  as  necessarily  to  show  to  the  plaintiffs 
a  want  of  authority  on  the  part  of  the  agents.  But  if  it 
should  have  been  clear  in  the  first  instance,  its  force  became 
diminished  and  its  effect  ceased,  after  a  course  of  dealing 
which  as  before  stated,  the  plaintifib  might  properly  have 
supposed  was  known  to  the  defendants. 

In  view  of  all  the  circumstances,  I  do  not  see  how  the 
defendants  can  escape  responsibility  for  the  purchases  of 
goods  made  in  their  behalf,  and  sold  in  their  behalf,  by 
their  agents,  intrusted  with  the  general  management  of 
their  business. 

Judgment  for  the  plaintiffs. 


Hekbt  Raught  v.  John  Black  &  Co. 

(No.  6,679.) 

1,  When  the  holder  of  a  note  gives  time  to  the  maker,  and  an  indorser 
afterward  promises  to  pay  the  note,  in  an  action  against  the  indorser, 
the  defense  of  a  discharge,  hj  giving  time,  heing  relied  on,  it  is  not 
necessary  that  the  holder  should  show  affirmatively  and  dearly  that  the 
promise  was  made  with  a  full  knowledge  of  all  the  facts.  Knowledge 
may  he  Inferred,  as  a  fact,  from  the  promise,  under  the  attending  cir- 
cumstances, without  requiring  a  clear  and  affirmative  proof  of  knowledge. 

2.  It  is  not  true,  as  a  general  proposition,  that  if  time  be  given  by  the  holder 
of  a  note  to  the  maker,  only  for  a  period  equal  to  that  sufficient  to  ob- 
tain a  judgment,  an  indorser  or  surety  is  not  discharged.  Such  a  rule 
has  only  been  applied  in  such  cases  where  the  time  given  was.  after  an 
action  had  been  commenced  on  the  note.    It  has  reference  to  an  arrange- 
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ment  in  the  ordinary  course  of  practice  and  proceeding  in  an  action,  by 
which  judgment  is  rather  expedited  than  delayed.  It  does  not  apply 
where  the  time  is  given  by  the  contract  before  any  action  has  been  com- 
menced. 

Gbnbral  Tbrm. — Proceeding  in  error  to  reverse  a  judg- 
ment at  special  term  rendered  against  l^ught. 

The  action  was  brought  by  indorsees  against  the  indorser 
of  a  promissory  note.  The  defense  was  a  discharge,  by  the 
giving  of  time  to  the  maker.  To  meet  this  defense,  a  waiver 
or  a  promise  to  pay,  after  being  informed  of  the  fact  of  the 
time  being  given,  was  relied  upon.  The  contract  of  indorse- 
ment was  made  in  Pennsylvania,  but  the  note  was  made  in 
Ohio.  The  indorsees  came  to  Cincinnati,  and  agreed  with 
the  maker  that  if  he  would  confess  a  judgment  in  the  court 
of  common  pleas,  they  would  enter  a  stay  of  execution  for 
four  months.  This  agreement  was  carried  into  eifect.  It 
was  claimed  by  the  indorsees,  that  the  inADrser,  being  after- 
ward informed  of  what  had  been  done,  expressly  sanctioned 
it,  and  promised  to  pay  the  debt.  This  was  denied  by  the 
indorser,  but,  at  any  rate,  it  was  claimed  that  he  was  igno- 
rant that,  by  the  course  and  practice  of  the  courts  in  Cincin- 
nati, a  judgment  could  have  been  obtained  in  less  than  four 
months.  Upon  the  case  being  submitted  to  a  jury,  a  verdict 
was  found  for  the  amount  of  the  note  and  interest.  A  mo- 
tion for  a  new  trial  was  made  and  overruled,  and  a  judgment 
entered  on  the  verdict.  To  reverse  this  judgment  upon 
errors,  which,  it  is  alleged,  are  shown  in  two  bills  of  excep- 
tions, one  taken  during  the  trial,  and  one  upon  the  overrul- 
ing the  motion,  this  petition  in  error  has  been  filed. 

Ketehum  ^  Headington  for  plaintiff  in  error. 

J.  6r.  Douglass  ^  W.  B.  Caldwell  for  defendant  in  error. 

Gholson,  J.,  delivered  the  opinion  of  the  court. 

So  far  as  the  motion  for  a  new  trial  turned  upon  the  ques- 
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tion  of  the  weight  of  evidence,  we  are  clearly  of  opinion 
that  no  case  is  shown  which  will  authorize  us  to  interfere 
with  the  discretion  exercised  by  the  judge  at  special  term. 
If  the  witnesses,  whose  testimony  sustains  the  finding  of  the 
jury,  were  credited,  there  is  enough  in  that  testimony  to  es- 
tablish what  the  judge,  in  his  charge,  regarded  as  sufilcient 
We  think  the  evidence  shows  with  sufficient  clearness  that 
the  indorser,  after  being  informed  of  what  steps  the  indorsees 
had  taken  in  reference  to  giving  time  to  the  maker,  promised 
to  pay  the  debt. 

We  are  not  prepared  to  assent  to  the  proposition  on  which 
the  counsel  for  plaintiff  in  error  relies,  as  to  the  proof  by 
which  the  promise  must  be  established,  to-wit:  That  ^Hhe 
plaintiff  (in  the  action)  must  show  affirmatively  and  clearly 
that  it  (the  promise)  was  made  with  a  full  knowledge  of  all 
the  facts.''  For  this  proposition  the  counsel  cites  Trimble  v. 
Thomey  16  Johns.  162;  Jones  v.  Savage^  6  Wend.  658;  Sice 
V.  Cunningham^  1  Cowen,  897.  But  we  think  these  cases, 
upon  this  point  should  be  regarded  as  overruled  by  the  later 
case  of  Tebbetts  v.  Dowd,  23  Wend.  879,  in  which  all  the  de- 
cisions upon  the  subject  were  cited  and  examined  by  Cowen, 
J.,  in  an  exhaustive  opinion.  We  think  that  at  least  what 
he  calls  the  middle  ground,  which  is  that  taken  by  Chan- 
cellor Kent,  would  be  more  correct  than  the  extreme  position 
in  Trimble  v.  Thome,  to-wit :  That  **  knowledge  may  be  in- 
ferred, as  a  fact,  from  the  promise  under  the  attending  cir- 
cumstances, without  requiring  clear  and  affirmative  proof  of 
knowledge."    Id.  885. 

In  this  case  the  important  fact  to  be  known,  and  the  one 
which  the  promise  must  be  supposed  to  have  waived,  was 
that  time  had  been  given  by  a  contract  between  the  holder 
of  the  Aote  and  the  maker.  This  fact  was  clearly  commu- 
nicated and  fully  known  when  the  promise  was  made.  The 
fact  being  known,  as  a  general  rule  its  legal  consequence 
need  not  be  shown  to  have  been  also  known  to  the  party 
making  the  promise.  23  Wend.  386,  and  cases  cited.  But 
'it  is  claimed  where  a  contract  of  indorsement  is  made  in  one 
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State,  and  a  contract  by  which  time  is  given  is  made  in 
another,  it  is  not  enough  that  the  fact  that  time  was  given 
be  known,  but  it  must  also  appear  that  the  party  promising 
was  acquainted  with  the  course  of  judicial  proceedings  in  the 
courts  of  the  State,  so  that  he  may  determine  whether  the 
time  was  longer  than-  would  have  sufficed  for  the  recovery 
of  a  judgment. 

We  think  that  the  counsel  for  the  plaintiff  in  error  has 
probably  misunderstood  the  authorities  on  which  he  relies, 
for  the  proposition  that  if  time  be  given  only  for  a  period 
equal  to  that  sufficient  to  obtain  a  judgment,  a  surety  is  not 
discharged,  Aa  we  understand  the  cases,  they  refer  to  ar- 
rangements made  after  an  action  has  been  brought,  and  dur- 
ing its  progress,  by  which  the  obtaining  judgment  is  rather 
expedited  than  delayed,  and  do  not  affect  contracts  for  the 
giving  of  time  before  any  proceeding  has  been  commenced. 
In  this  case  the  contract  to  give  time  preceded  any  proceed- 
ing in  court.  The  agreement  was,  that  in  consideration  of 
obtaining  a  warrant  of  attorney  to  confess  a  judgment,  time 
would  be  given  for  four  months. 

The  consideration  for  the  agreement  to  give  time  was  the 
obtaining  a  security  in  the  form  of  a  warrant  of  attorney. 
If  the  consideration  had  been  a  pledge  of  personal  property, 
with  a  right  to  sell  at  the  end  of  thirty  days,  and  the  agree- 
ment was  to  give  time  for  that  period,  certainly  its  effect 
would  not  have  been  controlled  by  the  course  of  the  court 
in  obtaining  a  judgment.  And  yet  the  proposition,  as 
broadly  claimed  by  counsel,  would  cover  such  a  case. 

Independently,  however,  of  this  consideration,  there  would 
be  difficulty  in  going  into  an  inquiry  as  to  the  course  and 
practice  of  courts  in  obtaining  judgments.  There  are  courts 
of  concurrent  jurisdiction— of  which  then  is  the  course  and 
practice  to  be  selected,  as  a  test  of  the  time  to  be  given  f 
Take  this  very  case  for  example,  the  indorser  and  indorsees 
both  residing  in  Pennsylvania,  the  action  on  the  note  might 
have  been  brought  in  the  United  States  courts,  the  course  and 
pntctice  of  which,  it  is  well  known,  differ  from  the  State  ' 
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coarts.  And  is  not  Bonie  regard  to  be  had  to  extraordinary 
remedies,  such  as  an  attachment?  A  surety  might  be  very 
severely  injured  by  being  deprived  of  these,  and  the  right  to 
them  is  allowed  by  our  law,  even  during  the  pending  of  an 
action. 

In  our  opinion  the  judge  was  right  in  charging  the  jury 
that  the  contract  to  give  time  discharged  the  surety,  inde- 
pendent of  the  question  as  to  the  time  of  obtaining  a  judg- 
ment in  the  courts  of  Cincinnati,  and  then  any  inquiry  into 
the  facts  or  the  law,  as  to  the  course  or  practice  of  those 
courts,  became  immaterial.  It  was  of  no  importance 
whether  it  was  known  to  the  parties  or  not,  and  a  pro- 
mise made  in  ignorance  of  it  was  none  the  less  valid  and 
binding. 

The  whole  argument  of  the  counsel  for  the  plaintiff'  in 
error,  is  based  on  the  assumption  that  the  course  of  the 
courts,  as  to  the  time  of  obtaining  a  judgment,  is  to  be  re- 
garded for  the  purposes  of  this  case  as  a  question  of  fact,  and 
that  it  was  a  fact  material  for  the  plaintiff  in  error  to  know, , 
in  order  to  make  his  promise  bindings  Differing,  as  we  do,. 
fix>m  the  counsel,  aato  the  materiality  of  that  matter,  whether 
regarded  as  fact  or  law,  we  need  not  inquire  as  to  the  rules 
governing  cases  of  ignorance  of  the  facts,  or  whether  the 
means  of  knowledge  would  suffice.  But  we  incline  to  think 
that  in  any  event,  such  a  case  as  this  might  well  come  under 
the  second  class  of  cases,  stated  in  KeUy  v.  Solaris  9  M.  & 
W.  64,  65,  in  which  a  party,  although  he  might,  by  investi- 
gation, learn  the  state  of  facts  more  accurately,  declines  to 
do  so.  When  a  party  is  distinctly  informed  that  time  has 
been  given  for  a  certain  period,  and  for  a  certain  considera- 
tion, if  he  really  has  been  injured,  or  would  be  likely  to  be 
injured,  he  would  be  apt  to  know  it.  If  sensible  of  no  in- 
jury, and  feeling  his  obligation  to  pay,  as  the  party  in  this 
case  no  doubt  did,  he  makes  an  express  promise  to  pay,  it 
might  be  iairly  inferred  that  he  declined  any  investigation 
into  the  state  of  facts. 
81 
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We  think,  both  on  the  points  of  law  and  evidence,  the 
judgment  in  this  case  should  be  affirmed. 
Judgment  affirmed. 


A.  Fatman  &  Co.  V*  Thompson  A  Taaffb. 

(No.  7,636.) 

Proof  was  made  on  trial,  in  special  term,  that  there  was  an  established 
usage  among  Cincinnati  tobacco  dealers,  warranting,  in  all  sales  of  to- 
Dacco  of  a  particular  description,  the  article  to  remain  sound  and  mer- 
chantable for  the  space  of  four  months  after  the  sale ;  and  if  within  that 
period  it  should  prove  unsound,  the  seller  was  bound  to  make  an  abate- 
ment in  the  price  equal  to  the  injury  sustained.  A  sale  was  made,  and 
within  the  time  specified,  it  was  found  the  tobacco  was  unsound.  This 
eyidence  was  excepted  to. 

Held:  That  such  evidence  is  admissible.  If  the  usage  was  a  part  of  the 
contract  of  sale,  it  was  competent  to  prove  it.  Whenever  a  usage  of 
any  particular  trade  or  place  is  proven  to  exist,  the  law  implies,  on  the 
part  of  those  who  contract,  upon  a  matter  to  which  such  custom  or 
usage  has  reference,  a  promise  in  conformity  with  such  usage,  provided 
there  is  no  express  stipulation  to  the  contrary.  The  contract  of  sale  is 
made  in  reference  to  the  custom  which  becomes  an  essential  part  of  the 
agreement  between  the  parties.  When  once  established,  it  becomes  the 
rule  of  the  trade,  and  the  dealer  in  the  article  sold  can  not  protect  him- 
self by  asserting  his  ignorance  of  the  usage. 

General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment rendered  at  special  term  against  A.  Fatman  &  Co. 

It  appears  by  the  bill  of  exceptions,  that  Thompson  & 
Taaffe,  a  mercantile  house  in  Cincinnati,  sued  Fatman  & 
Co.,  tobacco  dealers,  for  damages  sustained  by  them,  in  the 
purchase  of  64f  boxes  of  10-lb.  lump  tobacco,  at  25  cents  per 
pound,  for  which  they  paid,  in  the  aggregate,  $1,898  25.  It 
was  alleged,  that  at  the  time  of  the  sale,  there  was  an  es- 
tablished usage  among  Cincinnati  tobacco  dealers^  warrant- 
ing, in  all  sales  of  tobacco  of  the  description  purchased  by 
Thompson  &  Taaffe,  the  article  to  remain  sound  and  mer- 
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chan table  for  the  space  of  four  months  after  the  sale,  and  if, 
within  that  period,  it  should  prove  to  be  unsound,  the  seller 
was  bound  to  make  an  abatement  in  the  price  equal  to  the 
injury  sustained. 

On  the  trial  it  was  proved  the  tobacco  did  not  continue 
to  be  sound  for  the  time  implied  in  the  guaranty,  but,  on 
the  contrary,  it  became  moldy  and  greatly  depreciated  in 
quality,  in  so  much  so,  that  competent  judges,  after  a  careful 
inspection,  assessed  the  damages  at  a  large  sum. 

It  was  also  in  evidence,  that  the  article  when  sold,  repre- 
sented by  the  samples  exhibited  by  the  vendors,  should  be 
oY  a  good  quality. 

After  hearing  the  testimony  the  judge  found  for  the  ven- 
dees, a  judgment  amounting  to  $818  55. 

When  the  plaintiffs  offered  testimony  to  prove  the  usage, 
creating  the  implied  guaranty,  the  admissibility  of  such 
evidence  was  objected  to,  but  the  objection  was  overruled, 
and  the  testimony  received.  This  ruling  was  excepted  to, 
and  the  alleged  error  in  admitting  the*  testimony,  in  render- 
ing the  judgment,  and  refusing  to  order  a  new  trial,  are  the 
grounds  on  which  Fatman  &  Co.  now  ask  that  the  proceed- 
ings at  special  term  be  reversed. 

Kebler  ^  Force,  for  A.  Fatman  &  Co. 

Fox  ^  FoZy  for  Thompson  &  Taaffe. 

Storbb,  J.,  delivered  the  opinion  of  the  court. 

The  only  practical  question  is,  whether  the  usage  in  dis- 
pute was  a  part  of  the  contract  of  sale ;  for,  if  it  was,  it  was 
competent  to  prove  it;  and,  consequently,  there  was  no 
error  on  the  part  of  the  court  in  receiving  the  evidence,  or 
in  rendering  the  judgment. 

Whenever  a  usage  of  any  particular  trade  or  place  is  es- 
tablished to  exist,  the  law,  as  we  understand  it,  implies  on 
the  part  of  him  "  who  contracts  or  employs  another  to  con- 
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tract  for  him,  upon  a  matter  to  which  such  usage  or  custom 
has  reference,  a  promise  for  the  benefit  of  the  other  party, 
in  conformity  with  such  usage ;  provided,  there  be  no  ex- 
press stipulation  between  them  which  is  inconsistent  with 
such  usage/'  This  is  the  language  of  Chitty,  in  his  work  on 
Contracts,  p.  18,  and  is  fully  sustained  by  the  authorities  he 
quotes.  The  contract  of  sale  is  made  in  reference  to  the 
custom  which  becomes  an  essential  part  of  the  agreement 
between  the  parties.  The  seller  contemplates  it  when  he  bar- 
gains, aqd  the  buyer  may  well  rely  upon  it  for  his  indemnity. 
Its  reasonableness  must  depend,  in  a  great  measure,  upon  the 
place  where  the  contract  is  made,  as  well  as  upon  the  nature 
of  the  commodity  sold.  When  once  established,  it  becomes 
the  rule  of  the  trade,  and  the  dealer  in  the  article  sold  can 
not  protect  himself  by  asserting  his  ignorance  of  the  usage. 
If  it  is  a  part  of  the  law  of  the  place,  the  merchant  is  bound 
to  know  it;  he  can  not  exclude  himself  from  the  liabilities 
which  attach  to  others  engaged  in  the  same  business. 
10  Adolph.  and  El.  27,  Sutlon  v.  Tatham;  1  Exch.  425, 
Bayliffe  v.  BvUerworih. 

This  general  rule  has  been  extended  to  cover  implied 
warranties,  as  they  are  clearly  within  the  principles  where 
the  usage  is  a  part  of  the  contract. 

Thus  in  Jones  v.  BowdeUj  4  Taunton,  853,  Justice  Heath 
referred  to  a  case  where  an  action  was  brought  on  the  sale 
of  sheep,  sold  as  stock,  there  being  evidence  that,  by  the  cus- 
tom of  the  place,  stock  were  understood  to  be  sheep,  it  was 
held  that  this  amounted  to  an  implied  warranty,  and  the 
jury  were  so  ordered  to  find. 

We  think  it  was  perfectly  competent  to  {)rove  that  the 
usage  relied  upon  existed.  It  was  not  unreasonable,  it  was 
generally  known,  and  had,  for  years,  been  the  rule  of  the 
trade.  It  seems  to  have  been  acted  upon,  and  understood  to 
be  a  settled  rule ;  and  in  our  opinion,  there  is  no  error,  in  the 
record  which  will  authorize  us  to  reverse  the  judgment. 

Judgment  affirmed. 
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YouNQ  &  PoMEBOT  V.  Exocators,  etc.,  of  Alfred  B.  Noblb. 

(No.  7,178.) 

T.  &  P.  received  from  the  owner  a  bill  of  exchange,  upon  an  agreement 
that,  without  commission  or.greward,  they  would  send  the  bill  to  the 
place  where  payable,  for  collection,  and  pay  to  the  owner  the  whole 
proceeds  of  the  paper  when  collected.  Afterward  the  bill  was  paid  to 
the  bank  to  which  it  was  sent,  and,  by  direction  of  Y.  A  P.,  placed  to 
their  general  account;  but  before  the  money  was  drawn  by  Y.  &.  P.,  the 
bank  failed. 

Held:  That  the  undertaking,  though  gratuitous,  yet  having  been  made 
and  entered  upon  by  the  receipt  of  the  bill,  and  its  transmission  to  N.  Y. 
for  collection,  was  a  sufficient  consideration  to  support  the  agreement. 
That  the  depositary  in  Kew  York  became,  by  the  deposit  of  the  bill,  the 
agent  of  Y.  &  P.,  and  tha  proceeds,  when  paid  to  him,  were,  for  all  legal 
purposes,  in  the  hands  of  the  principals.  That  the  proceeds  of  the  bill 
being  credited  to  Y.  A  P.,  in  the  general  account,  became  thereby  their 
sole  property,  and  they  were  liable  to  the  owner  for  the  proceeds  of  the 
bill. 

Gei^eral  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment given  in  favor  of  the  defendant's  testator  against  the 
plaintifis  in  error,  at  special  term,  upon  the  following  facts, 
as  stated  in  the  bill  of  exceptions  filed  in  the  case: 

On  the  18th  of  August,  1857,  B.  F.  Elder,  acting  as  the 
agent  of  Koble,  was  in  possession  of  two  bills  of  exchange, 
the  one  drawn  on  the  8th  of  August,  at  Leavenworth,  Kan- 
sas Territory,  by  Isett  Brewster  4;  Co.,  on  John  Thompson, 
New  York,  payable  to  the  order  of  Elder,  at  sight,  for 
$742  50 ;  the  other  bill  bore  the  same  date  and  was  drawn 
by  Adams,  Swift  k  Co.,  on  R.  C.  Altine,  New  York,  pay- 
able to  the  order  of  Eider,  fifteen  days  after  date,  for  $700. 
Both  bills  were  the  property  of  Noble,  and  were  brought  by 
Elder  to  Cincinnati  where  Young  &  Pomeroy,  the  plaintifis 
in  error,  resided.  While  in  the  city,  Elder  called  upon  a 
person  who  was  a  clerk  in  the  house  of  Young  &  Pomeroy, 
and  asked  his  aid  in  collecting  the  bills,  who  introduced  him 
to  Pomeroy,  one  of  his  employers.  A  conversation  ensued 
which  terminated  in  the  agreement  between  the  parties, 
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that  Young  &  Pomeroy  should  take  the  bills  and  send  them 
to  New  York  for  collection,  paying  the  proceeds  to  the 
owner  here,  whenever  the  bills  should  be  paid  there.  It 
was  well  understood  at  the  time,  that  Young  &  Pomeroy 
transacted  their  business  in  New  York,  at  the  agency  of  the 
Ohio  Life  Insurance  and  Trust  Company,  of  which  E.  Ludlow 
was  the  cashier,  and  the  bills  were  to  be  sent  there  for  col- 
lection. They  were  accordingly  indorsed  by  Elder,  and 
delivered  to  Young  &  Pomeroy,  who  also  indorsed  them, 
and  on  the  same  day  transmitted  them  to» Ludlow,  by  letter, 
of  which  the  following  is  a  copy : 

Cincinnati,  Aug.  18, 1857. 
Edwin  Ludlow,  Esq.,  Cashier — Dear  Sir :  Enclosed  please 
find  Isett  Brewster  &  Co's  sight  draft  on  John  Thompson, 
N.  Y.,  for  seven  hundred  and  forty-two  dollars  and  fifty 
cents.  Also,  Adams,  Swift  &  Co.'s  draft,  fifteen  days  after 
date,  8th  of  August,  for  seven  hundred  dollars  on  R.  C. 
Altine,  15  Wall  street,  N.  Y.  You  will  please  collect  them 
both  and  place  the  amount  to  our  credit.  If  not  paid,  pro- 
test, and  let  us  know  as  soon  after  as  possible. 

We  are  respectfully, 

Young  &  Pomebot. 

On  the  21st  August,  1857,  the  bills  were  received  by  Lud- 
low, and  on  the  same  day  the  one  drawn  on  Thompson  for 
1742  50  was  paid,  and  the  proceeds  entered  to  the  credit  of 
Young  &  Pomeroy,  at  the  agency  of  the  Ohio  Life  Insur- 
ance &  Trust  Company.  The  other  draft  for  $700  was  pro- 
tested when  it  became  due,  for  non-payment. 

On  the  24th  August,  the  agency  referred  to,  closed  its 
doors  being  unable  to  meet  its  engagements,  and  on  the  25th 
the  principal  institution  in  Cincinnati  also  failed  to  pay  and 
was  insolvent.  No  part  of  the  proceeds  of  the  draft  paid  by 
Thompson,  had  been  realized  by  Young  &  Pomeroy,  and 
the  whole  amount  remained  a  debt  against  the  trust  com- 
pany.    The  other  draft  was  returned. 

It  appears  that  Young  &  Pomeroy  were  not  to  receive 
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any  commission  for  their  services  in  collecting  the  bills,  and 
the  difference  of  exchange  was  to  be  allowed  to  Noble  when- 
ever they  were  paid.  ' 

On  this  evidence,  Judge  Gholson,  at  special  term,  the  case 
having  been  submitted  to  him,  found  that  Young  &  Pomeroy 
were  liable  to  pay  the  proceeds  of  the  Thompson  draft  which 
had  been  passed  to  their  credit  in  New  York,  and  rendered 
judgment  accordingly. 

Coffin  ^  Mitchell  J  for  plaintiffs  in  error. 

W.  M.  Dieksotiy  for  defendants  in  error. 

Storbr,  J.,  delivered  the  opinion  of  the  court. 

In  deciding  the  case,  the  judge  below  determined  the  law, 
as  well  as  the  fact,  so  that  both  questions  are  now  fairly 
presented  on  the  record  before  us. 

We  have  carefully  examined  the  evidence  upon  which  the 
judgment  was  rendered,  and  are  of  opinion  there  is  no  error 
in  the  ruling  of  the  court  at  special  term.  The  undertaking 
of  the  plaintiff^  in  error,  though  gratuitous,  yet,  having  been 
made  and  entered  upon,  by  the  receipt  of  the  bill,  and  its 
transmission  to  New  York,  for  collection,  were  a  sufficient 
consideration  to  support  the  agreement,  and  though  the 
liability  can  not  be  said  to  be  as  great  as  that  which  would 
attach  to  a  bailee  for  reward,  there  is  nevertheless  a  well 
defined  obligation,  in  all  such  cases,  imposed  by  the  law. 
The  limitation  is,  that  the  party  undertaking  to  act  for 
another,  under  such  circumstances,  is  responsible  for  positive 
neglect,  in  the  discharge  of  his  duty,  depending  upon  the 
nature  of  the  bailment  assumed,  and  the  peculiar  circum- 
stances which  must  naturally  attend  it.  In  other  words, 
good  faith  requires  he  should  be  bound  to  use  reasonable 
care,  depending  upon  the  nature  and  quality  of  the  thing, 
the  manner  in  which  the  duty  is  to  be  performed.  Story  on 
Bailments,  sec.  62 ;  1  Jac.  &  Walker,  241,  Massey  v.  Banner. 
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Having  ascertained  the  relation  subsisting  between  the 
parties,  two  questions  are  presented,  both  of  which,  we 
think,  must  be  resolved  against  the  plaintifis  in  error. 

First.  Was  the  depositary  in  New  York,  to  whom  the 
bills  were  sent  for  collection,  the  agent  of  Young  &  Pomeroy, 
or  Noble?  If  of  the  former,  the  proceeds,  when  paid  to 
the  agent,  were  paid  to  the  principal,  and  the  liability  against 
him  is  perfect. 

It  was  held  in  22  Wend.  216,  244,  Allen  v.  Merchard^  Bank 
of  New  Torkj  "  that  when  a  bank  receives,  upon  a  good  con- 
sicleration,  a  note  or  bill  for  collection,  in  the  place  of  their 
business,  or  at  a  distant  place,  the  party  receiving  the  same 
for  collection  is  liable  for  the  neglect,  omission  or  other  mis- 
conduct of  the  bank  or  agent,  to  whom  the  note  or  bill  is 
sent,  either  in  the  negotiation,  collection  or  paying  over  the 
money,  by  which  the  money  is  lost,  or  other  injury  sustained 
by  the  owner  of  the  note  or  bill,  unless  there  be  some  agree- 
ment to  the  contrary,  express  or  implied." 

This  ruling  was,  by  a  divided  court  in  error,  in  1889,  but 
it  was  affirmed  in  8  Barbour,  896,  Montgomery  Co.  Bank  v. 
The  Albany  City  Bank^  decided  in  1850.  The  same  principle 
was  asserted  in  19  Barbour,  895,  Com.  Bank  of  Pa.  v.  Union 
Bank  of  N.  F.,  and  affirmed  in  the  same  case  in  error,  by 
the  whole  court,  in  1  Kernan,  211. 

We  adopt  the  law  as  we  find  it  thus  decided,  as  the  only 
safe  and  just  rule,  in  this  class  of  cases. 

Here  the  agency  of  the  trust  company,  where  Young  k 
Pomeroy  had  for  a  long  time  kept  their  account,  became, 
by  the  deposit  of  the  bills,  their  agent  to  collect  and  pay 
over  the  proceeds  to  their  order.  The  letter  inclosing  the 
bill,  directed  the  avails  should  be  placed  to  the  credit  of 
Young  k  Pomeroy.  No  intimation  is  given  that  they  are 
held  in  trust,  or  that  any  other  person  than  the  customers  of 
the  bank,  who  have  forwarded  the  drafts,  were  the  owners. 
The  legal  title  was  transferred  by  the  indorsement  of  Elder 
to  Young  k  Pomeroy,  and  by  their  indorsement  to  Ludlow 
as  cashier,  who  was  thus  vested  with  the  right  to  receive 
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payment,  and  pass  the  amount,  when  in  cash,  to  the  credit 
of  the  last  indorser,  and  no  other  person.  He  mnst,  th^e* 
fore,  be  regarded  as  the  agent  of  Yonng  &  Pomeroj,  and 
when  the  bills  were  paid  to  him,  the  proceeds  were,  for  all 
legal  purposes,  in  the  hands  and  under  the  control  of  the 
principals.  The  necessary  result  is,  the  defendants  in  error 
might  well  claim  from  their  agents  here,  the  amount  paid 
in  New  York. 

The  second  point,  it  appears  to  us  equally  with  the  first, 
was  properly  decided  against  the  plaintifis  in  error. 

It  is  admitted,  the  proceeds  of  the  bill  paid  by  Thompson, 
were  credited  to  Young  &  Pomeroy,  in  their  general  account, 
and  became,  thereby,  their  sole  property.  There  was  noth- 
ing to  distinguish  the  ownership  in  the  amount  from  the  other 
items  of  credit,  nor  had  the  depositors  noticed  that  any  dif- 
ference, in  reality,  existed.  The  cash  received  was  practi- 
cally mingled  with  the  other  moneys  of  Young  &  Pomeroy, 
and  thereby  became  confounded  with  their  own,  subject  to 
their  sole  order,  and  to  be  drawn  only  on  their  own  check. 

In  such  cases  we  find  the  rule  is  plainly  established  by  an 
uninterrupted  course  of  adjudications  in  equity  as  well  as  at 
law. 

In  11  Ves.  878,  Wren  v.  Kirto%  the  chancellor  charged 
upon  a  trustee  a  loss  occasioned  by  the  failure  of  the  banker 
to  whom  trust  money  had  been  intrusted  and  credited  to 
the  trustee's  private  account.  So  in  1  Jac.  and  Walker,  241, 
JUassey  v.  Banner,  a  gratuitous  agent  was  held  responsible 
for  a  loss  occurring  under  similar  circumstances.  Lord 
Eldon  remarked  in  this  case,  ^^  if  an  assignee  pays  money 
into  his  banker's  hands,  as  money  belonging  to  the  estate, 
and  the  banker  fails,  the  assignee  is  undoubtedly  clear  from 
the  loss ;  but  if,  instead  of  distinguishing  it,  he  pays  it  all 
into  his  own  account,  then  it  is  his  account  there ;  there  is 
nothing  like  a  declaration  of  trust  of  it,  and  it  is  familiar  to 
consider  him  as  having  it  in  the  banker's  hands  for  himself, 
making  him  liable  for  it — the  account  is  with  the  banker  and 
the  depositary." — ^p.  248. 
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So  in  Fletcher  Y.  Walker j  8  Madd.  46;  JUacdonneU  v.  Sard- 
ingy  7  Simons,  178;  Brown  v.  MicketSj  4  John.  Ch.  808: 
Chancellor  Walworth,  in  1  Paige,  402,  Case  v.  Abeelj  says : 
"  Executors  and  trustees  must  be  made  to  understand  that  it 
is  their  duty  to  keep  trust  funds  separate  and  distinct;  that 
they  should,  upon  no  consideration,  use  the  trust  money  them- 
selves, or  permit  it  to  be  mingled  with  their  own.  If  they 
neglect  this  obvious  duty  they  have  no  reason  to  complain  if 
they  meet  with  trouble  and  expense  and  sometimes  with 
heavy  loss." 

See  also  2  Car.  &  Payne,  69,  Robinson  v.  Warrf,  where  it 
was  held  an  attorney  was  liable  for  the  loss  of  his  clients 
money,  collected  by  him  and  paid  to  his  own  account  with 
his  banker,  who  afterward  failed.  It  would  have  been 
otherwise  if  he  had  opened  an  account  in  his  own  name,  for 
the  benefit  of  his  client 

We  see  no  difference  in  principle  in  the  case  before  us, 
and  those  we  have  referred  to,  where  the  law  is  so  clearly 
stated,  and  its  policy  so  ably  vindicated. 

On  the  whole  case  we  are  satisfied  the  judge  committed 
no  error,  and  his  judgment  must  be  afiirmed. 

Judgment  affirmed. 


OOURTLAND   S.  MOORB   V.  ISABELLA  MOORB   ET   AL. 

(No.  3,710.) 

1.  As  a  general  rule,  no  officer  of  the  court  can  be  considered  in  default, 
until  he  has  technically  refused  to  perform  that  which  he  may  be  re- 
quired to  do. 

2.  It  is  proper  for  a  party  to  demand  payment  of  moneys  before  the  officer 
can  be  amerced,  or  interest  be  claimed  for  witholding  it.  An  action 
maybe  brought,  however,  before  an  actual  demand  is  made,  and  interest 
will  be  allowed  from  the  commencement  of  the  action. 

3.  There  are  cases  where  it  is  obligatory  upon  the  fiduciary  to  seek  the 
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party  entitled  to  receive  a  fund,  and  thus  relieve  himself  of  the  trust. 
He  can  not  retain  money  for  an  indefinite  time,  use  it  as  his  own,  and  . 
hold  it  without  interest  after  his  term  of  ofiSce  has  expired,  merely  on 
the  ground  that  no  demand  has  been  made  on  him. 

Special  Term. — Motion  to  compel  sheriff  to  pay  over 
moneys,  with  interest  A  motion  is  filed  in  behalf  of  Peter 
Douglass,  one  of  the  defendant  lien  holders,  for  an  order  on 
Richard  Mathers,  late  sheriff,  to  pay  over  certain  moneys, 
with  interest,  which  had  been,  by  a  former  decree  of  distri- 
bution of  the  court,  ordered  to  be  paid  to  Douglass,  by  the 
sheriff,  from  a  fund  arising  from  a  sale  of  certain  mortgaged 
premises. 

The  question  presented  upon  the  motion  is  this:  Shall 
Mathers,  the  late  sheriff,  be  required  to  pay  interest  upon  the 
money  ? 

It  appears  by  the  testimony  in  the  cause,  that  Douglass 
held  certain  tax  certificates  for  property  purchased  by  him 
at  tax  sale,  the  amount  of  which,  with  penalties  and  interest 
on  the  80th  of  October,  1857,  was  $192.88.  The  tax  had 
been  assessed  upon  land  owned  by  the  heirs  of  Hugh  Moore, 
which  bad  been  subjected  to  sale  by  decree,  and,  in  order  to 
give  the  buyer  an  unincumbered  title,  the  sheriff  was  ordered 
to  retain  from  the  purchase  money,  and  pay  to  Douglass, 
the  sum  already  stated,  to  be  his  due.  The  date  of  the  de- 
cree is  October,  1857. 

Shortly  afterward  Douglass  called  upon  the  sheriff,  pre- 
sented his  certificates,  and  demanded  his  money,  when  he 
was  informed  by  the  sheriff  that  he  had  in  his  hand  an  exe- 
cution, sent  from  Cayuhoga  county,  Ohio,  against  him,  and 
his  duty  required  him  to  retain  so  much  of  the  fund  as 
should  be  necessary  to  discharge  it.  Douglass  denied  that 
he  was  the  person  named  in  the  process,  and,  it  seems  by  mu- 
tual consent,  the  writ  was  returned,  and  inquiry  made  as  to 
the  identity  of  the  party  against  whom  it  was  issued,  the 
money,  for  the  time  being,  remaining  with  the  sheriff.  In 
a  few  weeks  another  writ  was  sent  to  Mathers,  which  was 
placed  in  the  hands  of  his  deputy,  who  called  upon  Douglass 
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to  discharge  iij  when,  by  oonsent  of  the  officer,  he  gave  an 
order  upon  the  sheriff  to  deduct  the  damages  and  costs  from 
the  amount  in  his  hands. 

For  some  cause  not  clearly  explained,  no  appropriation 
was  made,  and  the  execution  was  sent  back  the  second  time. 
Early  in  March,  1858,  another  writ  came  into  the  sheriff's 
hands,  upon  which  one  of  his  deputies,  notwithstanding  the 
order  already  given  to  Mathers,  seized  upon  Douglass'  prop- 
erty, who  was  compelled  to  pay  the  amount  claimed  to  be 
due,  still  denying,  as  he  asserts,  his  liability  to  pay  it. 

Douglass  was  denied  his  money,  with  interest  from  the 
time  it  was  made  by  the  sheriff.  His  claim  was  resisted  on 
the  ground  that  there  had  never  been  a  refusal  to  pay  it; 
but,  on  the  contrary,  repeated  requests  had  been  made  of 
Douglass  to  call  at  the  sheriff's  office  and  receive  the  amonnt. 

Washington  Van  Hamm^  for  the  motion. 

W.  B^  CaldwM^  contra. 

Storeb,  J.  Upon  the  question  whether  any  such  requests 
were  made,  the  parties  themselves  are  directly  at  issue. 
Both  have  testified ;  the  one  affirms,  the  other  denies.  Two 
of  the  sheriff's  deputies  have  been  sworn,  who  state  in 
general  terms  that  Douglass  was  notified  several  times, 
that  the  money  was  ready  for  him,  and  assured  it  would  be 
paid  on  demand. 

Upon  these  confiicting  statements,  we  must  determine 
the  rights  of  the  parties. 

As  a  general  rule,  no  officer  of  this  court  can  be  con- 
sidered in  default  for  a  neglect  of  duty  until  he  has  absolute- 
ly refused  to  perform  what  he  may  be  required  to  do  in  the 
relation  he  sustains.  Whether  it  is  the  sheriff,  the  clerk  or 
the  attorney,  neither  is  delinquent,  unless  some  one  of  the 
obligations  he  has  assumed,  in  virtue  of  the  office  he  holds, 
is  unfulfilled.  Then  it  is  proper  for  a  plaintiff  to  demand 
in  the  first  instance,  payment  of  moneys  due  to  him,  and 
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whioh  may  have  been  ooUected  on  execution,  or  other  pro- 
cess before  the  officer  can  be  amerced,  or  interest  be  claimed, 
for  withholding  it.  'Nov  is  the  spirit  of  the  rnle  changed 
where  a  fand  already  in  his  hands  is  directed  by  the  court 
to  be  distributed.  There  must .  even  here  be  evidence  of 
positive  misconduct  or  omission  of  duty,  before  we  could 
justly  hold  the  officer  shall  be  charged  with  anything  more 
than  the  amount  decreed  to  be  appropriated.  But  there 
may  be  cases  where  it  would  not  only  be  prudent,  but  obli- 
gatory even  upon  the  fiduciary  to  seek  out  the  creditor,  and 
thus  relieve  himself  of  the  trust.  He  certainly  ought  not  to 
retain  it  for  an  indefinite  time,  use  the  fund  as  his  own  and 
consider  himself  as  entitled  to  hold  it,  without  interest,  after 
his  term  of  office  has  expired,  merely  on  the  ground  that  no 
demand  has  been  made.  It  is  our  duty  to  protect  the  officer, 
as  well  as  the  suitor,  both  are  entitled  to  our  aid;  but  each 
must  place  themselves  before  us  without  legal  blame,  when 
they  ask  us  to  interfere  on  their  behalf. 

It  is  evident^ when  the  plaintiff  first  demanded  his  money, 
the  sheriff'  could  not  have  retained  it.  To  justify  the  exe- 
cution then  in  his  hands  against  the  plaintiff*,  we  suppose  he 
would  not  be  permitted  to  apply  it  on  any  such  principle, 
that  the  proceeds  of  one  writ  when  one  party  is  plaintiff; 
may  be  held  to  discharge  another,  when  he  was  defendant, 
if  both  were  in  the  officer's  hands  at  the  same  time. 

Until  it  was  ascertained  whether  the  plaintiff  was  the 
real  debtor,  there  seems  to  have  been  no  objection  raised  to 
the  further  retention  of  the  money  when  the  order  was 
finally  given  to  apply  it,  and  that  was  refused ;  this  coupled 
with  the  fact  of  the  levy  and  subsequ^it  discharge  of  the 
execution,  the  plaintiff  establishes  in  our  opinion  such  a 
state  of  things  as  we  may  well  regard  to  be  equivalent  to  a 
request  to  pay,  and  a  consequent  refusal  to  do  so. 

We  think,  then,  that  interest  should  be  allowed  from  the 
15th  day  of  March,  1858,  until  the  present  time. 

The  last  execution,  it  is  proved,  was  received  by  the 
sheriff^  on  the  8th  of  March,  1858,  and  the  levy  and  satis- 
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faction  were  (luring  the  same  month.  It  is  also  admitted 
the  refasal  to  apply  the  fund  in  controversy  was  made  aboat 
the  same  time. 

If  the  sherift*  had  paid  the  money  he  held  into  coart,  he 
might  have  ordered  it  to  be  deposited  for  the  benefit  of  the 
plaintiff,  and  any  accruing  interest  should  have  been  added 
to  the  principal  as  a  matter  of  course.  This  step  would 
have  saved  all  trouble,  and  avoided  any  litigation. 

Further,  if  it  had  been  shown,  the  sum  now  claimed  had 
been  deposited  by  the  officer  to  the  credit  of  the  plaintiff,  or 
specially  held  for  his  use,  so  that  it  could  be  distinguished 
from  the  private  funds  of  the  recipient  and  did  not,  there- 
fore, become  a  part  of  his  estate,  in  case  of  his  death,  he 
might  hold  that  interest  could  not  be  claimed ;  but  such  is 
not  the  fact.  We  find  the  sheriff  relies  only  upon  his  uni- 
form willingness  to  pay,  and  requires  a  special  demand  to 
be  made,  before  he  is  chargeable  with  any  default,  without 
proving  the  fund  in  controversy  was  specially  set  apart  for 
the  plaintiff,  or  not  mingled  up  with  his  general  account. 

We  do  not  think  he  has  furnished  a  sufficient  excuse  to 
forbid  the  allowance  of  interest  for  the  period  we  have  in- 
dicated. We  have  stated  the  general  rule  to  be  that  in- 
terest can  not  be  computed  until  a  demand  has  been  made ; 
but  it  is  nevertheless  true,  an  action  may  be  brought  before 
an  actual  demand  is  made,  and  interest  will  be  allowed 
from  the  commencement  of  the  action. 

This  was  settled  in  Dale  v.  Birchy  8  Campbell,  847 ;  Brew- 
ster V.  Van  Hess,  18  Johns.  188,  and  Dygert  v.  Crane,  1  Wend- 
ell, 584 ;  and  the  principle  thus  governing  the  collection  of 
money  on  execution,  ^^  a  fortiori"  should  be  the  rule  when 
the  money  has  been  already  collected,  and  by  order  of  the 
court  appropriated.  The  character  of  the  officer  in  the  last 
case,  partakes  not  only  of  that  of  sheriff,  but  as  receiver, 
also,  and  it  may  be  doubted  whether  he  can  protect  himself 
from  the  liability  to  pay  interest,  when  he  has  not  directly 
notified  the  party  entitled  to  receive  the  fund,  of  his  willing- 
ness to  pay  it. 
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The  motion  will,  therefore,  be  sastaiaed,  and  the  sheriff 
ordered  to  settle  the  account  upon  the  principle  we  have 
stated. 

Motion  granted. 


Thb  Farm  bus'  College  v.  Executors,  etc.,  of  Ohablbs  Mc- 

MiGEEN,  Deceased. 

(Ko.  10,219.) 

1.  A  gratuitous  subscription  to  pay  certain  moneys  toward  a  particular 
stated  fund,  to  be  raised  for  the  endowment  of  certain  new  professorships 
in  a  college,  becomes  a  fixed  legal  obligation  as  soon  as  the  college  has 
performed  its  undertaking  and  raised  the  required  amount  of  reliable 
subscriptions. 

2.  Such  subscription  is  a  proposition  to  the  college  to  do  an  act  if  the 
college  will  perform  a  prescribed  duty  on  its  part,  and  if  accepted,  the 
contract  is  complete. 

Special  Term. — The  plaintiff,  an  incorporated  institution, 
by  a  law  of  Ohio,  seeks  to  recover  the  amoant  subscribed 
by  the  defendants'  testator,  to  endow  certain  professorships, 
and  extend  successfully  the  knowledge  of  agriculture,  both 
scientific  and  practical. 

The  agreement  declared  on,  is  as  follows: 

farmers^  college — ENDOWMENT  OF   PROFESSORSHIPS. 

"  We,  the  undersigned,  in  view  of  the  praiseworthy  efforts 
of  the  board  of  directors  of  Farmers'  college  to  connect, 
with  said  institution,  an  experimental  farm,  agree  to  pay  to 
said  board  or  their  authorized  agent,  the  several  sums  by  us 
respectively  subscribed,  for  the  purpose  of  purchasing  a  farm, 
and  permanently  endowing  professorships  in  said  institution, 
payable  in  two  equal  semi-annual  payments,  to-wit :  on  the 
Ist  of  April,  1854,  and  on  the  1st  of  September,  1854,  the 
whole  to  draw  interest  from  the  Ist  day  of  April,  1854,  until 


496        SUPERIOR  COURT  OF  CINCINNATL 


The  Farmers*  College  v,  Ex'rs,  etc.,  of  GhBrles  McMicken,  deceased. 

paid."  After  several  Bubseriptiona  had  been  made  by  a 
number  of  individuals,  the  aggregate  sum  thereby  agreed  to 
be  paid,  being  $11,650,  the  testator,  it  is  alleged,  upon  the 
same  paper,  subscribed  his  name,  with  the  following  memo- 
randum : 

"  Cincinnati,  April  19, 1854. 
^^  Charles  McMicken — ten  thousand  doUarSj  or  the  annual 
interest  thereof,  for  the  purpose  of  endowing  a  professorship 
of  agricultural  chemistry,  payable  when  ninety  thousand 
dollars  shall  be  raised  for  the  purpose  of  establishing  an  ag- 
ricultural and  horticultural  department  to  farmers,  and  if  the 
aforesaid  sum  of  $90,000  be  not  raised,  and  the  department 
aforesaid,  in  successful  operation,  before  three  years  from 
this  date,  then  the  subscription  to  be  null  and  void." 
•  On  March  80,  A.  D.,  1858,  the  testator  died,  without  hav- 
ing paid  any  portion  of  the  sum  he  had  subscribed.  Since 
his  decease,  this  action  is  brought,  and  the  defendants,  the 
executors,  etc.,  of  McMicken,  for  the  purpose  of  obtaining 
a  judicial  determination  of  all  the  questions  involved,  have 
filed  their  answer. 

They  admit  that  the  subscription  was  made,  but  deny 
first,  that  any  demand  was  made  during  the  testator's  life, 
of  the  sum  claimed  to  be  due ;  allege  that  no  mention  is 
made  of  the  subscription  in  his  will,  though  upon  the  gene- 
ral subject  of  his  property,  and  its  disposition,  its  details  are 
very  minute ;  that  the  paper,  therefore,  set  up  by  the  plain- 
tifi:'  as  the  foundation  of  this  suit,  did  not  create  a  legal  ob- 
ligation on  the  part  of  the  testator  to  pay  the  sum  now 
demanded.  It  is  further  alleged,  that  if  a  legal  contract 
did  exist,  it  imposed  terms  upon  the  plaintiff,  which  have 
not  been  fulfilled  on  its  part,  and  until  such  performance 
there  can  be  no  recovery. 

John  W.  CaldweU  ^  William  B.  CaldweUy  for  plaintiffl 

ITiomas  M.  Key  and  Taft  ^  Peny^  for  defendants. 
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Storer,  J.  '  All  the  quedtions  iDVolved  in  the  ease  are 
submitted  to  the  court,  both  of  fact  and  law. 

It  is  in  proof  that  naore  than  $90,000  were  subscribed 
before  the  expiration  of  the  three  years,  required  by  the 
subscription  papers ;  that  the  subscribers  were  of  sufficient 
ability,  and  the  agreement  was  made  in  undoubted  good 
faith.  Indeed,  $60,000  of  the  sum  subscribed  has  already 
been  collected  in  money,  and  the  residue,  of  the  amount 
pledged,  invested  securely  bearing  interest. 

We  are  satisfied  the  terms  of  the  subscription  did  not 
require  the  amount  subscribed  to  be  actually  paid  in  cash 
before  the  defendants'  liability  to  the  plaintiffs  accrued ;  an 
agreement  to  become  responsible  for  the  sum  specified, 
made  in  good  faith  by  solvent  parties,  would  meet  the 
terms  prescribed  by  the  testator.  This  we  believe  to  have 
been  the  intention  of  the  parties,  and  is  the  legal  efiect  of 
the  contract  to  which  McMicken  gave  his  assent.  More- 
over, all  the  subscriptions  were  made  to  obtain  an  end, 
which  could  not  have  been  accomplished,  unless  a  very 
large  amount  had  been  first  subscribed,  and  the  payment  of 
the  sums  severally  pledged  would  not  have  been  required, 
until  enough  had  been  raised  to  realize  the  object  all  parties 
had  contemplated.  If,  when  McMicken's  subscription  was 
demanded,  $90,000  had  already  been  subscribed  in  the  man- 
ner we  have  indicated,  by  persons  able  to  pay,  we  hold  the 
amount  was,  as  is  required  by  the  subscription  of  Mc- 
Micken, ^^  actually  raised,*'  and  the  obligation  on  his  part  to 
pay  in  the  mode  provided,  and  his  contract  became  perfect. 

It  is  also  proved  the  professorship  was  filled,  instruction 
afforded  to  pupils,  and  the  agricultural  and  horticultural 
department  in  the  Farmer's  college,  were  in  successful  ope- 
ration before  the  time  limited  by  McMicken  had  expired ; 
of  course,  the  objection  urged  that  this  part  of  the  agree- 
ment was  not  performed,  is  not  sustained  by  the  facts. 

But  it  is  said  no  demand  was  made  of  the  testator  while 
alive,  and  we,  therefore,  are  to  infer  it  was  not  the  intention 
of  the  plaintiffs  to  insist  upon  the  subscription. 
32 
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The  testimony,  however,  on  the  point  is  decisive.  Not 
only  i8  a  demand  proved,  orally,  as  well  as  by  letter,  but  an 
arrangement,  it  seems,  was  spoken  of  by  the  testator,  by 
which  real  estate,  yielding  a  permanent  ground  rent,  might 
be  received  in  lieu  of  moneyed  payments;  the  option  having 
been  retained  in  his  subscription,  to  liquidate  the  principal 
at  once  in  cash,  or  retain  it,  paying  the  annual  interest. 
Beside  this,  the  testator  was  present  when  the  building  was 
dedicated,  and  was  personally  aware  of  the  organization  of 
the  department  he  was  so  anxious  to  aid  in  founding.  Nor 
have  we  any  doubt  of  the  sufficiency  of  the  consideration  to 
sustain  the  testator's  liability. 

At  a  former  period  in  our  judicial  history,  there  might 
be  some  doubt  whether  a  subscription  like  this  would  have 
been  enforced,  as  the  act  was  merely  gratuitous,  and  there 
are  many  early  cases  decided  upon  extremely  technical 
grounds,  which  have  been  very  properly  overruled,  or  suf- 
fered to  pass  into  oblivion. 

In  the  case  of  Williams  College  v.  Danforthy  12  Pick.  544, 
Chief  Justice  Shaw,  in  a  very  few  words,  decides  the  prin- 
ciples, divesting  it  of  all  difficulty,  while  he  yields  no  doe- 
trine  of  the  law  that  is  involved  in  the  consideration  of  the 
subject.  He  holds  the  subscriber  liable  to  pay,  regarding 
his  subscription  as  a  proposition  to  the  college  to  do  an 
act  on  his  part,  if  the  corporation  will  perform  a  prescribed 
duty  on  theirs.  If  it  is  accepted  the  contract  is  complete. 
So  here  the  testator  proposed  to  the  Farmer's  college,  if  its 
trustees  would  raise  $90,000,  he  would  give  the  additional 
$10,000  to  make  up  the  gross  amount,  $100,000.  They 
have  complied  with  this  agreement,  and  it  only  remains  for 
the  defendants  to  fulfill  the  obligation  that  rests  upon  them, 
as  the  representatives  of  the  testator. 

It  has  appeared  in  testimony,  that  the  Farmer's  college, 
an  institute,  originally  founded  by  the  liberality  of  a  few 
•  energetic  individuals,  has  already  been  advanced  by  the 
.people  of  this  vicinity,  by  the  subscription  of  more  than 
two  hundred  thousand  dollars,  all  of  which  has  been  paid, 
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or  aecnred  to  be  paid.  A  portioD  of  these  amonate  is  repre- 
Bented  by  scbolarBbipB,  another  portion  has  been  devoted 
directly  to  the  enlargement  of  the  collie,  to  its  appointees, 
and  its  corps  of  teacbere. 

These  advancements  have  been  obtained  mainly  by  the 
pereevering  labor  of  those  who  have  been  its  benefactors,  as 
well  as  its  professors,  and  are  an  earnest  of  what  may  be  ex- 
pected for  its  future  usefulness.  We  refer  to  this  matter 
merely  to  diaabuBe  the  ease  from  any  apprehension  that  the 
intended  liberality  of  the  testator  will  be  disappointed,  or 
the  purposes  for  which  he  made  the  subscription,  will  not 
be  familed. 

Judgment  is  given  for  the  amount  of  the  subscription, 
with  interest,  till  the  date  of  the  demand. 

Judgment  for  plaintiff. 


David  Gibson  A  Co.  w.  The  Ohio  Farina  Co. 

(No.  10,169.) 

1.  It  is  not  good  practice  to  demur  to  a  pleading,  and  at  the  same  time  to 
move  to  make  the  same  more  definite. 

2.  When  the  suit  is  on  an  account  which  is  attached  ta  an  exhibit  to  tbe 
petition,  and  tbe  exhibit  Is  perhaps  imperfect  in  the  description  of  the 
goods  or  merchandise  sold,  the  moneys  paid,  or  the  duty  performed,  the 
remedy  is  to  demand  a  bill  of  particulars,  under  sec.  3St  of  the  code. 

3.  In  an  action  brought  by  the  members  of  one  firm  against  tbe  mcmbon 
of  another  firm  it  is  not  a  sufficient  defense  that  G.  is  a  member  of  both 
flrma.  However  strict  the  rule  in  law,  it  does  not  exist  in  equity,  for 
there  need  be  no  decree  against  O.,  nor  yet  against  the  other  defendant* 
for  bis  share  of  the  debts.     Tbe  right  of  plaintiffs  to  recover  can  be  da- 
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David  Gibson,  Henry  Grotenkemper,  Joseph  W.  Cheese- 
man  and  William  C.  Yanderbilt,  partners,  under  the  style  of 
David  Gibson  &  Co.,  brought  their  action  against  David 
Gibson,  David  E.  Roberts,  Francis  Ayery,  and  George  W. 
NeflF,  partners  under  the  style  of  The  Ohio  Farina  Company, 
to  recover  on  an  account,  for  advances,  goods,  and  merchan- 
dise, etc.,  a  copy  whereof  was  attached  as  an  exhibit,  show- 
ing a  balance  of  f  17,340.93.  An  amended  petition  was 
subsequently  filed,  alleging  that  Gibson  was  a  member  of 
both  firms,  and  that  he  had  paid  his  full  share  of  all  the 
debts  and  liabilities,  and  of  the  capital  stock  of  the  Ohio 
Farina  Company ;  that  the  firm  was  solvent,  and  after  the  pay- 
ment of  all  the  partnership  debts,  would  have  a  large  sur- 
plus for  distribution  among  the  individual  members  of  the 
firm,  whenever  the  partnership  should  be  finally  adjusted. 
Avery  and  Neff  filed  their  separate  demurrer  to  the  amended 
petition,  and  also  a  motion  to  require  the  plaintiffs  to  set 
forth,  in  the  account  sued  on,  all  the  items  and  particulars 
thereof. 

Abram  Broicer^  for  plaintiffs. 

Stcdlo  ^  McCook  and  W.  F.  Strauij  for  defendants. 

Storer,  J.  The  plaintiffs  are  a  firm  transacting  mercantile 
business  in  Cincinnati,  who  claim  to  recover  of  the  defend- 
ants, a  co-partnership  by  the  name  of  the  Ohio  Farina  Com- 
pany, for  advances  made  from  time  to  time.  One  of  the 
defendants  is  also  one  of  the  plaintiffs,  having  an  interest 
in  both  firms. 

The  original  petition  has  been  amended,  and  it  is  alleged 
that  Gibson,  who  is  the  partner  alluded  to,  has  already  paid 
his  full  share  of  the  co-partnership  debt,  and  ought  not,  in 
this  action,  to  be  decreed  to  discharge  any  portion  of  the 
plaintiffs'  demand.  A  judgment  is  therefore  sought  against 
the  other  defendants.  ^ 

A  motion  is  filed  to  require  the  cause  of  action  to  be 
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Stated  more  definitely  in  the  account  attached  to  th 
The  defendants  have  also  demurred,  on  the  groan 
facta  set  forth  in  the  petition  do  not  constitute  a  rif 

It  is  not,  as  a  general  rule,  good  practice,  ani     i 
ought  not  to  be  allowed  to  present  at  the  eame  tir     , 
mode  pursued  in  the  case  before  us,  the  objections 
their  pleadings. 

The  object  of  such  a  motion  is,  very  clearly,  int    i 
the  code  to  perfect  the  petition  or  answer,  by  strl 
irrelevant  matter,  or  supplying  by  amendment  any     i 
feet  in  the  statements  or  allegations  of  the  partiei 
sent  a  single  issue  under  each  cause  of  action  so  cli    i 
explicitly  that  there  can  be  no  mistake  as  to  what  th    | 
really  intends,  thus  giving  to  the  court  an  unambig    : 
methodical  narrative  of  the  facts  upon  which  the    ! 
recover,  or  tRe  right  to  defend,  is  founded,  which  w   I 
the  adverse  party  what  he  may  expect  will  be  prov< 
certainty,  to  a  reasonable  extent,  is  all  that  can  be  de 
mere  technical  omiasiona  should  be  overlooked,    ■ 
phraseology  of  the  pleader  not  only  be  regarded  wi'  i 
allowance  for  the  haste  in  which  allegations  are  d'  i 
the  unskillfuJness  in  the  selection  of  terms,  but  mt  ' 
all,  as  a  matter  of  necessity,  with  much  legal  eharit  , 
grave  questions  are  too  often  hastily  examined  anc 
atoned. 

We  have  invariably  held,  when  the  statement  in  1 
titioQ  and  the  account  exhibited  as  a  part  of  it,  ni  i 
122d  section  of  the  code,  by  fair  implication,  will  pre  < 
material  allegations  to  be  established  on  trial,  we  wil 
.critical  in  reducing  the  pleadings  to  a  better  logica 
and  where  the  exhibit  is,  perhaps,  imperfect  in  the  ( ' 

tinn  nf  fha  irnn/la  nr  maj-nhonAioa  arAA     ^ha   mnnava    i, 
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The'  case  before  us  is  within  the  last  rule.  If  the  exhibit 
is  not  satisfactory  to  the  defendants,  they  may  readily  re- 
quire it  to  be  made  so  by  the  appropriate  demand  for  a  bill 
of  particulars. 

Motion  overruled. 

The  demurrer  has  been  argued  on  the  ground  that  this 
action  is  an  anomaly,  as  both  plaintifis  and  defendants,  in 
one  respect,  are  the  same.  This,  we  are  aware,  is  the  rule  at 
law,  where  one  person  is  not  permitted  to  sustain  the  two- 
fold character  of  the  plaintiff  and  defendant,  to  assume  a 
right  or  redress  a  wrong  arising  either  from  the  contract  or 
act,  or  misconduct,  of  those  with  whom  he  is  jointly  con- 
cerned or  jointly  interested.  It  is  very  clear,  in  such  a  case, 
no  one  partner  should  be  permitted  to  become  the  judgment 
creditor  of  the  other  members  until  the  business  of  the  firm 
is  closed  up,  and  the  relative  rights  of  all  concerned  settled, 
either  by  mutual  consent  or  decree  in  equity ;  and  the  prin- 
ciple stated  is  extended  to  every  case,  not  merely  between 
the  partners  themselves,  but  between  one  firm  and  another, 
in  each  of  which  one  and  the  same  person  may  be  a  partner. 
Story  on  Part.  344;  6  Taunton,  605,  jBosangwe^  v.  Wray;  1 
Story,  Eq.  Jur.  679-80. 

However  strict  has  been  the  rule  at  law,  it  does  not  exist 
in  equity.  It  is  authoritatively  settled  the  remedy  in  this 
form  is  adequate  to  subserve  all  the  purposes  of  justice  be- 
tween the  parties.  The  petition,  with  its  amendments,  in 
the  case  before  us,  will  permit  us  to  decide  upon  all  the  ques- 
tions* properly  arising  in  the  case,  as  there  is  no  distipction 
.by  our  law  between  legal  and  equitable  remedies.  When 
the  case  is  once  presented,  we  may  adjudicatis  upon  the  rela-, 
tive  rights  of  all  the  parties,  whether  they  require  our  legal 
or  equitable  interference. 

It  is  alleged  the  defendants  owe  the  debt  claimed  to  be 
due,  and  the  position  of  Gibson  in  both  firms  is  stated.  There 
need  be  no  decree  against  him  personallj',  nor  yet  against 
the  other  defendants  for  any  portion  of  the  debt  he  may  be 
bound  to  discharge.      A   deduction   from   the  aggregate 


MAY  TERM,  1859.  503 

Merritt  &  Kempton  v.  Samuel  Borden  et  al. 

amount,  agreeable  to  the  proportion  charged  upon  hiniy 
may  be  made  if  neceesary,  and  judgment  rendered  for  the 
balance,  and  this  may  be  done  without  prejudice  to  the 
rights  of  the  parties  defendant  among  themselves.  There 
need  be  no  account  taken  between  the  parties,  nor  their 
general  partnership  affairs  examined,  before  the  right  of 
the  plaintiffs  to  recover  is  determined.  If  their  debt  is  just 
it  should  be  liquidated  and  paid,  and,  in  a  subsequent  pro- 
ceeding, the  parties  defendant  can  settle,  inter  se,  their  rela- 
tive liabilities,  as  well  as  adjust  their  private  interests. 
Demurrer  overruled. 


Mbrbitt  &  Kempton  v.  SaUvel  Borden  et  al. 

(No.  7,041.) 

1.  The  publication  of  a  sale  by  a  sheriff  can  not  be  legally  made,  until  the 
sheriff  has  deposited  a  copy  of  the  appraisement  in  the  clerk's  office. 

2.  Such  a  defect,  after  the  confirmation  of  a  sale,  would  not  impair  the 
purchaser's  title,  but  before  a  deed  is  ordered  to  be  made,  the  court  may 
require  all  the  proceedings  connected  with  the  process,  l^^yi  appraise* 
ment,  publication  and  sale,  to  be  in  harmony  with  the  code. 

3.  The  officer  may  refuse  to  return  a  sale,  if  the  conditions  of  sale  are  not 
complied  with;  or  he  may  reject  a  bid  temporarily  accepted,  and  offer  the 
property  again  for  sale. 

Special  Term. — On  motion  to  confirm  a  sale  made  by  the 
sheriff  of  certain  real  real  estate. 

A  fifth  order  of  sale  was  issued  to  the  sheriff*  under 
date  of  March  9,  A.  D.,  1859,  under  which  an  inquisition 
was  had  on  March  17,  fibcing  the  valuation  at  $10,750.  Pub- 
lication, of  sale  to  be  made  on  April  25,  began  in  the  news- 
paper on  March  23;  a  copy  of  the  inquisition  was  returned 
and  filed  in  the  county  clerk's  office  on  March  26,  and  on 
May  7,  the  sheriff"  makes  return  that  the  property  "was 
struck  off  and  sold  to  Henry  Pace,  Jr.  (the  said  Henry  Pace» 
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Jr.,  now  declinea  to  pay  the  parcbase  money  for  said  prop- 
erty purchased  by  bim,  although  the  same  has  been  repeat- 
edly demanded  of  him)  for  the  Bum  of  |7,200,  it  being  more 
than  two-thirds  of  the  appraised  value  of  said  tot  or  parcel 
of  land,  and  being  the  highest  and  best  bidder  for  said 
premtsea,  and  the  purchaser  tbereuf." 

Jbx  ^  Fox,  and  S.  S.  CarpenLr,  for  plaintifla. 

Nicholas  Headington  ^  J.  Q,  Douglass,  for  defendants. 

Stokbr,  J.  The  question  submitted  to  the  court  is  this : 
Whether  the  inquiaition  taken  by  the  sheriflF  was  filed  with 
the  clerk,  within  the  time  required  by  section  433  of  the 
code.  It  appears  the  advertiaement  for  the  land,  was  pub- 
liahed  before  the  inquisition  was  filed,  and  we  have  held  in 
general  term,  that  no  publication  can  be  legally  made,  nntil 
the  sheriff  has  deposited  a  copy  of  the  valuation  in  the 
clerk's  office.  The  language  of  the  section  is:  "The  officer 
receiving  such  return  shall  forthwith  deposit  a  copy  thereof 
with  the  clerk  of  the  court  from  which  the  writ  isaued, 
and  immediately  advertise  and  sell  such  real  estate,  agrees- 
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the  bid  tendered,  though  it  may  have  been  temporarily  ac- 
cepted, and  offer  the  property  again  for  sale.  If,  however, 
he  return  the  facta,  it  ie  the  duty  of  the  court  to  interfere, 
and  protect  all  the  parties  interested,  as  well  the  sherift'  as 
the  judgment  creditor. 

We  are  not  bound  to  confirm  a  sale  under  such  circum- 
Btances,  naless  the  creditor  consents,  for  it  can  not  be  the 
intention  of  the  law,  he  shall  be  postponed  until  an  action 
shall  be  brought  by  the  sheriff  for  the  purchase  money.  He 
has  the  right  to  subject  the  property  levied  on  to  the  pay- 
ment of  his  debt,  within  the  period  prescribed  by  the  cod*; 
he  ehould  not,  by  the  refusal  of  the  purchaser  to  pay,  be 
delayed  in  the  collection  of  his  claim. 

We  ought  not  to  sanction  such  a  course,  but  in  all  cases 
require  the  purchase  money  to  be  in  court,  in  the  custody  of 
our  officers,  before  we  will  order  the  title  to  be  changed. 
We  can  not  until  then  make  a  distribution  among  lien- 
holders,  or  marshal  the  rights  of  the  parties. 

The  sherifl'  has  leave  to  amend  his  return,  but  as  we  are 
satisfied  the  sale  should  be  set  aside,  for  the  reason  first  indi- 
cated,  it  may  not  be  necessary  for  him  to  do  so. 

Bale  set  aside. 


Nicholas  Fattbhsoh  v.  Thb  Steamboat  Gdlnare. 

(No.  10,676.) 

d  on  inniffioiaat  affidavits,  the  right 
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Bpecul  Tsbh. — On  motion  by  the  pluotifl'  for  leave  to 
amend  his  bill  of  particulars  and  affidavit,  and  b;  the  de- 
fendant to  diBmiaa  for  insufficiency ;  and  at  the  same  time 
three  other  cases  with  this  were  submitted  on  motions  to 
distribute  the  proceeds  of  sale  of  the  Steamboat  Grulnare. 

On  March  29,  1859,  a  warrant  was  issued  in  this  case  and 
executed  by  the  seizure  of  the  boat.  The  precipe,  bill  of 
particulars,  and  affidavit,  state  the  cause  of  action  as  upon  a 
promissory  note,  dated  Cincinnati,  January  1,  A.  D.  1859, 
for  f  375,  signed  "  Steamboat  Gulnare  and  owners,  per  Cap- 
tain Samuel  Minear,"  payable  twenty  days  after  date,  to  the 
order  of  Thomas  Jones,  and  by  him  indorsed  to  the  plaintiff. 
The  declaration  is  in  assumpsit,  and  contains  the  common 
counts  for  goods  bargained  and  sold,  work  and  Iabor,mouey 
lent,  paid,  had,  and  received,  and  due  on  account  stated. 

Subsequently,  on  May  19,  the  plaintiff  had  leave  to  amend 
his  precipe,  which  he  did  by  stating  his  demand  to  have  ac- 
crued by  assignment  from  Thomas  Jones,  whose  claim  was 
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ameQcIments  Bbould  not  on  proper  terms  be  pennitted.  This 
leads  me  to  the  conaideration  of  the  queetioo  presented  by 
the  motion  for  dtetribution,  as  to  the  efiect  of  the  act  of 
April  12,  1858,  amendatory  of  the  waterc'raft  law.  For  if 
that  act  gi7ea  a  lien  from  the  date  of  seizure  only,  under  the 
rale  as  just  stated,  the  desired  amendmeDt  must  be  refused; 
but  may  be  granted  if  a  lien,  from  the  time  the  wages  were 
earned  or  the  supplies  furuished,  is  intended. 

But  I  may  add  that,  upon  the  plaiQtifi''8  own  statement, 
the  amendment  can  be  of  no  benefit  Ue  sued  origiually 
on  a  negotiable  promissory  note,  in  the  name  of  the  indorsee. 
But  a  watercraft  can  uot  be  held  upon  negotiable  paper,  so 
that  he  is  forced  by  amendment  to  resort  to  the  original  ac- 
count, viz :  wages  and  supplies.  But  here  he  is  met  with  an 
equally  fatal  objection.  He  has  sued  in  asaumpsit,  in  the 
name  of  the  assignee,  upon  a  chose  in  action,  which,  hy 
common  law,  is  uot  assignable.  I  advise  him  to  disconttnne, 
and  aa  his  seizure  detained  the  boat  so  that  the  other  cred- 
itors have  been  able  to  secure  themselves,  the  expense  of  the 
detention  may  be  charged  against  the  fund.  If  his  claim 
dates  since  the  act  of  April  12, 1858,  he  may,  perhapei,  still 
have  a  lien  on  the  boat  in  the  hands  of  the  purchaser,  and 
if  the  tatter,  as  is  said,  is  one  of  the  former  owners,  he  is  not 
without  a  right  to  lay  hold  of  her  in  a  different  way. 

The  next  seizure  was  on  April  6,  on  a  writ  of  attachment 
in  the  case  of  the  administrators  of  J.  C,  Linn  v.  James  Me- 
Kinney  and  Wm.  Mix,  for  a  much  larger  sum  than  the  pro- 
ceeds of  sale  amount  to.  On  this  writ  seven-sixteenths  of 
the  boat  were  attached  as  the  property  of  McKinney.  I  am 
satisfied  from  the  testimony  that  McKinney  owned  but  seven- 
thirty -seconds. 

On  the  7th  of  April  warrants  of  seizure  were  issued  and 
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|3ig.&2  of  Hazlett's,  accrued  after  April  12, 1858,  the  res- 
idue before. 

For  some  years  after  the  watercraft  law  of  1840  was 
passed,  there  was  much  doubt  as  to  its  proper  construction. 
The  courts  were  at  first  inclined  to  treat  it  as  a  lien  law,  and 
it  was  decided,  among  other  things,  that  a  private  sale  did 
not  cut  off  the  right  to  seize  for  a  prior  debt,  aud  that  a 
mortgage  most  yield  to  a  subsequent  seizure.  At  length, 
and  but  recently,  comparatively,  it  was  settled  that  the  stat- 
ute gave  no  lien,  but  was  only  intended  to  provide  a  "  cumu- 
lative remedy  for  the  recovery  of  a  claim  against  the  owner." 
Thompson  v.  Steamboat  J.  D.  Morton,  2  Ohio  St.  29,  and  act- 
ing upon  that  view,  this  court,  in  Barker,  Hart  ^,  Co.  v.  Steam' 
boat  Flag,  1  Handy,  885,  decided  that  an  attachment  against 
the  owners,  executed  by  a  seizure  of  the  vessel,  would  take 
precedence  of  a  subsequent  seizure  under  the  act  upon  a 
prior  debt. 

Shortly  before  the  decision  in  2  Ohio  St.,  the  admiralty  jur- 
isdiction of  the  federal  courts  had  been  extended,  br  con- 
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act,  or  that  a  prior  mortgage  must  be  postponed  to  a  seizure. 
Those  were  the  conaequeneea  of  ft  Hen.  When  A.  ceased  to 
have  an  interest  in  a  veaeel,  it  could  not  he  fairly  taken  by 
legal  proceas  to  pay  his  debts,  except  upon  the  theory  of  a 
lien. 

The  act  of  1858  merely  repeals  section  1  of  the  act 
of  1840,  and  sobstitutee  a  new  section.  It  provides  that 
"  steamboats  and  other  watercrafts,  navigating  the  waters 
withiu  or  bordering  upon  this  State,  shall  be  liable,  and 
each  liability  shall  be  a  lien  thereon  for  debts  contracted  on 
account  thereof  by  the  master,  owner,  steward,  consignee, 
or  other  agent  for  materials,  supplies  or  labor  in  the  build- 
ing, repairing,  famishing,  insuring  or  equipping  the  same," 
etc.  ****#«  Provided,  that  the  lien  by  this  sec- 
tion created  sbi^ll  only  attach  to  vessels  of  twenty  tons  bur- 
then and  upward,  enrolled  and  Licensed  for  the  coasting  trade 
according  to  the  act  of  Congress."  Vol.  65,  p.  72,  0.  L. 

It  is  not  the  object  of  this  act  to  make  the  boats  qnasi  cor- 
porations,  and  capable  to  contract.  The  liability  spoken  of 
is  not  the  personal  liability  we  refer  to  when  we  say  that  A. 
is  liable  tor  a  debt.  It  is  a  liability  to  seizure  and  sale,  and 
this  liability  is  made  by  the  act  a  lien.  This  is  in  artificial 
language,  but  it  clearly  expresses  the  idea.  The  creditor  is 
to  have,  not  a  lien  in  the  strict -sense  of  the  word,  but  a  lien 
BQcb  as  admiralty  gives,  a  privilege  in  the  thing,  a  right 
upon  or  against  it,  to  be  asserted  and  enforced  by  seizure. 

This  lien  is  made  effective  by  the  seizure,  but  the  law 
fixes  it  upon  the  vessel  antecedently,  and  irrespective  of  any 
seizure,  at  least  as  against  the  owner.  For  it  is  the  "  liabil- 
ity" to  seizure,  not  the  seizure  itself  that  gives  the  lien. 

\nA  all  mnrt'iratriMwi.  tiniv>hiuif>ra.  a.n<1  ahtni^hinir  r>pAi^!f.rtpa  urhi% 
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E.  S.  Bates,  Treasurer  of  Mill  Creek  Township  v.  George 
Feibs,  Treasurer  of  Hamilton  County. 

(No.  10,936.) 

1.  The  proceedings  against  a  defaulting  county  treasurer  and  the  sureties 
on  his  official  bond,  authorized  by  the  25th  section  of  the  act, ''  prescrib- 
ing the  duties  of  county  treasurers,"  are  not  intended  to  take  the  place 
of  the  previously  existing  remedies,  but  to  furnish  a  new  and  additional 
remedy. 

2.  No  private  action  can  be  maintained  against  a  county  treasurer  in  his 
official  capacity,  who  refuses  to  pay  an  order  legally  drawn  upon  funds 
in  the  treasury  by  the  county  auditor. 

3.  In  such  case  the  treasurer's  duty  is  purely  ministerial  and  mandamus  is 
the  proper  remedy. 

4.  But  if  the  treasurer  acts  willfully  and  oppressively,  and  not  merely  under 
an  honest  mistake  as  to  his  duty,  an  action  lies  against  him,  in  his  pri- 
vate capacity,  by  the  party  injured,  for  the  damages  sustained  by  his  re- 
fusal to  pay  the  order. 

Special  Term. — On  demurrer  to  a  petition  for  want  of  a 
sufficient  statement  of  cause  of  action.  The  petition  con- 
tains three  counts.  The  first  alleges  that  on  the  18th  of 
April,  1859,  the  plaintifi*  was  treasurer  of  Mill  Creek  town- 
ship, and  as  such,  entitled  to  the  possession  of  the  road-tax 
fund  of  that  township ;  that  the  defendant  was  treasurer  of 
Hamilton  county  and  had  in  his  possession  the  sum  of  $216. 
81,  belonging  to  that  fund;  that  the  auditor  of  Hamilton 
county  on  that  day  delivered  to  the  plaintiff  his  warrant  or 
order  on  the  treasurer  for  that  sum,  payable  on  demand, 
that  on  the  same  day  the  plaintiff  presented  the  order,  but 
the  defendant  refused  to  pay  it. 

The  second  count  is  similar,  except  that  it  claims  $871  64, 
being  the  residue  unpaid  of  an  order  for  $1609  58  for  the 
Mill  Creek  township  fund. 

The  third  count  claims  $1975  45  belonging  to  the  school 
fund  of  Mill  Creek  township  upon  a  similar  state  of  facts. 

StaUo  ^  Mc  Cooky  for  plaintiff*. 
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cause ;  but  in  no  case*  shall  they  grant  more  than  two  con- 
tinuances." Section  twenty-six  authorizes  the  county  com- 
missioners when  such  suit  has  been  commenced,  to  remove 
the  defaulting  treasurer  and  appoint  a  successor^ 

The  twenty: seventh  section  provides  that  the  sheriflf  who 
shall  collect  any  money  from  a  defaulting  county  treasurer 
or  his  securities,  shall,  within  ten  days,  pay  into  the  county 
treasury  such  proportion  thereof  as  shall  belong  to  the 
county  or  township  therein,  and,  within  thirty  days,  into 
the  State  treasury  the  proportion  belonging  to  the  State. 

It  is  true  that  under  these  sections  relief  may  be  afibrded 
to  Mill  Creek  township,  but  do  not  deprive  her  or  her  treas- 
urer of  the  proper  common  law  remedy.  Their  effect  is  to 
cumulate  remedies,  to  add  a  new  process  by  which  a  defiftul- 
ter  can  be  held  to  account.  Darling  et  alv.  Peck  et  al.f  16 
Ohio,  70. 

The  real  question  is,  what  is  the  common  law  remedy? 
The  plain tifi'  says,  by  action.  The  defendant  claims  by 
mandamus. 

This  action  is  brought  against  George  Fries,  "treasurer 
of  Hamilton  county.'*  Yet  it  is  very  clear  that  an  execution 
on  a  judgment  in  the  case  would  not  reach  the  treasury  of 
the  county.  In  Commonwealth  v.  Johnson  ^  FeUon^  2  Bin- 
ney,  275,  Tilghman,  C.  J.,  says :  "  It  is  said  also  that  if 
they  "  (speaking  of  supervisors,  who,  in  Pennsylvania,  are 
custodians  of  public  moneys)  "  withhold  payment  without 
just  cause  they  are  liable  to  an  action.  Granting  that  they 
are,  it  must  be  brought  against  them  in  their  private  capac- 
ity, and  there  is  no  form  of  action  against  them,  which, 
being  carried  into  judgment,  will  authorize  an  execution  to 
be  levied  on  the  treasury  of  the  Northern  Liberties." 

Nor  is  there  any  privity  of  contract  between  the  parties. 
In  Gidley,  executor  of  Holland^  v.  Lord  Palmerston,  8  Brod. 
&  Bing.  275,  the  defendant,  as  secretary  of  war,  had  received 
money  appropriated  and  applicable  to  the  payment  of  the 
retired  allowance  of  Holland,  a  former  clerk  in  the  war 
office,  and  had  refused  to  pay  it  over,  whereupon  Holland 
88 
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having  deceased,  his  representative  brought  assumpsit  for  the 
amount.    Dallas,  C.  J.,  in  deciding  that  the  action  would  not 
lie,  uses  this  language :  ''  It  is  not  pretended  that  the  defend- 
ant is  to  be  charged  in  respect  of  any  express  understanding 
or  agreement  between  him  and  the  testator,  or  in  respect  of 
any  other  character  than  his  public  and  official  character  of 
secretary  of  war.    It  is  in  that  character,  and  that  only,  that 
his  duty  is  alleged  to  arise;  being  therefore'aduty  as  between 
him  and  the  crown  only,  and  not  resulting  from  any  relation 
to  or  employment  by  the  plaintift',.or  any  undertaking  in  any 
way  to  be  personally  responsible  to  him.   The  money  received 
is  granted  by  the  crown,  subject  only  to  the  disposition  or  con- 
trol of  the  defendant  as  the  agent  or  officer  of  the  crown, 
and  responsible  to  the  crown  for  the  due  execution  of  the 
trust  or  duty  so  committed.     There  is,  therefore,  no  duty 
from  which  the  law  can  imply  a  promise  to  pay  to  the  testa- 
tor during  his  life,  or  to  his  executor  after  his  death,  nor  can 
the  money  be  said  to  have  been  had  and  received  to  the  use 
of  the  testator,  which  money  belonged  to  the  crown,  being 
received  as  the  money  of  the  crown,  and  the  party  receiving 
it  being  responsible  to  the  crown  only  in  his  public  char- 
acter.^' 

The  principle  is  of  very  wide  application.  The  same 
argument  has  lead  to  the  conclusion  that  salaries  of  public 
of&cers,  and  money  in  the  hands  of  sheriffs,  assignees  in 
bankruptcy,  etc.,  can  not  be  attached.  In  the  former  case, 
the  money  belongs  to  the  government  and  not  to  the  officer, 
until  paid  to  him,  and  he  has  no  property  in  it  while  in  the 
hands  of  the  government,  and  in  the  latter  it  is  in  custodia 
legiSy  and  the  defendant  has  no  interest  in  it  until  in  due 
course  of  law  he  receives  it.  Buchanan  v.  Alexander j  4  How- 
ard, 20;  Drake  on  Attachment,  chapter  22. 

In  all  cases,  mandamus  is  the  proper  remedy  where  the 
money  has  been  legally  appropriated,  and  nothing  remains 
for  the  officer  to  do  but  to  make  payment. 

It  is  no  objection  to  the  mandamus,  that  it  is  simply  to 
•enforce  the  payment  of  money.      The  King  v.  St.  Katharine 
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Dock  Co.y  4t  Barn,  and  Ad.  360;   Wormwell  v.  Hailstone^  6 
Bing.  668 ;  Ohio  v.  Treasurer  of  Wood  Co.,  17  Ohio,  184. 

In  the  case  of  the  Queen  v.  May  or  j  etc.^  of  Liverpool^  8  Ad. 
and  Ell.  176 ;  S.  C.  8  Nev.  &  P.  280,  mandamus  was  held 
the  proper  remedy  to  enforce  payment  of  a  minister's  sti- 
pend. 

In  The  King  v.  The  Lords  Commissioners  of  the  Treasury^ 
4  Ad.  and  Ell.  286^  mandamus  was  held  the  proper  and  only 
remedy  to  enforce  payment  of  a  retired  allowance  to  a  pub- 
lic officer,  where  the  money  had  been  legally  appropriated, 
and  was  in  tEe  hands  of  the  defendants,  who  refused  to  pay 
it  over. 

In  People  ex  rel.  Stuart  v.  Edmonds^  Chamberlain  of  the  City 
of  Neio  Yorky  19  Barb.  468,  mandamus  was  held  the  proper 
remedy  to  enforce  payment  of  the  salary  of  a  police  justice, 
where  the  demand  had  been  legally  audited  and  allowed  by 
the  board  of  supervisors. 

In  the  case  of  Thomas^  Comptroller^  v.  OioenSy  Treasurer  of 
Maryland^  4  Md.  189,  the  same  principle  was  established. 
The  court  in  deciding  that  mandamus  is  a  proper  remedy, 
say :  "  "When  there  is  an  appropriation  and  a  proper  warrant 
drawn  by  the  comptroller,  and  presented  to  the  treasurer, 
his  duty  is  purely  ministerial ;  all  he  has  to  do  in  such  a  case 
is  to  count  out  the  money ;  an  act  ministerial  and  nothing 
else.  If  he  refuse  to  perform  it,  the  law  will  compel  him, 
and  the  party  injured  by  the  delay  consequent  upon  his  de- 
linquency, may  sue  his  official  bond,  or  bring  a  special  action 
on  the  case.    lb.  230. 

It  follows  from  these  principles  that  the  treasurer,  as  such, 
can  not  be  sued  in  this  class  of  cases.  We  must  treat  the 
words  "  Treasurer  of  Hamilton  Co.,"  in  the  title  of  the  cause 
therefore  as  only  descriptio  personce,  and  reject  them  as  sur- 
plusage. It  follows,  also,  that  the  action  can  not  be  founded 
on  the  auditor's  warrant,  for  that  is  drawn  on  the  county 
treasury,  and  if  treated  as  an  assignment,  and  so  the  predi- 
cate of  an  action,  is  not  the  assignment  of  any  fund  in  the 
hands  of  George  Fries  individually. 
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■ach  a  special  damage  as  to  entitle  him  to  an  action  against  the  party 
charged  with  the  duty  of  keeping  the  way  in  repair. 

4.  So  also  in  case  of  an  omnibas  line  which  has  lost  custom  by  reason  of 
being  unable  to  pursue  its  customary  route  in  consequence  of  the  foun- 
drous  condition  of  a  street. 

6.  In  these  cases,  the  damages  are  not  the  immediate  consequences  of  the 
wrong,  but  are  remote.  The  street  being  intended  primarily  for  travel, 
not  trade,  the  recovery,  if  any  is  permitted,  must  be  limited  to  the  in- 
Jury  sustained  in  the  use  for  travel,  viz :  the  mere  delay  and  loss  of  time, 
and  can  not  include  a  loss  of  the  profits  of  trade. 

6.  But  this  is  not  the  subject  of  an  action  in  Ohio,  because  it  is  not  special 
damage,  but  the  ordinary  inconvenience  and  loss  sustained  by  the  public 
at  large,  and  only  to  be  redressed  by  a  public  prosecution. 

Sjemble,  that  the  owners  of  shops  fronting  directly  on  a  foundrous  high- 
way may  recover  for  loss  of  custom  occasioned  thereby. 

Gbnbbal  Term. — ^Proceeding  in  error  to  obtain  the  re* 
vereal  of  a  jadgment  rendered  in  fitvor  of  the  defendant  in 
error  by  Judge  (^bolson  at  special  term.  The  action  was 
for  special  damage,  caused  by  a  pablic  nuisance^  The  peti- 
tion states  that  plaintiffs  are  owners  of  a  line  of  omnibaisee 
plying  between  the  comer  of  Main  and  Fourth  streets,  Cin- 
cinnati, and  Corryville,  by  way  of  ^ne  street,  making  trips 
every  half  hour  in  the  day,  and  twice  a  day  extending  their 
route  to  Clifton.  In  this  business,  which  they  aver  is  of 
public  benefit,  and  but  for  the  nuisance  complained  of  would 
be  to  them  private  profit,  they  employ  four  omnibuses  and 
twenty-two  horses.  They  also  aver  that  as  the  owners  of 
said  line  of  omnibuses  in  and  over  the  said  route,  they 
are  duly  licensee!  by  said  city,  and  have  fully  paid  the  taxes 
assessed  for  the  same. 

They  further  set  out  in  the  petition  that  Vine  street  is  a 
public  highway,  with  the  duty  of  keeping  which  in  repair 
the  city  is  by  law  charged,  bu^  that  this  obligation  has  been 
wholly  neglected  for  a  long  time  past,  so  that  on  or  about 
January,  1866,  a  part  of  the  street,  from  Mulberry  street  to 
the  north  corporation  line,  became  broken  up  and  foundrous, 
full  of  deep  holes  and  big  stones,  and  only  to  be  traveled  by 
driving  in  the  gutters.  And  the  petition  further  avers  that 
although  the  omnibuses,  horses,  harness,  and  equipments 
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need  by  the  plaintiffi  were  Bufficient,  and  the  plaintifis  exer- 
cised proper  diligence  themselves  and  through  akillfal  dri- 
vers in  driving  "over  the  said  street  while  the  same  was  io 
the  condition  aforesaid,  ;et  by  reason  of  the  bad  conditioD 
as  aforesaid  of  said  street,  and  of  the  defendant's  neglect  in 
fhat  behalf,  and  witbont  any  fault  on  the  part  of  the  plain- 
tifis  or  their  drivers,  the  said  omnibuses  of  the  plaintifis 
while  traveling  over  said  road  were  greatly  racked  and 
broken,  and  the  horses  of  plaiotifls  while  bo  traveling  over 
said  road  were  badly  strained,  crippled,  injured,  and  many 
of  tbem  killed,  and  the  plaintiSa  have  been  put  to  great  ex- 
pense, loss,  trouble,  and  vexation  in  repairing  their  said 
omnibnses,  and  caring  their  horses  and  replacing  with 
others  the  omnibuses  and  horses  so  injared  and  destroyed 
by  reason  of  the  bad  condition  of  the  said  street  and  the 
neglect  of  defendant  in  that  behalf.  And  the  plaintiffi 
further  allege  that  at  various  times  since  the  siud  time  last 
above  meutioned,  the  plaintiffl  have  been  compelled  in  bad 
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HoADLT,  J.,  delivered  the  opinion  of  the  court : 

In  ordinary  actions  under  the  Code,  no  specific  statement 
of  the  damages  sustained  by  the  plaintifi*  is  necessary.  The 
statement  of  facts  constituting  the  cause  of  action  (Code,  sec. 
85)  is  not  generally  required  to  embrace  the  details  of  dam- 
ages. But  in  actions  for  losses  sustained  by  public  nuisances, 
the  nile  is  difterent.  For  here  the  gist  of  the  action  lies  in 
the  fact  that  the  plaintifi*  has  sustained  special  damage,  dif- 
ferent in  kind  from  that  common  to  the  public.  Lansing 
V.  Smithes  Cowen,  153;  Squire  v.  Gouldy  14  "Wend.  159. 
Unless  such  damage  is  shown,  there  is  no  ^^  cause  of  action," 
and  its  existence  is  one  of  the  "  facts  constituting  the  cause 
of  action.'^  And  without  a  sufficient  statement  of  such  dam- 
age, a  demurrer  is  well  taken  to  a  petition  in  such  action. 

About  the  general  rule  in  such  cases,  there  is  no  difficulty. 
The  plaintiiF  to  recover  must  show  a  loss  difierent  in  kind 
from  the  rest  of  the  community.  Merely  enhanced  suffering 
of  the  same  kind  will  not  answer ;  and  the  loss  of  the  pub- 
lic here  consists  in  the  inconvenience  in,  or  obstruction  to 
the  use  of  the  highway  by  travelers,  difiering  in  degree,  not 
in  kind,  according  to  the  frequency  of  use  which  proximity 
of  residence,  or  estate,  or  peculiarity  of  occupation  may 
impose.  And  for  this  no  individual  can  sue,  but  must  resort 
to  such  public  remedies  as  are  given  by  law.  As  already 
stated,  the  right  to  maintain  a  private  action  depends  on  the 
existence  of  special  damage. 

In  looking  to  see  if  such  damage  is  stated,  we  find  two 
particulars  charged.  The  first  consists  in  losses  sustained 
while  in  the  continuing  use  of  the  street  when  foundrous;  the 
other  in  the  necessity  of  abandoning  part  of  the  route,  and 
seeking  the  terminus  of  the  trips  by  other  streets.  Let  us 
consider  these  separately. 

Without  doubt  the  breaking  of  carriages  and  killing  of 
horses  may  be  special  damage.  But  as  they  are  not  neces- 
sarily such,  omulbusea  will  wear  out  and  break  down  with 
ordinary  wear  and  tear  in  time,  and  horses  in  like  manner 
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To  the  aame  eftect  also  is  Mount  Vernon  v.  Dtuouchett  d  <d.,  2 
Carter,  Ind.  586;  Erie  City  v.  SchwingU,  22  Penn.  S84,  may 
perhaps  be  cited  as  against  this  view,  but  it  is  not.  There  a 
bridge  had  been  carried  away,  which  the  city  waa  boand  to 
BOBtain,  and  a  ford  was  attempted  in  its  place.  The  city 
undertook  to  repair  the  road  leading  to  the  ford,  and  by  the 
bad  condition  of  this  road,  the  plaintiff  was  injured.  He 
kneff  that  the  bridge  waa  gone,  and  there  were  other  streets 
with  bridges,  which  he  coald  have  traveled,  but  it  was  not 
shown  that  he  knew  the  road  to  the  creek  was  out  of  order, 
and  he  was  injured,  not  by  the  want  of  the  bridge,  but  the 
non-repair  of  the  road,  and  this  very  road  the  city  had  tried 
or  assumed  to  pat  in  order  for  travel. 

It  must  be  remembered  that  though  the  plaintiffs  state 
that  they  were  licensed  to  use  this  route,  they  do  not  sue  for 
the  breach  of  any  contract,  express  or  implied,  but  only  for 
the  breach  of  the  general  public  duty  to  keep  the  streets  of 
the  city  in  fit  condition  for  use.  And  if  they  have,  by 
reason  of  their  license,  a  right  to  use  Vine  street  while  it  ia 
out  of  repair,  they  must  assert  it  in  the  proper  action;  an  . 
action  upon  the  contract,  if  there  he  one.  The  fact  that 
they  continued  voluntarily  to  use  the  street  after  it  ceased  to 
be  fit  for  nse,  might  not  perhaps  there  avail  aa  a  defense. 
But  whore  they  rely  on  the  public  duty,  and  not  on  a  pri- 
vate right,  it  is  a  sufficient  answer  to  say,  yon  oould  have 
need  other  routes  to  your  terminus;  you  persisted  in  this, 
knowing  its  condition,  and  voluntarily  incurred  this  loss. 

For  one  of  the  elements  of  that  special  damage  which 
justifies  a  recovery  in  this  class  of  cases  ia  that  the  ptaintifi' 
did  not  contribute  to  its  existence.  The  public  nuisance 
must  he  the  proximate  cause  of  the  injury.    Here  it  is  the  re- 
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botses  and  carriageB  of  the  plainti^  is  concerned,  it  might 
have  been  avoided,  and  can  not  he  recovered. 

We  come  next  to  consider  the  claim  of  damages  fonnded 
on  the  abandonment  of  the  streets  and  the  resort  to  other 
routes.  In  examining  this  part  of  the  case,  it  must  be  borne 
in  mind  that  the  plaintifi^  do  not  sue  npon  Any  contract 
growing  oat  of  their  license.  They  rely^n  the  breach  of  a 
pablic  duty,  and  the  case,  la  this  respect,  preaents  the  single 
question :  Can  it  be  alleged  as  special  damage  by  those  who 
have  been  using  a  pnblic  highway  with  coaches  for  the 
transportation  of  passengers,  that  a  nuisance  exists  by  which 
they  are  forced  to  abandon  and  seek  the  termini  of  their 
route  by  other  steets,  and  that  thereby  they  have  auft'ered  in 
their  trade? 

The  consideration  of  this  question  colls  for  an  examination 
of  authorities.  The  earliest  case  is  to  be  found  in  the  Year 
Book  27,  Henry  YIII,,  page  27,  where  the  judges  disagreed. 
The  plaintiff  declared  he  used  to  have  a  way  from  his  house 
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thought  the  Btoppiog  of  itself  a  special  prejudice  to  the 
plaintiff. 

In  Williams'  case,  5  Coke,  72,  it  was  held  that  no  action 
would  lie  in  favor  of  a  parishioner  against  a  vicar  for  refusing 
to  celebrate  divine  service  and  administer  the  sacrament, 
because  the  chapel  was  not  private  to  the  plaintiff  and  his 
family,  but  common  to  all  the  tenants  of  the  manor. 

And  the  same  principle  was  applied  by  the  supreme  court 
of  New  York  to  a  very  different  class  of  cases  in  Butter  v. 
Kent  et  al.y  19  Johns.  223,  where  a  vender  of  lottery  tickets 
sued  the  managers  of  the  lottery  for  so  improperly  conduct- 
ing the  drawing  as  to  destroy  public  confidence  in  its  fair- 
ness, whereby  his  business  was  injured  and  his  profits  less- 
ened. The  injury,  says  Spencer,  G.  J.,  is  common  to  all 
who  have  tickets  in  that  particular  lottery,  and  not  special 
to  the  plaintiff,  and  in  such  a  case  *'it  appertains  to  the  pub- 
lic only  to  avenge  the  injury." 

In  Sari  v.  Bassettj  Sir  Thos.  Jones,  156,  the  plaintiff 
"farmed  the  tithes  of  a  certain  parish  for  a  year,  and  was 
possessed  of  a  certain  barn  in  which  he  intended  to  lay 
them ;  the  direct  way  was  obstructed  by  the  defendant  with 
a  ditch  and  gate,  by  reason  of  which  obstruction  the  plain- 
tiff* was  forced  to  carry  the  tithes  in  a  roundabout  and  more 
difficult  way.  This  was  held  sufficient,  that  the  additional 
labor  of  the  plaintiff's  servants  and  cattle  was  a  particular 
damage. 

This  case  which,  at  first  view,  seems  directly  in  point,  as 
to  the  right  to  recover  for  whatever  delays  have  been  oc- 
casioned to  the  plaintiff's,  is  much  shaken  by  the  criticism 
of  Lord  Holt,  0.  J.,  in  Iveson  v.  Moarey  12  Modern,  268. 
He  says :  '^  The  case  of  Hart  v.  Bassett  is  a  weak  case,  but 
still  the  declaration  there  was  better  than  this ;  for  it  appears 
that  the  plaintiff  was  a  farmer  of  tithes  and  was  liable  tb  an 
action  if  he  suffered  the  tithes  to  lie  on  the  land  beyond  a 
convenient  time,  and  that  he  was  also  put  to  great  expense," 
and  in  the  report  of  the  same  case  in  Lord  Kaym.  494,  he  is 
said  to  have  added,  ^^  but  if  there  was  no  more  than  the 
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bare  going  roundabout,  it  is  a  hard  case.''  And  in  the 
same  case,  Rokeby,  J.,  uses  this  disparaging  language,  ^  and, 
suppose  the  case  of  Hart  v.  Bassdt  to  be  law,  it  is' not  like 
this/' 

There  are  American  cases  which  rest  upon  the  principle 
that  Lord  Holt  puts  Hart  ▼.  Bassdi  on.  Thus,  it  has  been 
held  in  New  Hampshire  and  Indiana  that  the  duty  imposed 
upon  public  bodies  to  keep  highways  in  repair  will  furnish 
sufficient  ground  for  an  action  where  they  have  been  put  to 
expense  in  discharging  it,  as  where  they  have  had  to  bridge 
a  canal  or  railroad.  TVoy  v.  Cheshire  B,  B.  Cb.,  8  Foster,  83; 
Commissioners  of  Jbranklin  Co.  v.  Whitewater  Valley  Canal  Co. 
et  al.,  2  Garter,  Ind.  162.  So  it  is  said  that  a  government 
contractor,  who  has  to  furnish  military  stores  at  a  given 
time,  if  impeded  by  a  public  nuisance,  and  put  to  extra 
trouble  and  expense  to  complete  his  contract,  may  recover 
from  the  wrongdoer.  This  is  an  illustration  of  the  true 
rule  of  Hart  v.  Bassett,  given  by  the  Supreme  Court  of  New 
York  in  Lansing  v.  Smithy  8  Cowen,  146,  and  the  reason  of 
the  rule  in  all  these  cases  is  that  the  injury  could  not  be 
avoided,  but  had  to  be  met. 

In  MayneU  v.  8altm>arsh,  1  Eeble^  847,  an  allegation  that 
the  plaintiff's  corn  was  corrupted  and  spoiled  in  consequence 
of  posts  set  in  a  highway  which  prevented  his  removing  it, 
was  held  a  sufficient  statement  of  special  damage. 

Pain  V.  Patrick  et  al.^  8  Modern,  289 ;  Carthew,  191 ;  1  Salk. 
12;  was  a  case  of  neglect  in  keeping  up  a  public  ferry. 
There  was  a  judgment  for  the  defendant,  because  no  special 
damage  was  shown.  In  the  report  in  Modern,  294,  the 
court  say :  ^'  By  the  plaintiff's  own  showing,  it  is  a  common 
passage,  which  is  no  more  than  a  common  highway ;  now  for 
disturbing  him  in  such  a  passage,  no  action  on  the  case  will 
lie,  unless  he  had  alleged  some  particular  damage  done  to 
himself."  *  ♦  *  « If  toll  had  been  extorted  from  him, 
then  an  action  on  the  case  had  been  the  proper  remedy." 
The  pleadings,  as  shown  by  the  report  in  Salkeld,  state 
that  plaintiff  requested  passage,  which  was  refused.    ^'  There- 
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fore/'  Bays  the  coort,  ''the  plaintiff  could  not  maintain  an 
action  for  not  passing,  for  so  any  subject  might  bring  an 
action,  which  would  be  endless." 

Iveson  V.  Moore  was  a  case  much  considered  and  reported. 
It  may  be  found  in  12  Modern,  262 ;  1  Lord  Baym.  486 ; 
Carthew,  451;  1  Salkeld,  15;  Comyns,  68;  Comberbach, 
480 ;  Holt,  10. 

The  plaintiff'  had  a  colliery  near  a  highway,  which  the 
defendant  obstructed,  per  quod  the  plaintiff  lost  the  profit 
and  the  benefit  of  his  colliery,  and  the  coals  lying  on  the 
ground  were  much  damnified.  There  was  a  verdict  of  the 
plaintiff,  and  the  case  came  before  the  King's  Bench  on  a 
motion  i  n  arrest  of  j  udgment.  Th^ judges  divided  in  opinion, 
Gould  and  Tarton,  J.  J.,  holding  the  declaration  good  enough 
especially  after  verdict.  Gould,  J.,  inter  cdiaSj  says :  *'  Indeed, 
if  the  plaintiff'  had  only  said  ^per  quod  his  carriage  could  not 
pass  that  way,'  that  had  been  bad ;  because  that  is  a  common 
damage  with  the  rest  of  the  king's  subjects,  and  at  that  rate, 
every  one  that  had  occasion  to  pass  that  way  would  have 
his  action,  which  would  beget  such  a  multiplicity  of  actions 
as  the  law  will  not  endure;  but  here  he  says,  *per  quod  he 
lost  the  sale  of  his  colliery,'  and  that  is  special."  And  he 
argued  that  it  was  not  necessary  to  instance  who  the  buyers 
were.  On  the  other  hand.  Lord,  0.  J.,  and  Bokeby,  J., 
held  the  declaration  insufficient,  for  want  of  a  proper 
statement  of  special  damage.  Lord  Holt  says : ''  The  special 
damage  must  be  more  than  hindrance  of  passages;  as  falling 
in,  breaking  hand  or  leg,  etc.,  and  I  always  understood  it  so. 
It  is  objected  that  he  lost  his  customers,  and  that  is  particu- 
lar. I  answer,  such  a  precedent  overthrows  all  the  books, 
which  agree  that  damage  must  be  specially  alleged,  for 
the  damages  must  support  the  action,  and  therefore  they 
must  show  some  particular  customer  whom  this  stopping 
hindered  to  come."  And  Bokeby  objected  ^'  because  of  the 
multiplicity  of  actions  that  would  ensue  if  every  one  might 
have  an  action  that  is  stopped  of  this  way,"  and  also  said, 
inter  aliaSj  *'it  may  be   the   customers  would  not  have 
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come  if  the  way  had  not  been  stopped;  or  if  they  had 
come,  it  may  be  he  had  not  agreed  of  the  price  with  them." 
This  case  was  argued  on  error  in  the  Exchequer  Chamber 
before  the  Justices  of  Common  Pleas  and  Barons  of  the  Ex- 
chequer, who  all  were  of  opinion  for  the  plaintift^  but  their 
decision  is  not  reported. 

It  appears,  however,  from  a  note  of  Mr.  Durnford  to  the 
case  of  Chinchester  v.  Lethhridge^  Willes,  74,  that  the  princi- 
pal reason  why  the  views  of  Lord  Holt  were  not  approved 
in  the  Exchequer  Chamber  was,  because  the  only  way  to 
come  at  the  plaintiff's  colliery  from  one  part  of  the  country 
was  through  the  obstructed  way,  hence  it  must  be  intended, 
without  any  allegation  of  loss  of  customers,  that  the  plaintiff 
suffered  particularly  in  respect  of  his  trade. 

Baker  v.  Moon  is  a  case  cited  in  the  opinion  of  Gould,  J., 
in  the  report  of  Iveson  v.  Moore^  by  Lord  Raymond.  There 
the  plaintifi'^s  tenants  were  said  to  have  left  bis  houses,  in 
consequence  of  an  obstruction  in  the  highway,  and  thereby 
he  claimed  that  he  lost  the  profits  of  the  houses.  It  was 
objected  for  the  defendant  that  the  damage  was  not  special 
enough,  but  the  court  was  of  a  different  opinion. 

Chinchester  v.  LethbridgCj  "Willes,  73,  was  an  action  on  the 
case  for  obstructing  the  public  way.  The  court  sustained  a 
verdict  for  the  plaintifi'upon  two  grounds.  Firsts  the  plaintiff 
several  times  attempted  to  travel  the  road  with  his  coach, 
but  could  not  by  reason  of  the  obstruction.  Secondly^  the 
defendant  in  person  withstood  the  plaintiff  and  opposed 
him,  and  prevented  his  removing  the  obstruction. 

Hubert  v.  Groves  1  Esp.  148.  The  plaintiff  was  a  coal 
and  timber  merchant,  and  entitled  to  the  use  of  Dean  street, 
a  public  highway,  which  was  totally  obstructed  by  the  de- 
fendant by  which  the  plaintiff*  was  prevented  from  enjoying 
his  premises  and  carrying  on  his  trade  in  so  advantageous 
a  manner  as  he  had  a  right  to  do,  and  by  which  he  was  ob* 
liged  to  carry  coals,  timber,  etc.,  by  a  circuitous  and  incon- 
venient way.  Lord  Kenyon  non-suited  the  plaintiff*  and  on 
motion  for  a  new  trial,  the  whole  court  approved  his  ruling. 
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• 

A  similar  case  is  that  of  Wiggins  v.  JBoddingtoUy  8  Carr. 
and  Payne,  544,  where  a  recovery  was  permitted  to  the  ex- 
tent of  the  delays  occasioned  by  the  slow  and  careless  man- 
agement of  a  swing  bridge  across  a  navigable  stream.  Bose 
et  (d.  V.  MUeSj  4  Maule  &  Sel.  101,  the  plaintifi',  with  loaded 
barges,  was  navigating  a  public  navigable  creek,  and  defend- 
ants so  moored  a  barge  across  as  to  obstruct  the  passage, 
whereby  he  was  compelled,  at  great  expense,  to  make  a 
portage  of  his  goods  around  the  obstacle.  Held  that  the 
plaintiff'  was  entitled  to  recover.  Lord  EUenborough,  inter 
alias f  says:  ^^ In  Hubert  v.  Groves^  the  damage  might  be  said 
to  be  common  to  all.  *  *  *  If  a  man's  time  or  his 
money  are  of  any  value,  it  seems  to  me  that  this  plaintiff 
has  shown  a  particular  damage."  Bay  ley,  J.,  said:  "The 
defendants,  in  effect,  have  locked  up  the  plaintiffs  craft 
while  navigating  the  creek,  and  placed  him  in  a  situation 
that  he  must  unavoidably  incur  expense  in  order  to  convey 
his  goods  another  way/' 

Greasly  v.  Codling  et  aL,  2  Bing.  263,  is  often  cited  as  if  it 
were  an  action  for  damages  occasioned  by  a  public  nuisance, 
but  though  the  injury  complained  of  was  the  obstruction  of 
a  highway,  it  seems  to  have  been  rather  a  stopping  of  the 
plaintiff  personally  than  of  the  public  generally.  The  plain- 
tifi was  a  retail  coal  higgler,  who  was  traveling  the  high- 
way with  four  loaded  asses.  The  defendant  shut  a  gate 
across  the  highway  and  prevented  his  passage,  forcing  him 
to  take  a  circuitous  route,  and  lose  four  hours  time.  Best, 
C.  J.,  in  granting  a  new  trial — there  having  been  a  verdict 
for  the  defendant — says : "  The  question,  therefore,  is  whether 
a  man,  traveling  along  the  high  road,  can  maint|iin  an  ac- 
tion (not  if  he  is  stopped  by  the  road  being  casually  out  of 
repair,  but)  if  he  is  stopped  by  the  hand  of  the  defendant/' 
etc.  *  *  *  ^'  It  has  been  contended  that  he  can  not,  un- 
less he  proves  a  special  damage;  but  even  in  a  case  of  public 
nuisance,  if  any  one  has  been  distinguished  in  injury,  he  may 
sue  the  oftender." 

In  Henly  v.  The  Mayor  and  Burgesses  of  Lyme,  5  Bing. 
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91 ;  1  Bing.  N.  C,  222 ;  the  washing  away  of  earth  and  de- 
Btniction  of  cottages  was  held  a  sufficient  specification  of 
damage  to  warrant  an  action  against  the  defendants,  for 
failing  to  comply  with  their  public  duty  of  keeping  their 
sea  walls  in  repair. 

In  Wilkes  v.  The  Hungerjord  Market  Company ^  2  Bing.  N. 
0.  281,  the  plaintiff,  a  bookseller,  had  a  shop  by  the  side  of 
a  public  thoroughfare.  The  defendants  were  authorized  to 
obstruct  the  way,  but  kept  it  closed  an  unreasonable  time, 
whereby  the  plaiutitt'  suffered  an  actual  loss  in  the  profits  of 
his  business,  by  the  public  access  to  his  shop  being  prevented. 
The  question  was  whether  this  constituted  special  damage 
as  to  warrant  a  recovery.  Tindal,  0.  J.,  says  :  '*  The  next 
question  is  whether  this  is  such  a  peculiar  and  private  dam- 
age to  the  plaintiff  beyond  that  suffered  by  the  rest  of  his 
majesty's  subjects,  as  to  enable  him  to  sustain  an  action 
against  the  defendants.  And  I  think  in  conformity  with 
the  greater  number  of  the  decisions  that  it  was.  The  injury 
to  the  subjects  in  general  is,  that  they  can  not  walk  in  the 
same  track  as  before,  and  for  that  cause  alone,  an  action  on 
the  case  would  not  lie;  but  the  injury  to  the  plaintiff*  is  the 
loss  of  a  trade  which  but  for  this  obstruction  to  the  general 
right  of  way  he  would  have  enjoyed ;  and  the  law  has  said 
from  the  Year  Books  downward,  that  if  a  party  has  sus- 
tained any  peculiar  injury,  beyond  that  which  affects  the 
public  at  large,  an  action  will  lie  for  redress.  Is  the  injury 
in  the  present  case  of  that  character  or  not  ?  The  plaintifti 
in  addition  to  a  right  of  way  which  he  enjoyed  in  common 
with  others,  had  a  shop  on  the  road  side,  the  business  of 
which  was  supported  by  those  who  passed.  All  who  passed 
had  the  right  of  way,  but  all  had  not  shops;  that  is  the 
observation  made  in  Baker  v.  Moon"  *  *  *  « Hubert 
V.  Groves  has  been  relied  on,  on  the  part  of  the  defendants'; 
but  the  gravamen  there  was  one  which  applied  equally  to  all  his 
majesty* s  subjects^  namely y  that  they  were  obliged  to  go  in  a  mare 
circuitous  tracky  and  not  one  which  affected  the  plaintiff  above 
others;  unless  that  be  a  sufficient  distinction  between  Hubert 
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V.  Qrooes,  and  the  present  oaae,  I  must  yield  to  the  greater 
authority  of  the  other  decieiouB."  Mr.  Justice  Park  con- 
earred.  He  critieiaed  Hubert  v.  Groves  briefly,  as  a  decision 
not  entitled  to  the  same  weight  as  most  of  Lord  Kenyon's, 
and  bo  added  what  the  report  in  EBpinaeee  certainly  does 
not  warrant,  that  the  motion  for  new  trial  did  not  appear  to 
have  been  much  discussed.  The  report  tells  ub  what  cases 
were  cited,  but  nothing  more.  It  is  a  little  remarkable  that 
neither  Mr.  Justice  Park  nor  Mr,  Justice  Bosanquet,  although 
the  latter  in  his  concurring  opinion  quoted  the  per  quod  of 
the  declaration  in  Hubert  v.  Groves,  noticed  the  fact  that  no 
loss  of  profits  was  alleged  in  the  case,  but  only  an  inconve- 
nience and  disadvantage  to  the  plaintifi'  in  carrying  on  his 
■  trade,  viz  :  the  forcing  him  to  carry  hia  coals  and  timber  by 
a  circuitous  and  inconvenient  way.  Hence,  as  the  chief 
justice  said,  "the  gravamen  was  one  which  applied  equally 
to  all  his  majesty's  subjects,  namely,  that  they  were  obliged 
to  go  in  a  more  circuitouB  track."  This  is  the  more  surpris- 
ing because  Justice  Bosanquet,  in  speaking  of  Baker  v. 
Moore,  on  the  authority  of  which  mainly  he  bases  his  judg- 
ment, aays :  "  For  the  mere  act  of  obstruction  in  passing  and 
re-paBsing,  the  plaintiff  could  not  probably  have  sued,  nor 
could  hia  tenants  themselves,  as  mere  occupiers;  bat  the 
foundation  of  the  action  was,  though  it  rested  on  an  ohatruo- 
tion  to  passing  and  repaaeing,  the  injury  occasioned  to  the 
plaintiff  by  the  deterioration  of  his  property." 

A  little  close  examination  would  have  shown  how  differ- 
ent was  the  allegation  in  Hubert  v.  Groves,  for  there  there 
was  little  else  than  the  "mere  act  of  dietinction  in  passing 
and  repassing,"  and  the  neceBsary  inconveniences  of  going 
round.  The  two  cases  can  well  stand  together,  and  to  sus- 
tain WUkes  V,  Hnngerford  Market  Co.,  it  waa  not  necessary 
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from  getting  access  to  his  house  by  large  beams  placed  in 

the  river  by  the  defendant.     Dobson  et  al.  v.  Blackmorty  9  Ad. 

,  ^ «        <t      &  E.,  N.  Si,  991,  was  a  somewhat  similap  case.     The  ques- 

'^''  tions  were  presented  on  the  pleadings.     The  plaintiflfe,  in 

some  of  their  counts,  alleged  possession  of  property  on  tlie 
Thames,  the  free  passage  by  boats  to  and  from  which  was 
obstructed  by  barges  and  planks  placed  in  the  river  by  de- 
fendant, by  reason  of  which  plaintiffs  were  put  to  the  great 
trouble  and  expense  in  and  about  the  conveyance  of  their 
servants,  goods,  and  merchandise,  and  in  and  about  endeav- 
oring to  remove  said  obstructions,  and  in  conveying  of  their 
property  and  servants  by  an  inconvenient  and  circuitous 
route.  Here  it  will  be  noticed,  as  in  Rose  v.  Miles,  4  M.&  S. 
101,  expense  is  alleged  to  have  been  occasioned. 

There  is  but  a  single  other  English  decision  of  sufficient 
pertinence  to  call  for  notice.  This  is  the  case  of  Spencer  ^ 
Ward  V.  The  London  and  Birmingham  Railway  Co.,  8  Simons, 
193,  an  application  to  enjoin  the  defendants  from  cutting 
away  Granby  street,  which  appears  to  have  been  the  only 
avenue  whereby  the  inhabitants  of  Granby  Mews,  a  sort  of 
island  in  the  Thames  could  gain  access  to  other  parts  of 
London,  except  '^  a  dangerous  and  circuitous  unpaved  road, 
called  Harrington  street."  The  defendants  were  allowed, 
by  their  charter,  to  dig  away  Granby  street,  provided  they 
passed  their  track  under  it,  and  built  a  substantial  brick 
bridge  in  place  of  the  highway.  Spencer  occupied  a  livery 
stable  as  the  tenant  of  "Ward  in  Granby  Mews,  and  his  busi- 
ness had  been  nearly  ruined.  Besides  this,  when  the  dig- 
ging was  commenced,  one  of  his  drivers,  having  no  notice 
of  the  excavation,  had  driven  in  at  night,  and  the  carriage 
been  overturned  and  considerably  injured. 

Vice  Chancellor  Sir  Launcelot  Shadwell  says:  "With 
.respect  to  the  nature  of  the  grievance,  all  the  inhabitants  of 
Granby  Mews,  as  it  appears  to  me,  suffer  a  species  of  injury 
quite  distinct  from  that  done  to  his  majesty's  subjects  in  gen- 
eral. If  the  excavation  were  much  widened,  it  might  pre- 
vent all  ingress  to  and  egress  from  Granby  Mews  by  horses 
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and  carriages ;  and  individaalB  residiog  in  the  Mews  might 
be  wholly  blocked  up  by  narrowiag  tbe  istbmas  to  an  extent 
which  would  prevent  their  entrance  into  the  wider  world 
beyond  them.  Thia  ia  an  injury  different  from  that  done  by 
these  works  to  individuals  in  general."  He  also  adds  that 
"  it  is  plain  Spencer  might  have  recovered  for  the  injury  he 
suffered,  if  he  had  brought  an  action,"  and  granted  the 
injnnction  desired. 

The  subject  has  been  examined  in  many  American  cases. 
One  of  the  earliest  of  these  is  Mughes  v.  Meiser,  1  Binney, 
463.  This  was  an  action  to  recover  damages  for  obstructiijg 
tbe  Schuylkill  with  a  dam,  ao  that  the  plaintiff  could  not 
pass  with  hia  raft  and  reach  a  market  with  his  timber.  The 
jury  had  found  for  the  plaintiff'  and  the  case  reached  tbe 
supreme  court  of  Pennsylvania  by  writ  of  error.  In  giving 
the  opinion  of  the  court,  Tilghman,  C.  J.,  regarding  the  cases 
of  Hart  V.  Bassett  and  Hubert  v.  Groves  as  conflicting  decie- 
ions,  does  not,  however,  find  it  necessary  to  ezpreaa  hia  views 
as  to  their  relative  weight,  becanae,  he  aaya,  the  case  before 
the  court  is  "  atronger  than  either.  The  plaintiff  has  averred 
that  he  had  procured  a  large  quaatity  of  boards  and  timber 
and  made  them  into  rafts  to  bring  down  the  river ;  that  he 
seized  tbe  opportunity  of  a  flood,  and  did  come  down  ae  {ai 
as  the  obstruction,  and  was  there  stopped  by  the  obatructlon. 
It  ia  certain  that  he  muat  have  suffered  special  damage,  and 
the  jury  have  found  so;  and  if  he  has,  it  is  immaterial 
whether  it  was  immediate  or  consequential." 

In  City  of  FUtsburg  v.  Scoll,  1  Penn.  State,  309,  the  same 
court  were  again  called  to  examine  the  subject.  This  was 
an  action  on  the  case  for  the  obstruction  of  Duquesne 
Way.  The  controversy  seems  to  have  been  of  much  impor- 
tance, as  bearing  on  the  question  of  rigbt,  but  tbe  special 
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right  line.  It  is  difficult  to  avoid  the  conclusion  that  the 
court  were  too  anxious  to  reach  the  main  point  in  the  con- 
troversy, for  if  this  is  special  damage,  no  case  can  be  imag- 
ined where  there  is  any  actual  inconvenience  suffered, 
which  is  not.  And  what  then  becomes  of  the  law's  aver- 
sion to  a  multiplicity  of  suits,  on  which  the  whole  doctrine 
is  founded  ? 

Stetson  V.  FaxoUj  19  Pick.  147,  was  a  case  where,  by  the 
obstruction  in  a  highway,  a  warehouse  of  the  plaintiff  was 
rendered  less  eligible,  and  he  was  obliged  to  reduce  the  rent. 

Held,  sufficient  special  damage  to  warrant  an  action. 

It  is  to  be  noticed  that  the  court  seem  to  have  regarded 
Hubert  v.  Groves  as  "greatly  shaken,  if  not  overruled"  by 
Wilkes  V.  Hungerford  Market  Co, 

Proprietors  of  Quincy  Canal  v.  Newcomb^  7  Met.  288.  This 
was  an  action  for  tolls.  The  defense  was  that  the  canal  was 
not  of  the  proper  depth,  so  that  defendant  could  not  use  it 
with  a  boat  of  nine  feet  draught,  as  required  by  the  charter. 
Shaw,  C.  J.,  in  pronouncing  judgment,  says:  "If  the  defend- 
ant suffered  damage  from  the  Ming  up  of  the  canal,  and 
want  of  cleansing,  by  means  of  which  he  was  unable  to 
enter  with  a  vessel  of  nine  feet  draught,  it  would  have 
been  a  damage  suffered  in  common  with  all  other  members 
of  tlic  community,  and  therefore  redress  must  be  sought  by 
a  |»ublic  prosecution.  Where  one  suffers  in  common  with 
all  the  public,  although  from  his  proximity  to  the  obstructed 
way,  or  otherwise  from  his  more  frequent  occasion  to  use  it, 
lie  may  suffer  in  a  greater  degree  than  others,  still  he  can  not 
have  an  action,  because  it  would  cause  such  a  multiplicity 
of  suits  as  to  be  itself  an  intolerable  evil." 

Holman  v.  Inhabitants  of  Townsend^  13  Met.  297.  In  this 
case  it  was  averred  that  the  town  being  bound  by  statute  to 
keep  all  highways  in  repair,  allowed  a  certain  road,  whereby 
the  plaintiff'  had  access  to  a  certain  saw-mill,  to  remain  so 
obstructed  with  snow  and  ice,  so  that  he  was  hindered  and 
impeded  in  traveling  with  his  horses,  cattle  and  teams,  and 
on  foot,  and  prevented  from  hauling  and  sledding  his  timber 
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to  saicl  milt,  that  it  might  be  eawed  into  lumber.  . 
rer  was  sastained,  and  an  appeal.  Shaw,  C.  J.,  aayi 
damage  which  a  party  SDstains,  in  coneeqaence  of  i 
able  to  ase  a  highway,  ie  one  which  be  sustains  id 
with  all  the  rest  of  the  community,  from  the  failu 
lown  to  perform  a  pablic  duty,  and  can  be  properly 
only  by  a  pablic  prosecution.  Were  it  otberwii 
individnal  in  the  town  who  owns  a  team  or  carri 
would  occasionally  find  it  convenient  to  use  the  roa 
have  a  separate  action." 

Smiik  V.  The  City  of  Boston,  7  Cuah.  264.  Part 
fcet  street  in  Boston  had  been  occupied  by  the  Bo 
Maine  Extension  railroad,  and  discontinued  as  a  I 
whereby,  aeplaintiffolaimed,  the  value  of  several  pare 
land  on  other  streets  in  the  immediate  vicinity,  and 
ble  by  other  streets,  was  diminished  and  rentlost.  CI 
tice  Shaw,  after  remarking  upon  the  difficnlty  of  layii 
a  general  rnle,  adds :  "  One  limit,  however,  must  be  o 
which  is,  that  the  damage  for  which  a  recompense  is 
must  be  the  direct  and  immediate  consequence  of 
complained  of,  and  that  remote  and  contingent  dam^ 
not  recoverable.  The  inconvenience  of  the  petitioner 
rienced  by  hjra  in  common  with  all  the  rest  of  the  mei 
the  community.  He  may  feel  it  more  in  consequent 
proximity  of  his  lots  and  buildings,  still  it  ia  a  dar 
like  kind,  and  not  in  its  nature  peculiar  or  specific." 
"The  petitioner  has  free  access  to  all  his  lots  by 
streets.  The  burden  of  his  complaint,  therefore,  is, 
going  to  some  of  his  houses  in  some  directions,  he 
obliged  to  go  somewhat  further  than  he  otherwise 
8o  must  the  inhabitants  of  the  south  end  of  the  city 
citizens  of  other  towns,  with  their  teams  or  carriage 
would  have  had  a  ri^ht  to  use  tha  disttontiniinil  ivn,v. 
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point  near  the  wharf,  so  as  to  cause  a  deposit  of  sand  and 
fill  ap  the  navigable  water,  it  was  held  that  the  city  was 
liable.  Baron  et  al.  v.  Mayor^  etc,  of  Baltimore,  2  Am. 
Jur.  208,  cited  in  Stetson  v.  Faxon^  19  Pick.  147. 

A  somewhat  similar  case  was  presented  to  the  supreme 
court  of  New  York  in  Laming  v.  Smith  et  al.,  8  Cow.  146. 
The  plaintiff  owned  a  wharf  on  the  Hudson  river  at  Alba- 
ny. The  defendants  were  public  officers,  authorized  to  con- 
struct a  basin  in  the  river  at  the  terminus  of  the  Erie  and 
Champlain  canal.  It  was  said  that  in  so  doing  they  made  a 
pier  and  bridge  in  such  a  way  as  wholly  to  preclude  the 
access  of  vessels  with  masts  to  the  plaintiff's  wharf,  and  to 
deprive  him  of  the  use  of  it  to  as  great  advantage  as  he 
had  before  had,  and  of  the  gains  of  letting  it,  and  also*  of 
its  sale.  The  court  held  that  no  special  damage  so  as  to 
warrant  an  action  was  shown.  The  opinion  by  Mr.  Justice 
Sutherland  contains  an  elaborate  review  of  the  authorities, 
from  which  it  seems  that  the  court  relied  upon  Hubert  v. 
Groves,  and  approved  the  opinion  of  Lord  Holt  in  Iveson  v. 
Moore,  disapproving  of  Sort  v.  Bassett  and  Chinchester  v.  Leth- 
bridge.  This  decision  was  affirmed  in  4.  Wend.  9.  It  is 
somewhat  remarkable  that  the  opinion  in  this  case  takes  no 
notice  of  the  case  of  Pierce  v.  Dart,  7  Cowen,  QP9,  in  which 
the  same  court  had  treated  Hubert  v.  Groves,  as  overruled  by 
Rose  V.  Miles,  and  had  directly  decided  that  the  injury  to 
the  public  in  the  case  of  an  obstructed  highway  is  merely 
theoretical  and  resting  in  presumption  of  law^  and  that 
every  person  who  is  actually  obstructed  may  sustain  an 
action,  however  trifling  the  damage.  They  accordingly 
applied  the  rule  to  a  case  where  a  fence  was  built  across  the 
highway,  which  the  plaintiff  tore  down  four  times,  although 
by  their  own  statement,  the  value  of  his  time  and  trouble 
in  so  doing  did  not  exceed  twenty-five  cents. 

In  Lansing  v.  Wiswall,  6  Denio,  218,  Beardsley,  C.  J.,  over- 
looking what  was  said  in  Lansing  v.  Smith,  remarks  that 
^'Hubert  v.  Groves  is  not  regarded  as  authority  either  in 
England  or  in  this  State,"  and  cites  Pierce  v.  Dart. 
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The  Fttle  eatabliahed  in  Lansing  v.  Smith  was  a  : 
the  Baperior  court  of  New  York  city  in  Dougherty  v  i 
1  Sandford  8.  C.  1,  to  a  case  where  the  nse  of  i 
wharf  waa  ohetructed  by  piles  of  wood,  bo  that  vei  ; 
prevented  from  anloading  there,  and  neighboring  w  ' 
depreciated  in  valne. 

In  Fletcher  v.   The  Auburn  and  Syractise  B.  1 
Wend.  462,  the  defendant  had  made  an  embankn:  : 
ral  feet  high  across  a  highway,  and  thus  flooded  1 
tiff's  cellar  and  injured  bis  cellar  wall.    Held  that    i 
could  be  sustained. 

The  qnestioD  has  been  mach  considered  in  Ooi  i 
The  lirst  case  upon  the  subject  decided  in  this  coi  i 
Burrows  v,  Pixley,  1  Root,  862.  This  was  an  acti< 
oase  for  injuries  resulting  Irom  a  dam  thrown  acrot 
gable  river,  whereby  the  plaintiff'  who  owned  a  st<  ' 
and  ship-yard  above  was  cot  off'  from  navigation  b 
It  was  averred  that  this  was  "  to  the  nuisance  and  gr  ; 
ment  of  the  plaintiff  in  bis  trade,  navigation,  and  bus  i 
This  was  held  a  sufficient  statement  of  particular  ii 

There  are  later  cases  in  Connecticut  which,  at  ti  ' 
seem  inconsistent  with  this.  Perhaps,  however,  I 
be  reconciled  by  recurring  to  the  ground  on  whi<  I 
V.  Moore  was  ultimately  decided,  viz:  that  the  plai  i 
engaged  in  lawful  trade,  and  that  the  river  was 
practicable  way,  the  obstruction  to  which  must  be  I 
have  caused  actual  loss  of  profits.  This  view  seeme 
distinguished  the  injuries  in  Bose  v.  MUes,  Spencer  v 
and  Birmingham  BaUway,  Hughes  v.  Seiser,  and 
been  recognized  in  the  Tear  £ook,  as  forming  a  i 
distinction  from  public  injury;  for  the  l<»s  is  thus  lii 
a  comparatively  small  class,  who  can  not  by  any  ci  i 
movement  evade  it  A  somewhat  similar  argnmeii 
be  nsed  to  sustain  the  right  to  recover  the  loss  of  p 
a  store,  or  loss  of  rents  where  the  businesB  is  fixed 
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individual's  horee  shoald  be  thrown,  whereby  either  faimaelf 
or  bis  horse  is  wounded,  he  can  maintain  an  action  for  this 
special  damage.  The  reason  why  he  can  not  without 
special  damage,  maintain  an  action  against  the  wrongdoer 
is,  that  if  one  could  ane,  all  might,  which  would  be  ruinons." 

BasAer  v.  WinoasH  Tampike  Co.,  22  Vermont,  114,  was 
an  action  on  the  case  for  damages  growing  out  of  the  fonnd- 
rons  condition  of  the  defendant's  road.  The  plaintiff  waa  a 
farmer  residing  on  the  road,  and  alleged  that  he  sustained 
damage  io  not  being  able  to  travel  it  as  expeditiously  and 
carry  as  large  loads  as  he  might  otherwise  have  done,  and 
in  Dot  attempting  to  travel  it  at  particular  times  because  of 
its  general  badness  and  insufficiency.  Held  that  no  action 
lay,  that  the  damages  stated  might  warrant  a  recovery. 
The  subject  has  been  also  considered  in  BaUimore  v.  Marriott, 
9  Md.  160 ;  Jianyon  v.  Bordine,  2  Green,  472  ;  City  of  ToJla' 
hasse  V.  Fortune,  8  Florida,  19 ;  Martin  et  al.  v.  Bliss,  5  Black. 
85 ;  City  of  Protndenee  v.  Gapp,  17  How  161 ;  Elliot  v.  Concord, 
7  Foster,  204 ;  MeLaucfdin  v.  Charlotte  ^  S.  Ca.  B.  R.  Co.,  5 
Kich.  583;  Bockesier  White  Lead  Co.  v.  City  of  Rochester,  8 
Comst.  463 ;  Ltoyd  v.  Mayor,  etc.,  of  New  York,  1  Selden,  869. 
It  has  been  decided  in  our  own  State  that  consequential 
damages  may  be  recovered  in  such  cases.  lAttle  Mianu  R. 
R.  Co.  V.  Naylor,  2  Ohio  St.  235.  This  was  a  case  of  damage 
to  trade  and  property  a^acent  to  the  line  of  a  rwlroad  ille- 
gally located. 

This  long  list  of  cases  shows  the  difficulty  which  some- 
times  aiises  in  applying  very  simple  rules  to  the  varied  con- 
cerns of  life.  The  easiest  and  best  mode  of  reconciling  them 
is  to  endeavor  to  return  to  first  principles. 

It  is  now  well  settied  that  the  fact  that  the  damages  are 
not  direct  hut  consequential  is  not  always  an  obstacle  to  a 
recovery.    Originally  this  was  much  controverted  in  Eng- 
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Bnt  it  has  been  clainied  that  every  direct  injury  will  war- 
rant SD  action,  and  to  that  extent  the  cases  of  Pierce  v.  Dart, 
and  PUtsburg  v.  Scotl  go.  The  theory  upon  which  they  are 
foQ&ded  is  that  the  pnblic  injury  is  only  the  breach  of  the 
theoretical  public  right  to  have  always  kept  open,  which 
/  lies  only  in  imagination  and  contemplation,  and  that  any 
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go,  yet  he  sball  not  have  an  action  npon  his  case ;  and  this 
the  law  provided  for  avoiding  of  muUiplieity  of  suits,  for  if  any 
one  man  might  have  an  action,  all  men  might  have  the  like." 

Kow,  this  seeme  to  be  precisely  the  case  at  bar  in  the  as- 
pect we  are  now  considering.  A  ditch  has  not  been  made 
"  overthwart  the  way,"  bnt  what  amoants  to  the  same  thing, 
the  way  has  become  fonndrons,  "eo  as  the  plaintiff  can  not 
go."  Lord  Coke's  conclnsion  is,  "  he  shall  not  have  an  ac- 
tion npon  bis  case;  and  this  the  law  provides  for  avoiding 
of  maltiplicity  of  suit." 

For  if  the  plaintiffb  may  recover,  no  one  whose  businesa 
calla  him  upon  Vine  street  can  be  denied  an  action.  The 
individaal  who  has  need  to  ase  the  street  bat  once  may 
Buffer ;  it  is  true,  much  less  than  the  plaiotifis,  bat  the  differ- 
ence is  only  in  degree;  and  a  large  number  of  citizens  must, 
and  he  may  suffer  more. 

For  it  will  be  remembered  that  the  business  of  an  omni- 
bns  plying  between  a  city  and  its  suburbs  is  mainly  at  the 
terminaa  and  places  near  them.  The  custom  derived  from 
the  residents  of  any  particular  square  or  streets  of  the  line 
is  comparatively  small,  and  when  the  carriages  are  diverted 
from  their  uflual  rente,  a  short  walk  will  bring  a'  paaeenger 
to  them.  On  the  other  hand,  there  are  numerous  occupa- 
tions which  find  permanent  custom  from  house  to  house, 
through  the  streets  of  a  city.  Thos  the  argument  in  favor 
of  the  rfght  of  the  plaint^^  to  sue,  applies  with  &r  greater 
force  to  every  owner  of  a  milk,  ice,  or  beer  wagon,  to  bakers, 
and  dealers  in  coal  and  charcoal.  These  have  the  regular 
customera  in  which  daily  supply  they  find  profit. 

Another  large  class  of  citizens,  who  might  sue  with  as 
much  propriety  as  the  plaintiffi,  are  the  owners  of  drays  and 
express  wagons  employed  in  the  neighborhood  of  a  street 
which  may  be  allowed  to  become  foundrous.    If  obliged  to 
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injury  would  ensue.  As  if  a  square  io  the  business  portion 
of  a  city  should  become  impassable. 

The  right  to  recover  for  such  ordinary  delay  and  incon- 
Teoience  as  every  traveler  upon  the  road  is  pat  to,  in  conse- 
qnence  of  the  nuisance,  does  not,  in  our  judgment,  exist  on 
behalf  of  an  individual.  But  if  it  did,  the  plainti^  are  not 
necessarily  entitled  to  judgment  in  the  case,  for  in  the  part 
of  the  case  we  are  now  examining,  they  aver  no  other  loss 
than  of  custom.  They  say  they  were  forced  to  abandon 
their  custom-route,  and  seek  their  termini  by  other — they  do 
not  say  by  longer  routes. 

If  Pierce  v.  Dart,  and  Pittsburg  v.  Scott,  be  law,  it  does  not 
follow  that  in  such  cases  there  can  be  a  recovery  beyond  the 
proximate  consequence  of  the  nuisance.  In  both  these  cases 
the  courts  deciding  them,  treat  the  damages  aa  limited  to 
the  value  of  the  immediate  outlay  of  time  and  labor.  So  in 
Hart  V.  Bassett,  the  additional  labor  of  the  servants  and  cat- 
tle of  the  plaintiff,  in  going  a  longer  and  more  circuitous 
route,  was  treated  as  the  measure  of  damages. 
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strong  hand,  taken  poaaession  and  cnt  off  the  front  of  his 
store  for  the  purpose  of  widening  a  street. 

Upon  the  same  principle,  the  supreme  court  of  VermoQt,in 
Baxter  v.  Winooski  Turnpike  Co.,  refused  to  allow  damages  re- 
sulting from  the  plaintifis  not  usiug  the  road  at  all,  on  account 
of  its  bad  condition,  for  thej  were  purely  hypothetical 

Whether  the  loss  of  profits  is  a  proximate  or  remote  eon- 
sequence  of  a  public  nuisance,  depends  upon  circumstances. 
Where  a  trade  is  carried  on  in  a  fixed  locality,  he  who  estab- 
lishes or  permits  a  nuisance  in  the  neigliborhood,  may  be 
held  to  have  contemplated  this  species  of  injury,  and  it  is, 
perhaps,  no  more  tlian  right  that  he  should  answer  for  it. 
The  houses  on  a  business  street  are  intended  primarily  for 
trade,  and  the  loss  of  their  use  for  this  purpose  is  an  imme- 
diate consequence  of  an  obstruction  to  the  street.  The 
owner  or  occupant  has  the  right  to  the  free  use  of  the  street 
for  access  to  them. 

But  the  traveler  in  the  highway  occupies  a  different  po^-  \ 
tiou.    His  right  is  to  the  use  of  the  street  for  travel.    His  1 
trafiic  is  incidental  to  his  riglit  of  passage  merely.    And  be   . 
may  or  he  may  not  suffer  injury  from  an  obstruction.  There- 
fore, the  wrongdoer  has  not  the  loss  of  his  traffic  in  contem- 
plation, and  is  not  bound  to  make  it  good,  but  ouly  the  im- 
mediate loss,  the  risk  of  which  he  takes. 

The  owner  of  adjacent  real  property  can  uot  avoid  the  . 
loss.  The  traveler  may.  Hence  a  distinction  has  grown  up,  | 
which  is  well  stated  in  Wetinore  v.  Story,  22  Barb.  414.  This 
was  a  bill  to  enjoin  the  constiajtion  of  the  Ninth  Avenue 
Railroad  through  Greenwich  street,  in  New  York  city,  filed 
by  an  owner  of  a<^acent  property.  The  court  found  suffi- 
cient special  damage  to  sustain  the  action  in  the  certainty  of 
injury.  Mr.  Justice  Strong,  in  deciding  the  case,  said  that 
the  owners  of  real  estate  abutting  on  the  street  might  main- 
tain a  bill  to  enioin,  because  it  was  certain  that  thev  would 
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near  one's  house.  There  it  would  be  imminentj  not  certain^ 
and  it  would  be  one  which  he  would  share  with  the  traveling 
public,  and  would  extend  no  further  than  to  what  might  be 
incurred  in  the  use  of  the  street  simply  as  a  passage,  and  the 
greater  probability  or  extent  of  the  apprehended  iiyury  by 
reason  of  propinquity,  would  not  change  its  character  from 
public  to  private. 

The  same  distinction  is  shown  by  the  case  of  Smiih  v.  The 
City  of  Boston,  There  it  was  held  that  loss  of  tenants  would 
constitute  special  damage,  for  which  a  recovery  might  be 
had,  if  the  nuisance  consisted  in  the  obstruction  of  the  street 
on  which  the  plaintifi''s  land  abutted,  but  not  where  a 
neighboring  street  was  closed.  For,  in  respect  of  the  former, 
the  plaintiif  has  a  peculiar  private  right  growing  out  of  his 
ownership  of  abutting  land ;  a  right  to  leave  the  street  open, 
so  that  there  may  be  access  to  the  realty.  And  if  it  is  not 
open  that  access  is  destroyed,  and  loss  of  rent  or  trade  is  the 
immediate  consequence.  But  in  respect  of'  the  latter,  his 
right  does  not  grow  out  of  his  realty,  but  is  that  of  a  trav- 
eler or  passer  merely.  And  the  law,  therefore,  does  not 
inquire  into  his  losses  as  property  owner,  but  only  as 
traveler. 

The  distinction  is  between  injuries  to  those  rights  which 
are  primary,  and  those  which  are  incidental  merely.  The 
property  holder's  right  to  free  access  to  or  from  his  store  is  a 
primary  right ;  the  traveler's  right  to  free  passage  is  similar. 
The  consequences  resulting  to  the  one  may  consist  directly 
and  immediately  in  loss  of  profits ;  to  the  other,  the  direct 
and  immediate  damage  does  not  extend  beyond  a  loss  of 
time  and  convenience.  The  loss  of  trade  is  remote  and 
incidental. 

A  physician,  hurrying  to  a  patient,  meets  an  unexpected 
obstacle  in  the  shape  of  a  public  nuisance  obstructing  the 
street.  He  seeks  his  terminus  by  a  circuitous  route,  and 
finds  himself  a  few  minutes  too  late;  his  place  has  been 
taken  at  the  bedside  by  a  rival,  and  he  has  lost  valuable 
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practice.     Was  it  ever  in  the  contemplatioQ  of  the  law  that 
recovery  should  be  permitted  in  such  a  case  ? 

Lord  Holt  puts  this  well  in  Pain  v.  Fairick :  "  If  a  high-  j 
way  is  so  stopped  that  a  man  is  delayed  in  his  journey  a 
little  while,  or  some  important  afl'air  neglected,  this  is  not 
such  a  special  damage  for  which  an  action  on  the  case 
will  lie." 

For  the  attending  to  the  important  affair  is  not,  in  legal 
contemplation,  with  reference  to  use  of  the  street,  the  prin- 
cipal but  only  the  incidental  business  of  the  individual.  It 
may  be  the  case  of  his  using  the  street,  but  it  is  the  use 
itself  of  the  street  that  the  injury  here  effects,  not  the  reason 
for  its  use,  otherwise  the  value  of  the  use,  instead  of  being 
fixed  or  certain,  depends  upon  the  reason  for  use,  and  varies 
with  the  circumstances  of  each  passer,  and  the  question  in 
each  case  would  be,  not  how  much  time  was  lost,  or  how 
much  expense  incurred,  but  what  occasion  had  the  plaintiff' 
to  use  the  street  at  all  ?  and  it  would  be  a  good  defense  to 
show  that  he  was  improperly  or  unprofitably  employed,  if 
such  were  the  rule. 

Kor  does  it  effect  the  result  that  the  trade  injured  is  one 
habitually  carried  on  in  the  street.  Frequency  of  conti^t 
with  a  nuisance  can  not  make  that  special  damage  which  is 
not  in  the  single  instance.  The  principle  which  governs 
both  cases  is  the  same.  He  who  once  loses  a  large  sum  by 
being  delayed  from  a  profitable  appointment,  is  as  much 
entitled  to  recover  as  one  who  often  loses  small  sums  by 
being  unable  to  reach  his  customers. 

It  may  perhaps  be  said  that  a  licensed  omnibus  route  is  a 
shop  in  the  street,  permitted  by  public  authority,  certain  to 
be  injured  by  such  a  nuisance,  which  the  wrongdoer  must 
have  in  mind,  and  the  risks  of  injury  to  which  he  takes.  As 
far  as  this  argument  looks  to  the  license  for  support,  it  is  not 
tenable,  simply  because  as  there  is  no  power  in  the  charter 
to  license  routes  as  such,  the  omnibus  has  no  higher  or 
greater  privilege  in  the  street  than  any  other  carriage.  And 
this  privilege,  as  already  stated,  is  primarily  to  pass  and 
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repass  the  immediate  injury  to  which  from  an  obstruction  is 
delay,  and  incidentally  to  trade  (so  far  as  this  trade  is  not 
incompatible  with  the  free  passage  of  others  and  their  inci- 
dental right  to  trade),  the  proximate  injury  to  the  incidental 
right,  or  the  remote  or  distant  injury  to  the  primary  right, 
being  loss  of  profit. 

For  these  reasons,  we  are  of  opinion  the  plaintiffs  are  not 
entitled  to  recover  for  either  of  the  descriptions  of  special 
damage  alleged.  The  one  might  have  been  avoided.  The 
other  is  a  remote  consequence  of  the  injury.  The  demurrer 
was  therefore  well  taken,  and  there  is  no  error  in  the  record. 

Spencer  &  Storer,  J.  J.,  concurred. 

Judgment  affirmed. 


Hazard  Powder  Co.  v.  Loomis  &  Campbell  bt  al. 

(No.  6,872.) 

1.  An  estate  for  years,  created  by  a  lease  granting  a  privilege  of  purchase 
in  fee,  is  merely  a  chattel  interest. 

2.  Such  chattel  interest  becomes  subject  to  the  lien  of  a  judgment,  only  from 
the  time  of  levy  and  seizure  in  execution. 

3.  As  between  mechanic  liens  the  law  allows  no  priority;  but  where  a 
mortgage  or  other  lien  takes  effect  after  the  commencement  of  one  or 
more  mechanics'  liens,  but  before  the  commencement  of  others,  the  latter 
must  be  postponed  to  the  mortgage  lien. 

4.  Where  a  builder  or  material-man  has  begun  to  furnish  work  or  materialsi 
toward  the  erection  or  repair  of  a  building,  without  any  agreement  as 
to  the  amount  of  material  or  duration  of  his  employment,  but  under  a 
reasonable  expectation  that  further  work  or  material  will  be  required  of 
bim  to  finish  the  undertaking,  and  he  is  afterward  called  upon,  from 
time  to  time,  to  furnish  the  same  until  the  building  is  completed,  he  is 
entitled  to  his  lien,  as  though  acting  under  an  original  contract  for  the 
entire  labor  or  materials  so  furnished. 

5.  In  such  case  no  part  of  his  claim  is  postponed  to  a  mortgage  or  judgment 
lien  intervening  during  the  erection  of  the  building,  unless  he  had  actual 
notice  of  the  existence  of  such  mortgage  or  judgment. 

6    Two  distinct  accounts  of  a  material-man  can  not  be  tacked  together  to 
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make  a  continuoas  aocount;  the  lien  for  each  aocoant  moat  Ite  taken 
within  the  four  months,  prescribed  by  the  statute. 

Special  Tbrm.  —  On  motion  to  distribute  the  proceeds 
of  sale. 

In  this  case,  a  sale  of  mortgaged  premises  having  been 
made^  and  the  proceeds  in  part  applied  to  the  payment  of 
costs,  and  of  the  plaintiffs'  claim,  a  surplus  remained  of  some 
|1,850  to  be  distributed  among  other  claimants. 

.The  premises  sold  consisted  of  a  lot  of  land  with  the 
improvements  thereon,  on  the  south  side  of  Third  street, 
between  Race  and  Elm  streets,  held  by  Loomis  &  Campbell, 
under  a  lease  from  Nathaniel  Wright,  dated  February  18, 
A.  D.  1850,  for  a  term  of  fourteen  years  from  date,  at  an 
annual  rent  of  $225,  with  the  privilege  of  removing  any  im- 
provements made  thereon  during  the  term  by  the  lessees, 
and  of  purchasing  the  premises  in  fee,  by  the  payment  of 
$8,333.33  within  the  term.  In  April,  1856,  the  Eagle  Bank 
of  Rochester  obtained  a  judgment  against  Loomis  &  Camp- 
bell for  the  sum  of  $1,181.54,  which  was  not  levied  upon 
the  premises. 

On  the  5th  of  June,  1856,  Loomis,  in  whose  name  the 
title  was  vested  (though  for  the  benefit  of  Campbell  as  well), 
executed  a  mortgage  in  favor  of  Elizabeth  Smith,  wife  of 
one  of  the  defendants,  to  secure  the  payment  of  three  notes 
executed  by  Loomis  &  Campbell  in  her  fitvor,  amounting  in 
the  aggregate  to  $3,087.16,  all  of  which  had  matured  by  the 
3d  day  of  September  following.  This  mortgage  was  not 
put  on  record  until  the  7th  day  of  November,  1856. 

Meanwhile,  Loomis  &  Campbell  commenced  an  improve^ 
ment  on  the  lot  by  the  erection  of  a  wine  house,  for  the 
storage  and  sale  of  wines,  liquors^  etc. 

I.  The  stone  work  and  materials  for  the  cellar  were  fur- 
nished by  Wm.  Stevenson,  under  a  verbal  agreement  made 
with  Loomis  &  Campbell  through  Loomis.  It  was  com- 
menced on  September  25, 1856,  and  is  alleged  to  have  been 
finished  on  the  10th  April,  1857.  On  the  11th  day  of  April, 
35 
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1867,  SteveoBon  filed  an  attested  copy  of  hia  accouot  with 
the  recorder  of  the  connty,  for  the  parpoee  of  taking  a  lien 
npoQ  the  building  in  amount  of  1529.89. 

H.  The  iron  work  and  materials  therefor  were  furnished 
hy  N.  T.  Horton,  from  time  to  time,  as  they  were  ordered, 
npon  a  rnnning  account,  commencing  Sept.  28,  1856,  and 
ending  Feh.  9, 1857.  There  was  no  express  contract  between 
the  parties  as  to  this  work.  But  the  work  was  ordered  for 
the  house  and  done  upon  it,  upon  an  understanding  between 
the  parties  from  the  beginning  that  it  was  to  be  done  for 
that  purpose.  On  the  17th  day  of  April,  1857,  Horton  filed 
an  attested  copy  of  his  account,  amounting  to  (920.31,  with 
the  recorder,  for  the  purpose  of  taking  a  lien,  etc. 

in.  Lumber  was  furnished  for  the  building  by  Creighton 
k  Fairchild,  Creighton  &  Dudley,  and  Robert  Creighton,  all 
of  whom  were  represented  in  the  matter  by  Robert  Creighton 
in  peiBon.  Before  they  commenced  the  delivery  of  any 
lumber,  Creighton  was  called  upon  by  Mr.  McCullow 
(who  was  superintendent  of  the  work,  and  authorized  to 
make  engagements  for  it),  and  by  Mr.  Loomis,  personally, 
to  furnish  lumber  for  the  building,  and  agreed  to  supply  all 
that  should  be  wanted,  payment  to  be  made  on  1st  of  April, 
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purpoee  of  tskiag  lieoa  in  their  behalf,  od  the  6th  of 
May,  1857. 

CreightoQ  &  Fairchild'a  accoant  waa  $527.97;  Creightoo 
i.  Dudley's,  $396.57;  and  Creightoo's  individual  account, 
<538.50;  total,  $1,462.98. 

JUiUs  f  Hoadly,  for  plaintiff. 

D.  Thew  Wright,  for  the  £agle  Bank  of  Boehester. 

Johnston  ^  CarroU,  for  Stevenson. 

Lincoln,  Smith  ^  Wamock,  for  Elizabeth  Smith. 

Ben.  J.  Sortan,  for  admr's  of  Horton.  . 

Sates  ^  Scarboroi^h,  for  Creigbton  et  aL 

Spencer,  J.  The  Eagle  Bank  of  Rochester  clums  tofaave 
the  firet  liea  upon  the  fund  by  virtue  of  its  Judgment  rendered 
in  April,  1856.  Ko  levy  was  made  upon  the  premises  uoder 
this  jadgmeDt,  and  the  claim  has  no  other  foundation  than 
the  mere  force  of  the  j  udgment.  Section  421  of  the  Code  pro- 
vides "  that  the  lands  aud  tenements  of  the  debtor  within 
the  county,  etc.,  shall  be  bound  for  the  satisfaction  thereof 
from  the  first  day  of  the  term  at  which  judgment  is 
rendered." 

Since  the  case,  Lessee  of  Bisbe^s  v.  Hall,  8  Ohio,  449,  leases 
for  years  (aot  perpetual)  have  been  regarded  as  chattels 
merely,  liable  to  be  seized  and  sold  on  ezecntion  as  such, 
not  as  lands  and  tenemeats,  within  the  above  provision. 

By  seotioQ  421  of  the  Code,  it  ia  provided  that  chattels 
eball  be  bound  from  the  time  when  seized  in  ezecntioD.  It 
is  claimed,  however,  on  the  part  of  the  Bank,  that  the  claose 
in  this  lease,  securing  to  the  lessees  the  privil^e  of  purchase 
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purchase,  hy  which  hoth  parties  are  boand,  bat  a  mere  privi* 
lege  on  the  part  of  the  lessee,  oreatisg  no  estate  or  interest 
in  the  land,  until  availed  of  hj  piljmeiit  or  tender  of 
the  price. 

It  does  Dot  present  a  case,  therefore,  analogous  to  that  of 
a  contract  of  parchase,  where  the  contemplated  purchaser 
enters  into  possession  before  purchase  money  paid.  There, 
the  possession  is  referred  directly  to  the  contract,  and  is  snp- 
posed  to  be  co-extensive  with  the  estate  to  be  acquired  under 
the  contract.  There,  possessory  interest,  as  such,  represents 
an  estate,  and,  if  sold  at  all,  must  be  sold  as  represented  by 
the  contract — i.  e.,  as  a  fee,  or  for  life,  or  for  years,  as  the 
contract  calls  for, ,  Bat  in  the  case  of  a  lease,  pOB8eBsi<Hi  is 
taken,  solely  with  regard  to  the  term  granted ;  it  is  properly 
referable  to  that  ODly,and  must  terminate  with  the  expiration 
of  the  term ;  not  until  the  privilege  of  purchase  is  complied 
with,  can  the  tenant  clum  any  other  or  greater  estate  than 
that  granted  by  the  term,  and  consequently  his  right  of  poe- 
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for  erecting  or  repairing  an;  house  or  other  bailding,  or  appnr- 
tenancfl,  by  yirtne  of  a  contract  or  agreement  with  the 
owner  thereof,  ahall  have  a  lien,  to  eecnre  the  same,  upon 
such  hoQse  or  other  building,  or  appurtenance,  and  the  lot 
of  land  on  which  the  same  eball  stand." 

2.  "  That  any  person  entitled  to  sach  lien  shall  make  an 
account  in  writing  of  the  items  of  labor,  materials,  etc.  far- 
niehed;  and  after  making  oath  thereto  within  four  months 
from  the  time  of  performing  such  labor  or  furnishing  such 
materials,  shall  file  the  same  in  the  recorder's  office,  etc., 
who  ehall  record  tbe  same,  and  said  account  shall,  from  the 
commencement  of  such  labor,  or  furnishing  such  materials, 
and  for  two  years  after  the  completion  of  such  labor,  or 
furnishing  such  materials,  operate  as  a  lien  on  such  build- 
ings, etc.,  and  the  lota  on  which  they  stand.  If  furnished 
on  a  written  contract,  a  copy  of  such  contract  shall  be 
filed  with  said  account." 

8.  That  anch  lien  shall  not  "interfere  with  prior  bona  fide 
liens  on  grounds  on  which  such  building  shall  be  erected,  if  - 
a  fixture." 

In  the  construction  put  upon  this  law  by  the  supreme 
court  in  the  case  of  Chateau,  ei  al.  v.  Thompson,  et  aL,  2 
Ohio  St.  114,  it  was  held,  that  although  as  to  other  parties, 
liens  properly  taken  had  effect  from  the  commencement  of 
the  work,  etc. ;  yet,  as  between  the  lien  holders  themselves, 
the  law  allows  no  priority,  but  protects  all  alike.  As  a  con- 
sequence of  this,  where  a  mortgage  or  other  lien  takes  effect 
after  the  commeucemeut  of  one  or  more  building  lieuB,  but 
before  the  commencement  of  others,  the  latter  must  be  post- 
poned to  the  mortgage,  etc.,  and  with  it  to  the  other  build- 
ing liena,  while  the  former  only  are  required  to  submit  to  an 
equal  distribntion.  (lb.  129).  The  result  ia,  that  Kobert 
Creighton's  claim  being  for  materials  wholly  furnished  after 
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The  next  claim  we  propose  to  coneider,  is  that  which 
ariBSB  upon  the  accouat  of  N.  T.  Horton.  That  acconot 
commences  on  the  28th  Beptemher,  1^56,  and  contiDaeB  by 
items  closely  connected,  until  the  31st  day  of  December, 
1856,  when  the  whole  amounted  to  (922  41.  The  items 
after  that  are  email,  extending  np  to  Febraary  9, 1857,  and 
amounting  to  only  S16.  The  balance  claimed  is  only  $920 
81,  and  therefore  it  is  needless  to  consider  of  these  latter 
items.  Assaming  the  account  with  this  building  to  be  fully 
closed  by  the  Slst  December,  1856.  The  lien  taken  on  the 
17th  April  following,  was  within  the  four  months  allowed 
by  law,  for  the  termination  of  the  account,  and  therefore 
properly  chargeable  upon  the  premises  from  the  28th  Sept.* 
the  commencement  of  his  account. 

It  is  claimed,  however,  on  the  part  of  Mrs.  Smith,  that 
Uorton's  account  was  not  the  result  of  any  express  contract 
between  him  and  Loomis  &.  Campbell,  for  the  furnishing  of 
this  iron  work.  But  that  the  work  was  furnished  from  time 
to  time,  only  as  it  was  ordered  or  called  for;  that  he  had  no 
written  contract  for  furnishing  this  work  and  materiala  for 
the  whole  building,  but  that  he  might  have  stopped  at  any 
time;  and  that,  therefore,  at  all  events,  all  work,  etc.  fiir- 
nisbed  by  him  after  the  7th  November,  must  be  regarded  as 

filminVip<l  nnnn  a.  o.nnt.mi>t.  nr  fnntrarytn  etntetrac\  intn  nflvpt.htkf 
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or  thirdly  :  Where  a  party  is  under  no  engagement  to  far- 
Dish  any  given  qoantity  of  materiale  or  lahor,  but  Bnch  only 
ae  may  be  ordered,  or  such  only  as  he  may  choose,  any  ma- 
teriala  or  labor  famished  by  him,  in  parsuance  of  such 
arrangement,  after  an  incumbrance  has  been  put  upon  the' 
property,  of  which  he  has  no  actual,  but  constructive  notice 
(arising  from  the  mere  record  of  the  mortgage),  are  fnr- 
oished  at  his  peril,  and  can  not  fasten  as  a  continuing  lien 
upon  the  property. 

The  first  of  these  hypotheses  can  certainly  claim  but  little 
consideration.  All  that  the  law  requires  is,  that  the  work, 
etc.  should  be  furnished  under  a  contract  with  the  owner 
for  the  building.  This  contract  need  not  be  express,  it 
may  be  implied  from  the  acts  of  the  parties.  '*  A  tacit  an- 
derstanding  (say  the  court,  2  Ohio  St.  126)  may  be  as  good 
as  an  express  one."  Where  work  is  ordered  fora  building, 
and  is  done  to  the  building,  the  law  raises  a  promise  to  pay 
for  it,  and  so  there  is  a  complete  contract  between  the  party 
ordering  and  him  performing. 

The  second  hypothesis  is  equally  untenable,  as  applicable 
to  the  present  case.  Where  work,  distinct  in  its  nature,  is 
performed  at  different  times,  the  law  supposes  it  performed 
under  distinct  engagethents,  as  where  the  work  at  one  time 
is  for  building,  and  at  another  for  repairing.  So,  where  two 
distinct  contracts  are  in  fact  made,  as  (in  a  case  like  this) 
distinct  contracts  for  difterent  parts  of  the  work,  the  work 
done  under  each  contract  must  be  considered  as  entire  of 
itself.  But  when  work,  etc,  is  done  or  furnished,  all  going 
tp  the  same  general  purpose,  as  the  building  of  a  house,  or 
any  of  its  parts,  though  such  work,  etc.,  be  ordered  and  done, 
at  different  times,  yet,  if  the  several  parts  form  an  entire 
whole,  or  are  so  connected  together  as  to  show  that  the  par- 
ties had  it  in  contemplation  that  the  whole  should  form  but 
one,  and  not  distinct  matters  of  settlement,  the  whole 
account  must  be  treated  as  a  unit,  or  as  being  but  a  single 
contract.  And  this  I  understand  to  be  the  doctrine  laid 
down  iu  the  fifth  proposition  of  the  Choteau  case,  already 
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quoted  (2  Ohio  8t  126).  Now  it  dearly  appeare  here,  that 
although  Hortoa  made  do  ezpreas  contract  to  furniBh  all 
the  material  and  woricmanship  that  might  he  required  in 
his  line  for  the  huilding  of  this  house,  yet  that,  auch  as  was 
ordered  and  furnished  from  time  to  time,  was  so  farniahed 
on  an  underetanding  between  the  parties,  that  the  whole, 
when  finished,  shonld  constitute  hot  one  job,  or  furnish 
matter  for  but  one  settlement,  and  not  that  each  item  was  to 
be  settled  for  separately.  Horton  knew  that  the  house  was 
being  built,  that  aa  each  item  was  finished,  more  would  he 
wanted  until  the  building  was  completed;  items  were  fur- 
nished from  day  to  day  and  fVom  week  to  week  in  Biuall 
Buma,  separately  considered,  but  in  three  mouths  amounting 
in  all  to  1900.  It  never  would  have  entered  into  the  mind  of 
either  party  (or  of  the  superintendent,  Mr.  McCullongh), 
that  all  these  items  were  furnished  under  distinct  and  inde- 
pendent contracts. 

8.  The  third  hypothesis  ie,  perhaps,  more  difficult  to  dis- 
pose of. 

The  law  provides  that  when  work  is  done,  etc.,  under  a 
contract  with  the  owner,  the  party  performing  such  work, 
etc.,  shall  have  a  lien  upon  the  hnitding,  etc.,  and  lot  on 
which  the  same  is  erected  from  the  commencement  of  the 
work,  etc.  Bo  that  when  the  work  is  once  commenced,  the 
lien  attaches  for  all  further  work  done  under  the  contract, 
as  from  the  beginning  thereof.  But  the  taw  also  declares, 
that  such  liens  shall  not  interfere  with  prior  bona  fide  liens. 
If  the  work  be  done  under  a  contract  which  is  entire,  t.  e., 
under  a  contract  for  the  performance  of  the  whole  work,  it 
would  seem  to  be  plain  that  when  the  work  is  ouce  com> 
menced,  the  lien  has  in  like  manner  attached  upon  the  prop- 
erty  for  the  whole  amount  of  materials  or  labor  to  be  fur- 
nished ;  of  which  a  sabaequent  incumbrancer  is  bound  to  take 
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work,  etc.  The  lien  may  be  eaid  to  enter  into  and  become 
port  of  the  contract  itself,  as  though  the  owner  had  said  to 
the  builder:  "If  you  will  perform  this  work  or  famish 
these  materials,  yon  shall  have  a  Hen  upon  the  premises  for 
all  yon  may  do  or  furnish,  to  take  effect  from  the  commence- 
'  ment  of  your  undertaking;"  of  which  contract  the  subse- 
quent incumbrancer  having  notice  can  not  complain  that 
any  rights  of  his  are  violated  by  its  full  performance. 

"When  there  is  no  obligation  on  the  part  of  the  contractor 
to  Jnmish  any  given  amount  of  labor  or  material,  and 
he  may  cease  to  sapply  the  same  at  any  time,  without  any 
breach  of  obligation,  the  case  at  least  is  bo  &r  different,  as 
that  a  third  party,  obtaining  a  lien  upon  the  premises,  can 
not  be  said  to  interpose  between  the  contractor  and  owner, 
nor  to  intercept  any  rights  which  the  former  may  be  sup- 
posed to  have  had  to  proceed  further  with  the  building.  In 
such  case,  posrably  an  incambrancer  might  interfere,  to  pre- 
vent further  advanoee  of  labor  and  materials,  to  his  preju-, 
dice ;  unless  by  so  stopping  the  work  other  contractors  are 
interfered  with.  Upon  this  point,  however,  I  am  not  called 
upon  to  express  any  opinion,  and  do  not  desire  to.  The 
real  question  is,  where  a  builder  or  material  man  has  begun 
to  furnish  work  or  material  toward  the  erection  or  repair  of 
a  bnilding,  under  a  reasonable  expectation  that  more  will  be 
required  to  finish  the  undertaking,  and  is  from  time  to  time 
supplying  the  same,  can  a  third  party,  acquiring  or  perfect- 
ing  a  lien,  intercept  his,  for  the  whole  amount  of  labor  or 
materials  sabsequently  furnished,  without  actual  notice,  or  its 
equivalent,  of  his  claim  7  Is  the  mere  recording  of  a  mort- 
gage or  obtuning  judgment  such  an  equivalent!  It  seetna 
to  me  not.  The  law  as  to  such  a  contractor  is  equally 
efficient  for  protection  in  his  just  rights,  as  to  one  who  con- 
tracts 'or  tlie  entire  work,  i.  «.,  when  incorporated  with  the 
contract,  it  is  as  though  it  had  been  said,  by  the  owner  to 
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boUder  progresses  with  his  work  from  da;  to  day  and  irom 
we6k  to  week,  it  is  not  to  be  expected,  nor  does  good  faith 
require  him,  as  steadily,  to  search  the  records  of  the  coanty 
to  ascertain  if,  perchance,  any  judgment  or  mortgage  has 
been  quietly  placed  there.  The  performanee  of  such  a  duty 
wonld  be  practically  impossible.  On  the  other  hand,  while 
a  building  is  in  progress  of  erection  or  repair,  a  party  taking 
an  incumbrance  is  put  upon  hie  guard,  he  knows  or  is  pre- 
sumed to  know  that  labor  and  material  are  engaged,  that 
the  laborers  and  material  men  are  acting  upon  an  expecta- 
tion of  securing  their  just  reward,  by  taking  a  lien  therefor, 
apon  the  building  when  completed ;  allowing  them  to  act  open 
such  sappoutioD,  without  notice  of  bis  interfering  claim,  or 
patting  them  upon  guard,  knowing  ^^belieTiog  that  his  own 
security  is  improved  by  the  improvement  made;  it  is  not  too 
much  to  say,  that  in  oonsideration  of  such  belief,  be  consents 
that  the  expectations  raised  by  hia  sileooe  shall  be  realized. 
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1856.  To  486  perch  atooewotic,  eto.,  @  2,00     970  00 

To  116  feet  arching,  @  87}  43  50 

[And  BO  on,  including  deductions  until- 
balance  ia  atruck  as  foUowa :]        950  68 

Not.  19.       By  caah  paid  on  the  above  509  74 

Balanoe  $440  94 

Then  the  aCconnt  proceeds: 

To  35J  perch  for  area  wall  on  Union 

street,  @  2,00  per  perch  71  00 

To  2  archea  3  00 

"  paving  west  yard  6  00 


$620  S4 

Dednol,.eto.,  (total) 

11  20 

Balance  brought  over 

»509  74 

To  maaona,  i  da;a,  @  1,76 

7  00 

"  labor,  2}da;e 

2  60 

."  atone 

2  60 

"  Grave),  S  loade,  SO  cents 

1  60 

"  hauling  dirt 

76 

*'  6  loads  sand  in  old  accoant 

,     240 

"  7    "     stone    "          " 

3  00 

Balance  doe  (529  39  . 

The  acconnt  itself  does  not  show  the  date  when  any  part 
of  this  work  was  finished,  except  that  the  work  on  tho  cellar 
was  performed  bj  the  19th  of  November;  185 1,  and  the  bal- 
ance due  upon  it  ascertained.  The  next  items  in  the  acconnt 
relate  to  the  area  and  yard,  they  amount  to  $80,00  and  ao 
&r  as  the  acconnt  ehowa  anything  were  done  and  finished 
in  1856.  For  they  are  added  to  the  old  balance,  and  a 
new  balance  is  struck  amounting  to  1509.74.    Then  the 


566       SUPERIOR  COURT  OP  CIlTOIirNATI. 

HftSftrd  Powdsr  Oo.  «.  LoomU  ft  Cknipbell  ot  al. 

1857.  ,     To  masons  4  days,  etc.,  etc. 

Balance  dne  $529  89 

The  accoant  being  thne  ODcertain,  the  claimant  exhibited 
proof  as  to  the  time  when  the  varioas  itenu  of  work  were 
done,  and  of  the  contract  under  which  the  same  was  done. 

It  IB  clearly  in  evidence  that  the  first  part  of  the  accoont, 
Qp  to  the  date,  November  19,  related  to  work  done  upon  the 
cellar  walla.  The  second  part  of  the  accoant,  ap  to  the 
date,  1857,  to  the  area  on  Union  street  and  pavement  in  the 
yard;  the  third  part,  to  the  front  pavement  and  corbing, 
and  some  fixing  up  of  area. 

The  contract  between  Stevenson  and  Loomis  &  Campbell, 
as  testified  to  by  Stevenson,  was,  that  he  was  to  do  all  the 
stone  work  required  about  the  building,  payable  one-half 
cash,  and  for  the  balance  he  was  to  take  their  notes;  of  course, 
notes  could  not  be  required  until  the  work  was  finished.  This 
contract,  he  says,  was  made  in  the  presence  of  M'CulIoag^h 

artA  T.n^n,ia  Kntl.  .   U'n.illnnrph  foatlfion  that  tho  nnlir  nnnt-HA* 
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ingy  notwithstanding  StevenBon  says  he  was  to  do  all  the 
work  required ;  that  his  contract  was  closed  and  settled  for 
before  the  spring  work  was  done,  and  that  the  latter  was 
done  under  a  new  engagement,  having  no  connection  with 
the  original  one,  and,  so  far  as  he  was  concerned,  was  per- 
formed to  enable  him  to  fasten  it  upon  the  old  account  and 
save  the  lien  for  both;  hence,  the  notes  were  asked  to 
be  returned,  the  settlement  opened  up,  and  a  new  account 
made  out  from  the  beginning,  as  a  unit.  In  my  opinion, 
there  was  no  such  connection  between  these  accounts,  as  to 
authorize  a  lien  to  be  taken  for  the  whole.  In  other  words, 
the  account  is  not  entire,  but  several ;  and  can  not  properly 
be  treated  as  a  continuing  running  account. 

Now,  the  weight  of  testimony  shows  that  in  fact  noth- 
ing remained  to  be  done  of  the  original  job,  other  than 
pointing  up — and  even  by  the  claimant's  testimony,  nothing 
but  the  pointing  up  of  the  cellar,  and  some  refilling  of  area, 
to  accommodate  the  new  pavement,  which  was  laid  down  in 
boards  originally,  remained  to  be  done. 

All  this  work  had  been  settled  for  in  January.  It 
had  been  settled  for  as  complete,  on  the  12th  day  of  Janu- 
ary. After  its  acceptance,  by  Loomis  &  Campbell,  the 
claimant,  to  be  entitled  to  his  lien,  should  have  taken  it  then, 
although  the  work,  as  to  some  minor  details,  might  not  have 
been  finished.  It  should  not  lie  in  the  power  of  a  work- 
man to  leave  some  insignificant  part  of  his  work  incomplete, 
with  a  view  to  subsequently  finishing  it  up,  and  extending 
his  lien  beyond  the  time  allowed  by  law.  The  time  of  the 
finishing  up  of  a  piece  of  work,  must  be  the  time  for  which 
a  claimant's  right  to  a  settlement  is  complete.  Here  the 
parties  have  fixed  that  by  the  settlement  itself,  and  although 
something  may  have  remained  to  be  done  on  the  part  of  the 
claimant,  it  would  not  extend  the  time  for  taking  his  lien.  All 
the  work  thus  included  in  the  settlement,  must  be  considered 
for  the  purposes  of  the  lien,  as  finished,  but  from  what  time  7 
certainly  from  the  time  of  its  acceptance.  These  bills  had 
been  made  out  in  December ;  no  objection  had  been  made  to 
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them.  As  to  the  firet,  in  which  the  [K>iDtiDg  ocoois,  it  had 
heeo  made  out  aad  accepted  in  November,  aod  the  balance 
carried  to  thecredit  of  Stevenson  in  the  books ;  as  to  the  area 
bill,  it  had  been  made  out  in  December^  and  I  am  satisfied 
that  that  work  waa  fijiished  bj  December  1. 

This  lien  mast,  therefore,  be  postponed. 

Next  as  to  CreightOD  &  Pairchitd,  and  Creighton  & 
Dudley. 

It  ia  certainly  shown  in  evidence  that  the  contract  made 
with  Creighton  was  to  supply  Loomis  &  Campbell  with  lum- 
ber for  tbe  entire  building.  The  prices  were  agreed  upon  at 
the  be^nning;  Mr.  Campbell  having  banded  the  bill  to 
Faircbild,  at  the  Columbia  yard,  who  fixed  upon'prioes,  aad 
then  referred  Mr.  Campbell  to  Creightoo,  who  finally  nude 
the  contract. 

It  is  cUumed  on  the  part  of  the  mortgagee,  that  Loomis 
&  Campbell  had  no  contract  whatever  with  Creighton  & 
Dudley  or  Creighton  &  Furchild,  their  engagements  beiog 
made  solely  with  Creighton. 

Now,  there  is  no  doubt,  that  Creighton  might  have  made 
out  in  his  own  individual  name  a  bill  of  all  the  lumber,  etc. 
furnished  to  Loomis  &  Campbell,  and  it  would  have  been 
better  for  him  had  he  done  so.  In  that  case,  he  might  have 
had  a  lien  for  all  the  lumber.  Since  that  furnished  on  l8th 
January  is  shown  to  have  been  furnished  on  the  wine  house 
and  from  that  date  to  the  time  of  filing  his  account,  is  less 
less  than  four  months.  So  also  all  the  items  of  his  indi- 
vidual account,  being  connected  with  the  other  acconnts, 
would  have  gone  back  to  8tb  September,  and  so  saved  the 
whole.  But  be  did  not  choose  to  take  that  course.  He 
treated  the  accounts  as  separate,  and  they  were  so  charged. 

There  is  no  occasion  to  say,  that  there  was  no  agreement 
between  Loomis  t  Campbell  and  Creighton  &  Faircbild,  and 
Creighton  &  Dudley.  The  accounts  were  made  out  in  that 
way,  and  rendered  to  Loomis  &  CampbeU  and  acceded  to 
by  them.  This  is  sufficient  ratification  of  Creighton's  doings. 
Loomis  &  Campbell  by  settlement  are  estopped  irom  deny- 
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ing  the  severalty  of  the  coatraots  and  no  one  eUe  can  in- 
terfere, especially  since  by  so  doing,  uo  harm  is  occasioned  to 
other  parties,  but,  as  it  results,  a  benefit 

The  question  retftaaaing,  then,  is,  was  the  lumber  furnished 
on  February  13,  by  Creighton  &  Dudley,  and  Creighton  A 
Fairchild,  furnished  on  account  of  the  wine  house,  and  if  so, 
was  it  furnished  on  the  original  contract^  or  was  that  con> 
tract  at  an  end,  and  this  furnished  on  a  new  contract. 

This  case  differs  from  Stevenson's  in  this,  that  there  was  no 
settlement  between  the  parties,  or  anything  to  show  that 
Creighton  &  Dudley  knew  that  the  work  was  finished ; 
they  were  not  bound  to  go  from  day  to  day  to  see  if  it  was 
finished. 

Bills  had  been  sent  in  as  usual,  according  to  Creighton's 
fit&tements,  but  not  with  a  view  to  settlement. 

This  lumber,  although  furnished  at  a  long  interval,  was 
furnished  doubtless  on  running  account — i,  e.,  the  accounts 
were  none  of  them  considered  closed.  It  was  thus  furnished 
on  the  original  contract,  not  on  a  new  one. 

As  to  its  being  charged  in  several  small  items  to  each  ac- 
count, even  had  the  object  of  Creighton  in  doing  so,  been 
to  extend  the  time  of  lien,  he  might  perhaps  have  done  bo. 
There  is  uo  evidence  of  the  first,  nor  is  that  inference  to  be 
drawn  from  the  mere  circumatanoe  that  the  items  were 
separate ;  at  this  time,  however,  there  was  no  neceasity  for 
doing  so.  Uis  individual  account  had  items  as  late  as  Jiin- 
nary  18  to  21,  three  months  before  the  account  was  filed, 
and  Creighton  &  Dudley  as  late  as  March  24,  six  weeks  be- 
fore their  account  was  filed,  and  all  being  still  within  time; 
and  if  the  mere  object  had  been  to  fasten  liens,  they  could 
have  been  placed  to  the  oldest  account. 

It  is  claimed  that  part  of  this  lumber  was  not  used  by 
Loomis  &  Campbell  in  the  construction  of  the  wine  house. 
;  It  is  not  necessary  that  the  lumber  should  have  actually  gone 
into  the  house,  if  furnished  for  that  purpose,  and  misused. 
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St.  247,  viz :  ^'  That  the  liea  extends  to  all  the  material  Jn 
good  faith  furnished  for  the  purpose  of  erecting  or  repairing 
a  house  in  pursuance  of  an  agreement  with  the  owner,  not- 
withstanding a  part  may  subsequently  be  otherwise  appro* 
priated,  without  the  consent  of  the  party  furnishing  it/' 
Decree  accordingly. 


Wm.  H.  Lape  v.  David  A.  Pabvin  bt  al. 

(No.  10,797.) 

Where  H.,  P.,  B.,  and  A.  contributed  each  an  equal  sum  to  be  expended  hj 
H.  in  building  asteamboaty  with  the  understanding  that  these  sums  with 
such  credit  as  he  could  obtain  would  enable  H.  to  get  her  out,  and  that  she 
should  then  be  run  in  his  name  until  her  debts  were  paid  out  of  her  net 
earnings,  and  that  he  should  then  convey  three- fourths  to  P.  B.  and  A. 
retaining  one-fourth  himself,  but  that,  meanwhile,  they  should  have  no 
interest  in  her,  and  there  was  no  agreement  to  repay  the  advances  in  case 
the  enterprise  failed,  the  transaction  constitutes  a  partnership,  fh>m  the 
beginning,  and  P.  B.  and  A.  are  liable  for  the  unpaid  debts  contracted  in 
building  the  boat. 

Special  Term  : — This  is  an  action  brought  to  recover  for 
labor  and  materials  furnished  in  the  construction  of  the 
steamboat  Orescent.  There  is  but  a  single  question,  viz  : 
Were  the  defendants  interested  in  the  boat  as  owners  at  the 
time  the  plaintift*'s  debt  accraed. 

It  appears  that  one  Holmes,  a  steamboat  captain,  desiring 
to  build  a  boat,  applied  to  the  defendants,  Parvin,  Brown 
and  Anschutz,  to  join  him  in  the  enterprise.  They  declined 
to  take  any  interest  as  owners  in  the  boat,  but  at  different 
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times  each  contributed  the  sum  of  two  thoasaod  dollars, 
which  was  used  in  the  building  of  the  boat  apoQ  an  agree- 
ment, the  inducements  to,  and  terms  of  which  seem  to  have 
been  these :  Holmes  represented  that  he  had  two  thousand 
dollars,  and  that,  with  six  thousand  more,  he  could  get  credit 
enough  to  get  out  the  boat,  and  that  he  could  then  earn 
enough  to  pay  ofl'  her  debts ;  and  it  was  agreed  that  the 
boat's  papers  should  be  taken  out  in  the  name  of  Holmes; 
that  she  should  be  run  by  him  until  her  eamiage  paid  her 
debts,  and  that  he  should  then  convey  one-fourth  of  her  to 
each  of  the  defendants,  Parvin,  Anschutz  &  Brown,  retain- 
ing the  other  fourth  himself,  they  meanwhile  to  have  no 
interest  in  her.  No  provision  was  made  for  the  payment 
of  interest  upon  these  advances,  or  the  repayment  of  the 
principal  in  case  the  boat  failed  to  earn  enough  to  pay  her 
debts.  The  boat  proved  unsuccessful,  and  Holmes  died  be- 
fore he  wa&  able  to  provide  for  such  payment. 

There  was  some  testimony  tending  to  show  that  the  de- 
fendants acted  as  owners,  and  allowed  themselves  to  be  held 
out  as  such  to  the  public.  The  debt  sued  on,  however,  was 
contracted  on  Holmes'  statement,  that  Farvin,  Brown  & 
Anschutz  were  joint  owners  with  him. 

King  ^  Thompson,  for  plaintift". 

Snow  and  Bradstreet,  for  defendants. 

HoADLT,  J.  The  only  question  I  have  considered  is, 
whether  the  admitted  facts  require  the  conclusion  as  a  mat- 
ter of  law,  that  while  Holmes  was  building  the  boat,  Parvin, 
Brown  &  Anschutz  were  interested  with  him  aa  partners  or 
part  owners. 
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passengers  for  their  mutual  profit,  they  are  partners  in  the 
business  so  transacted.  CoUjrer  on  Partnership,  section  1186. 
And  where  by  agreement  a  ship  is  to  be  built  by  several, 
persons,  through  the  agency  of  one  of  them,  and  to  be  sub- 
sequently run  for  their  mutual  benefit,  the  debts  contracted 
by  the  agent  within  the  scope  of  his  authority  are  the  debts 
of  all. 

The  test  of  partnership  is  communion  of  net  profits  as  such. 
It  matters  not  that  the  dividends  of  the  profits  payable  in 
money  are  not  to  be  declared.  K  they  are  to  be  re-invested 
in  the  enterprise,  or  expended  in  improvements  upon  the 
subject  of  the  adventure,  or  in  enhancing  its  value,  the  parties 
are  still  partners.  If  the  profits  are  in  any  way  applied  to 
the  benefit  of  the  parties,  there  is  a  communion  of  profits, 
and  a  partnership  as  to  third  persons. 

In  this  case.  Holmes,  Parvin,  Brown  &  Anschutz,  each 
contributed  two  thousand  dollars  to  the  building  of  the 
Crescent.  She  was  to  be  run  until  the  profits  of  her  busi- 
ness paid  her  debts,  and  then  each  of  these  parties  was  to 
become  the  owner  of  one-fourth.  Holmes  meanwhile  retain- 
ing the  legal  title  in  his  own  name. 

It  is  obvious  that  they  were  engaged  in  a  joint  adventure, 
the  profits  of  which  they  were  to  share — not  in  money,  but 
in  the  addition  to  the  value  of  the  vessel,  created  by  the  pay- 
ment of  her  debts,  and  the  removal  of  the  incumbrance  upon 
her. 

The  case  becomes  clearer  by  resorting  to  the  hypothesis 
of  success  in  that  enterprise.  Suppose  that  the  Crescent  oost 
$16,000,  one-half  advanced  by  Holmes  and  the  defendants, 
the  other  half  being  credits  furnished  by  the  plaintiff  and 
others.  After  one  year  she  has  earned  |8,000  net,  and  her 
debts  are  paid,  and  Holmes  conveys  to  each  of  the  defend- 
ants one-fourth.  It  is  obvious  that  for  a  capital  of  |2,000 
advanced,  each  of  the  defendants  has  become  the  owner  in 
consequence,  and  as  the  result  of  the  enterprise,  of  an  unin- 
cumbered interest  worth  |4,000,  less  the  diminution  in  value 
caused  by  a  year's  use  of  the  joint  property.     It  can  not 
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therefore  be  denied,  that  he  has  received  a  share  of  the  net 
profits  of  this  use,  and  that  in  the  business  of  the  boat,  at 
least,  each  defendant  was  interested  equally  with  Holmes. 

There  are  two  principal  indicia  of  partnership,  community 
of  profits,  and  community  of  capital  stock.  Both  of  these 
exist  here.  Each  contributed  an  equal  sum  in  money,  each 
was  to  share  equally  in  the  profits. 

But  it  may  be  said  that  although  it  may  result  that  the 
defendants  were  partners  in  the  running  of  the  Crescent,  by 
virtue  of  their  interest  iu  her  profits,  they  are  not  necessarily 
such  in  the  boat  herself.  I  can  not  make  the  distinction. 
The  transaction  is  not  divisible.  The  boat  was  to  be  built 
and  paid  for,  in  part  with  the  money  of  the  defendants  ad- 
vanced by  them,  in  part  with  the  money  earned  in  running 
her,  and  then  they  were  to  own  her.  The  enterprise  included 
the  building  as  well  as  the  use  of  the  boat.  It  seems  to  have 
been  an  adventure  in  which  the  ownership  of  the  boat  her- 
self unincumbered  was  to  have  been  the  very  profit  expected. 
And  the  defendants  must  be  held  to  have  been  interested 
throughout  in  law,  as  they  evidently  were  in  fact. 

The  defendants  seem  to  have  thought  that  in  this  way 
they  could  secure  the  advantages  of  an  act  of  incorporation, 
without  resort  to  legislative  authority,  and  without  subject- 
ing themselves  to  liabilities  beyond  the  loss  of  their  original 
advance.  I  know  of  no  power  competent  to  sanction  such  a 
plan,  as  even  under  the  forms  of  a  corporation,  the  stock- 
holders in  Ohio  are  now  individually  liable  in  case  of  insolv- 
ency, in  a  sum  equal  to  their  stock. 

I  think,  therefore,  that  there  was  a  partnership  from  tne 
beginning,  that  the  defendants,  equally  with  Holmes,  con- 
tributed to  the  capital  stock,  that  they  were  to  have  shared 
in  the  profits,  and  of  which  they  must  bear  the  losses. 

Judgment  for  plaintifil 
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BoBBRT  B.  Wallace  v.  Exboutobs,  etc.,  of  Chablbs 

McMlOEBN,  dbo'd,  bt  al. 

(No.  9,848.) 

1.  The  bequest  of  an  annuity  to  A.,  in  trust  for  the  use  and  benefit  of  his  wife 
and  family  during  the  life  of  the  said  A.,  does  not  include  A.  as  a  bene- 
ficiary, in  the  term  family. 

3.  A  grantee  or  devisee  may  disclaim  a  grant  or  devise  whereby  the  evtate 
will  descend  to  the  heir  or  pass  in  some  other  direction. 

3.  The  disclaimer  of  a  bequest  or  devise,  set  up  in  an  answer  in  a  legal  pro- 
ceeding, will  be  sufficient  as  an  estoppel  against  him  forever. 

Special  Term. — Proceeding  by  the  plaintiff  as  a  judg- 
ment creditor  of  Andrew  McMicken,  to  subject  whatever 
interest  or  estate  McMicken  may  be  entitled  to  under  the 
will  of  his  uncle,  Charles  McMicken,  deceased.  The  provi- 
sions of  the  will  are  sufficiently  stated  in  the  decision  of  the 
Court. 

Stephen  Clarke  for  plaintiff^ 

TT.  B.  Caldwell  J  for  McMicken. 

Thos,  M.  Key^  for  the  executors,  etc.,  of  Chas.  McMicken. 

^  Storer,  J.  The  object  of  this  bill  is  to  charge  whatever 
estate,  real  or  personal,  vested  by  law  in  Andrew  McMicken, 
under  the  will  of  Charles  McMicken,  deceased. 

The  plaintiff  is  the  judgment  creditor  of  Andrew  Mc- 
Micken, who  is  represented  as  possessing  no  property  that 
can  be  reached  on  execution. 

We  have  been  referred  to  several  clauses  in  the  will  of 
Charles  McMicken,  which,  it  is  claimed,  give  to  Andrew 
McMicken,  either  legal  or  equitable  interests  that  we  may 
charge  with  the  payment  of  the  plaintiff's  judgment. 


S^ 
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First,  our  attention  is  directed  to  the  fourth  article,  which 
devises  several  small  tracts  of  land  to  Andrew  McMicken, 
the  testator's  nephew,  "for  the  use  and  benefit  of  hia  wifei 
Bachel  Ann ;  and,  lifter  her  death,  to  her  children  in  feoj 
with  power,  on  his  part,  to  sell  and  dispose  of  the  same  at 
hie  discretion." 

This,  we  Iiave  no  doubt,  is  a  specific  devise,  of  all  the  prop- 
erty desciibed,  for  the  benefit  of  the  cestui  qui  trust,  who,  not 
only  will  be  protected  in  the  estate  vested  in  the  trustee,  bat 
may  follow  the  proceeds  of  the  estates  sold  or  disposed  of  by 
him,  into  any  other  property,  where  the  same  may  be  inveated, 
and  ask  the  aid  of  a  court  of  equity  to  restrain  improvident 
sales  or  improvident  investments,  and,  if  necessary,  should  the 
trustee  fail  to  perform  his  duty,  or  become  incapacitated,  to 
interpose,  by  decree,  in  the  appointment  of  a  new  trustee,  or 
to  take  such  steps  as  may  be  required  to  effectuate,  in  the 
fullest  extent,  the  testator's  intention. 

The  trust  created  for  the  wife  of  Andrew  McMicken, 
imparts  no  power  to  him  to  collect  the  rents,  or  to  interfere 
with  her  rights  on  the  grouod  of  marital  relations.  What- 
ever authority  is  given  to  the  husband  by  the  common  law, 
either  for  the  life  of  his  wife  or  by  curtesy  after  her  death, 
is  taken  away  by  statute.     Swan's  Stat.  712,  713. 

For  all  practical  purposes,  unless  he  acts  by  the  consent 
and  permission  of  his  wife,  a  husband  in  Ohio  is  not  her  agent, 
even  in  the  management  of  her  separate  estate.  He  has  no 
interest  therein  that  can  be  sold  on  execution  or  alienated 
by  himself. 

Nor  is  there  any  legal  objection  to  the  appointment  of  the 
husband  to  act  as  trustee  of  bis  wife;  nor  even  for  his  selecr 
tion  by  her  to  act  as  her  agent.  Where  there  is  no  fraud, 
where  creditors  are  not  injured,  we  think,  there  is  manifest 
propriety  for  such  a  course  to  be  pursued.  It  maintains  con- 
fidence between  the  parties,  while  it  strengthens  the  moral 
ties  which  are  necessary  to  the  happiness  of  domestic  life. 
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jadgment,  bond,  note,  accounts  or  otherwise,  all  the  rents, 
issues,  and  profits,  which,  at  the  time  of  my  death,  may  be 
due  rae  from  the  land,  specifically  devised  to  my  said  nephew, 
Andrew  McMiclcen;  my  horses  and  carriages;  all  my 
library,  and  household  furniture  of  every  description,  and 
any  other  personal  property  not  hereinafter  specifically  de- 
vised, which  said  library,  furniture,  and  personal  property 
ehall  be  equally  divided  by  the  said  Andrew  McMicken  with 
my  niece,  Lizzie  McMicken." 

This  clause,  in  our  judgment,  vests  in  Andrew  McMicken, 
for  the  joint  benefit  of  himself  and  Lizzie  McMicken,  the 
library,  furniture,  and  other  personal  property  not  specifi- 
cally devised.  The  other  portions  of  this  clause,  which 
refer  to  the  debts,  rents,  etc.,  we  must  hold,  passed  under 
the  general  trust  to  Andrew  McMicken  for  the  benefit  of 
his  wife  and  children.  This  necessarily  follows,  we  think, 
from  the  expressed  intentions  of  the  testator.  We  find  it 
pervading  the  entire  will.  The  object  evidently  was  to 
secure  this  property,  devised,  to  the  wife  and  children  of  the 
testator's  nephew,  and  not  to  vest  any  estate  in  Andrew 
McMicken  which  could  be  charired  with  his  debts :  and  the 
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all  the  property  specifically  deecribed  iq  the  anbaeqaeut 
clsuses  of  Andrew  McMickeu'a  will,  unleas  tbere  is  a  direct 
and  manifeat  purpose  to  except  it.  We  find  no  sncb  inten- 
tion, but,  on  the  contrary,  the  only  reaervation  made  by  the 
teetator  is  that  which  excepts  the  library,  furniture,  etc., 
from  the  general  deviae. 

The  permission  granted  in  the  ninth  clanse  of  the  fonrth 
article  to  Andrew  McMicken  to  occupy  the  testator's  man- 
sion for  five  years,  without  rent,  depends  eotirety  upon  the 
disposition  of  the  devisee  to  accept  the  gift.  It  must, 
noless  it  has  actually  vested  by  the  possession  of  the 
devisee,  or  some  equivalent  act,  significant  of  his  right  to 
the  ownership  of  the  term,  be  regarded  ae  an  interest  liable 
to  be  subjected  by  a  creditor;  and  how  far  the  estate  could 
then  be  reached  for  the  payment  of  debts  would  depend 
upon  other  questions,  growing  out  of  the  exemption  laws, 
which  we  are  not  now  required  to  decide. 

By  the  seventh  article  the  testator  bequeathed  "  to  Andrew 
McMicken,  in  trust,  for  the  use  and  benefit  of  his  wife  and 
family,  during  the  life  of  the  said  Andrew,  and  not  to  be 
subject  to  any  debts  due  by  him  now  or  hereafter  con- 
tracted, the  annuity  or  yearly  sum  of  |1,500,  payable  semi- 
annually." 

This  bequest  is  said  to  be  charged  with  the  debts  of  An- 
drew McMicken,  on  two  grounds. 

First.  That  the  testator's  real  intention  is  to  secure  to  his 
nephew  a  yearly  income,  through  the  intervention  of  his  wife 
and  children,  and  thus  give  indirectly  an  annuity,  which,  if 
devised  directly  by  him,  woold  be  subject  to  his  debts.  If 
the  trust  had  been  created  by  Andrew  McMicken,  convey- 
ing his  own  property  for  such  a  purpose,  the  objection 
would  have  been  doubtless  a  valid  one;  for  in  such  a  case 
his  creditors  might  well  have  complained  that  they  have 
been  delayed  or  hindered  in  the  recovery  of  their  debts,  or 
deprived  entirely  of  any  remedy  in  the  ordinary  course  of 
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bequests ;  he  may  limit  them  as  he  pleases,  and  direct  their 
application  as  it  shall  appear  best  to  himself.  TSo  creditor 
but  his  own  can  thus  be  defrauded  by  the  exercise  of  his 
partiality  or  caprice,  and  the  manner  in  which  he  may 
direct  his  estate  to  be  appropriated  furnishes,  therefore,  no 
ground  for  our  interference. 

In  the  case  before  us  the  testator  might  have  given  the 
annuity  directly  to  the  wife  of  his  nephew  and  her  family, 
and  our  statute  would  have  protected  them  in  its  enjoyment 
to  the  exclusion  of  the  husband;  and  the  intervention  of 
the  husband's  name  to  sustain  the  trust  for  their  benefit 
does  not,  88  we  apprehend,  make  any  difference  in  the  prin- 
ciple. 

Second.  The  plaintiff's  counsel  very  ingeniously  refers  to 
the  word  *'*  family  "  as  indicating  the  purpose  of  the  devise, 
and  seeks  to  include  the  husband  within  the  term  as  com- 
posing, in  legal  contemplation,  an  integral  part  of  the  de- 
scription, and,  therefore,  entitled  to  share  in  the  testator's 
bounty. 

"We  think  the  assertion,  in  the  case  before  us,  can  not  be 
properly  n\ade.  There  may  be  cases  where,  from  the  con- 
text as  well  as  the  whole  will,  when  reference  is  made  to 
the  subject,  we  might  fairly  conclude  a  testator  intended  to 
include  the  husband  within  the  term  family,  but  the  pur- 
pose must  be  very  clear.  Here  there  is  an  express  wish, 
pervading  the  entire  will,  that  the  creditor  of  the  devisee 
should  not  be  permitted  to  subject  the  property  devised.  It 
is  obvious,  therefore,  there  could  be  no  such  purpose  if  the 
devisee  should  be  included  in  the  terms  of  the  bequest. 

The  word  ^^  family"  is  narrowed  or  enlarged,  in  some 
instances,  to  include  near  kindred  in  other  heirs^  or  to  em- 
brace relations  by  marriage.  2  Jarman  op  Wills,  25,  in 
note;  and  in  2  WiUiams  on  Ex'r,  819.  But  we  can  find  no 
case  where  the  husband  is  properly  included  within  the 
description ;  on  the  contrary,  in  MacLerolh  v.  Baeon^  5  Yee. 
167,  the  Master  of  the  Rolls,  while  he  considered  the  hus- 
band is  properly  included  in  the  case  before  him,  expressly 
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says  that  the  word  family  can  not,  as  a  general  rule,  be  held 
to  mean  the  haeband. 

Iq  Blaekwell  v.  BuU,  1  Keen,  181,  the  Master  of  the 
Rolls  very  plainly  statea  the  true  rale.  "The  word  fam- 
ily is  capable  of  bo  many  applicatiooB,  that  if  any  one 
particular  construction  were  attributed  to  it  in  wills,  the 
intention  of  testators  would  be  more  freqently  defeated 
than  carried  into  effect.  Under  different  circamatances,  it 
may  mean  a  man's  household,  conmBting  of  himself,  his  wife, 
children,  and  seryants;  it  may  mean  bis  wife  and  children, 
or  his  children,  excluding  the  wife;  or,  in  the  absence  of 
wife  and  children,  it  may  mean  his  brothers  and  sisters,  or 
his  next  of  kin,  or  it  may  mean  the  geneological  stock  from 
which  he  may  have  sprung.  All  these  applications  of  the  word 
are  found  in  common  parlance,  and  in  the  case  of  a  will^  we 
•  must  endeavor  to  ascertain  the  meaning  in  which  the  testa- 
tor employed  the  word,  by  considering  the  circumstances 
and  situation  in  which  he  was  placed,  the  object  he  had  in 
view,  &ad  the  context  of  the  will."  See  also  the  elaborate 
opinion  of  Lord  Eldon  in  'Wright  v.  Atkym,  1  Turner  and 
Russ.  156;  Orani  v.Xy?nim,4  Russell, 292, and Z.ii«/ V. Bey, 
1  Hare,  581.  These  later  decisions,  fully  sustaining  the 
reasons  on  the  same  question  of  the  Master  uf  the  Rolls  in 
Bamta  v.  Patch,  8  Veaey,  605,  and  Oruiuys  v.  Coleman,  9 
Ves.  819. 

After  a  very  careful  examination  of  the  whole  will,  to 
aid  us  in  giving  a  construction  to  the  clauses  we  have  been 
referred  to,  we  are  satisfied  nothing  passes  to  A.  McMicken 
but  the  scholarship  in  Farmer's  College,  devised  in  article 
third,  the  moiety  of  the  household  furniture,  library,  and 
such  personal  property  as  had  not  already  been  specifically 
devised,  and  which  might  remain  after  the  debts  and  legacies 
are  paid,  as  all  the  personalty  are  charged  with  their  liqui- 
dation as  stated  in  the  eighth  clause  of  the  fourth  article. 
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designated,  and  to  occapy,  as  one  of  the  nephews  of  the 
deceased,  a  place  in  his  pew  in  the  Baptist  church. 

These,  however,  can  not  be  subjected  to  execution. 
Whether  this  property,  indeed,  can  be  taken  for  his  debts 
must  depend  upon  the  further  fact — is  it  exempted  or  not, 
by  law,  from  sales?  If  the  title  to  any  portion  of  the  testa- 
tor's property  should  have  technically  passed  to  Andrew 
McMicken,  he  may,  nevertheless,  accept  or  reject  the  devise. 
He  can  not  be  compelled  to  take  the  bequest,  nor  can  his 
creditors  charge  it  until  it  has  properly  become  his  property. 

The  rule  is  well  settled,  that  a  conveyance  made  in  the 
lifetime  of  the  grantee  by  deed,  as  well  as  a  devise,  may  be 
disclaimed  by  the  grantee  or  devisee;  not  so  with  the  heir: 
he  is  appointed  by  the  law  to  take,  and  where  the  estate 
falls  by  descent,  he  can  not  renounce  the  title  except  by 
release. 

"A  devisee,"  says  Chancellor  Kent,  "is  not  bound  to 
accept  of  a  devise,  nolens  volenSj  and  he  may  renounce  the 
gift,  by  which  act  the  estate  will  descend  to  the  heir,  or  pass 
over  in  some  other  direction  under  the  will."  4  Com.  688; 
8  B.  and  Aid.  81 ;  Doe.  dem.  Smyth  v.  Smyth,  6  Barn,  and 
Ores.  112;  1  Story,  499,  Webster  v.  GUman. 

But  it  is  argued,  there  must  an  unequivocal  act  of  dis- 
claimer. Whether  it  can  be  effected  by  parol  is  doubtful, 
but  a  written  release  will  be  sufficient  and  a  fortiori^  any 
legal  proceedings,  which  necessarily  estop  a  party,  as  where 
the  devisee,  by  his  answer,  disclaims  all  right  to  any  prop- 
erty or  interest,  real  or  personal,  that  may  have  been  given 
to  him  by  the  testator's  will ;  it  must  follow,  he  can  not 
thereafter  set  up  his  claim.  He  is  for  ever  estopped.  In 
conclusion,  we  regard  the  policy  of  the  law,  which  fietvors 
testamentary  bequests  for  the  benefit  of  the  wives  and  chil- 
dren of  devisees  to  be  eminently  just.  The  principle  it 
vindicates  is  now  the  rule  of  decision  in  Ohio  by  positive 
legislation ;  and  if  a  husband,  not  in  debt,  may  create  a 
trust  for  his  family,  which,  de  facto,  becomes  their  separate 
estate,  therj  can  be  no  legal  obstacle  to  the  attainment 
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of  the  Bame  purpose,  through  a  deviae  bj  the  relative  of  the 
hnshand  in  trust  for  the  same  object.    In  such  caees  no  one 
can  complain,  for  no  one  can  be  said  to  suffer  an  injury. 
No  creditor  is  defrauded,  and  no  rule  of  eqnit;  violated. 
Bill  dismissed. 


Hezekiah  Stites  v.  Wu.  IIobbs. 

(No.  10,406.) 


1.  In  Obio,  the  covenant  againet  incumbrance  U  a  real  covenant  running 
with  tbe  land,  and  not  broken  u     " 


3.  Wtere  promiesory  notes  were  given  in  part  payment  of  real  eatale,  con- 
veyed by  a  deed  containing  tbe  convenants  of  warranty  and  freedom  ttoia 
incumfarancea,  and  at  tbe  time  tbe  land  waa  mortgaged  for  more  than 
it*  value,  one  to  whom  the  notes  were  traUEfeired  before  maturity  for 
value,  but  with  full  aotic«  of  these  facts,  may  recover  against  the  maker 
□f  the  notes,  although,  after  the  indorsement,  an  eviction  occurred  by 
lale  of  the  land  upon  foreclosure  under  the  prior  incumbrance. 

3.  In  luch  case,  at  the  time  the  notes  were  traosfarred,  there  was  no 
existing  set-off  or  equity  against  the  notes,  but  only  the  possibility  of 
a  future  set-olf. 

4.  If,  when  the  notes  were  indorsed,  there  was  a  mortgage  to  secure  them, 
given  to  the  indorsee  by  the  payee,  upon  the  same  land,  whether 
the  indorsee  was  thereby  bo  charged  with  notice,  of  tbe  covenantt 
contained  in  the  deed  from. the  payee  to  the  maker  and  the  prior  in- 
cumbrance, as  that  these  facts  can  be  used  to  defeat  his  recovery  on  tbe 
notes?     QiHEre. 

Special  Term. — An  action  npon  two  promissory  notes, 
made  by  the  defendant,  Hobbs,  on  April  1,  A.  D.  1858,  pay- 
able to  the  order  of  L.  M.  Finer,  in  one  and  two  years 
after  date  respectively,  and  by  him  indorsed  to  the  plaintiff, 
Stitee.  The  defense  was,  that  the  notes  were  given  in  part 
payment  for  certain  land  sold  by  Finer  to  Hobbs ;  that  at 
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conveyed  b;  deed  containing  covenants  of  general  warranty 
and  freedom  from  incumbrances ;  that  at  the  time  there  was 
a  prior  uncanceled  mortgage  upon  the  premises,  made  by 
Finer  to  Pendleton  and  Strader,  under  date  of  January  22, 
A.  D.  1851,  in  the  sum  of  ISIO,  which  was  given  to  secure 
purchase  money,  and  which  was  a.  lien  at  the  time  of  the 
sale,  and  that  of  these  facts  the  plaintiff  had  notice  when 
he  took  the  notes.  The  reply  alleges  that  the  notes  were 
purchased  from  Finer  for  value  before  their  maturity  and 
without  notice. 

W.  Penn  Nixon  and  Robert  A.  Johnstoriy  for  pl^ntifi'. 

Dodd  and  Huston,  for  defendants. 

HoADLY,  J.  The  &cts  appear  to  be,  that  Finer  owning  a 
lot  of  land  in  the  town  of  Pendleton,  incumbered  by  a 
mortgage  to  Strader  and  Pendleton,  procured  Hobbs  to 
purchase  it,  without  an  examination  of  title,  upon  the  repre- 
sentation that  the  title  was  good  and  free  from  incumbrances, 
and  conveyed  it  to  him  by  a  deed  of  general  warranty,  con- 
taining also  a  covenant  against  incumbrances,  taking,  in 

:>in    TintfiR    in     nnnRtinn.       Tl(>fnrn    TnBtiiHt.v 


OCTOBER  TERM,  1859. 


HesekiaK  8tiU«  v. 


of  the  execution  of  the  deed  fVom  Piuer  to  Hobbs,  aod 
the  coTeQants  therein,  and  of  the  existence  of  the  elder 
mortgago  to  Strader  and  Pendleton,  and  can  not,  therefore, 
be  considered  in  the  light  of  a  purchaser  without  notice.  , 

Had  the  covenants  been  then  broken  by  an  eviction,  with 
notice  of  which  a  search  of  the  records  would  have  ac- 
quainted Stites,  the  question  would  be  one  of  much  interest. 
How  far,  indeed,  the  use  of  the  words  "  notice,"  "construct- 
ive notice,"  is  fairly  applicable  to  junior  mortgages  in  Ohio 
may  be  doubted.  This  language,  ori^nally  applied  where 
notice  of  an  elder  equity  subjected  the  junior  incumbrance 
to  its  lien,  seems  to  fail  when  the  record  of  the  mortgage  is 
made  to  decide  the  question  of  right  definitively,  apd  a  sub- 
sequent mortgage  is  unafiected  even  by  actual  notice. 

But  in  this  case  I  am  relieved  from  any  consideration  of 
this  question,  by  the  fact  that  at  the  time  of  sale  of  the 
notes  by  Piner,  there  had  been  no  breach  of  the  covenants 
in  the  deed  from  Piner  to  Hohbs. 

The  covenant,  of  freedom  from  incumbrances,  in  Ohio, 
is  a  real  covenant  running  with  the  land,  not  broken  until 
eviction. 

In  this  case,  the  proof  shows  that  the  suit  for  foreclosure, 
instituted  by  Strader  and  Pendleton,  was  commenced  after 
the  sale  of  the  notes.  At  the  time  of  the  sale,  therefore,  the 
record  showed  no  present  claim,  bat  only  the  possibility  of  a 
future  action  upon  the  covenant,  or  set-off  against  the  notes, 
by  Hobbs  against  Piner.  An  indorsee  in  Ohio  takes  a  note 
subject  to  any  existing  set-off  of  which  he  has  notice. 
Even,  therefore,  if  Stites  had  been  informed,  in  fact,  of  the 
existence  of  the  covenant,  and  of  the  prior  incumbrance, 
there  would  be  no  defense.  For  "  non  constat"  he  might  have 
said  "that  there  ever  will  he  an  eviction." 
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examination  of  the  records  would  have  disclosed  to  Stites 
the  fact  that  Finer  had  conveyed  the  property  and  cov- 
enanted against  incumbrances,  it  would  not  have  warranted 
the  conclusion  that  a  fraud  was  practiced.  For  he  would 
have  been  justified  in  supposing  that  Hobbs  also  had  ex- 
amined the  title,  and  had  taken  it  with  knowledge,  and  re- 
lying upon  the  covenants  for  security. 
Judgment  for  the  plaintiff. 


Harkibt  E.  Campbbll  v.  Ezbkibl  McElbvbt  bt  al. 

(No.  11,352.) 

1.  Where  a  lease  has  been  forfeited  by  non-payment  of  rent,  Bubaequent 
payment  of  the  same  rent  was  not  at  common  law  a  waiver  of  the  for- 
feiture. 

2.  And  where,  as  in  Ohio,  legal  and  equitable  relief  may  be  afforded  in  the 
same  proceeding,  nothing  less  wiU  be  adjudged  a  waiver  in  such  cases 
than  that  state  of  facts  which  in  equity  would  afford  the  basis  of  a  decree 
for  redemption. 

3.  Therefore,  while  under  the  Ohio  system  of  practice,  payment  may  be 
a  sufficient  waiver,  the  recovery  of  judgment  for  the  rent  in  arrear  is 
not.  A  covenant  to  erect  a  building  and  pay  for  it,  "  so  that  when  com- 
pleted, it  and  the  lessee's  rights  lender  the  contract,  should  be  entirely 
free  and  unincumbered,"  is  not  broken  if  the  fact  be  that  the  building 
has  been  erected,  although  part  of  the  cost  remains  unpaid,  but  there  is 
no  lien  upon  the  premises  therefor. 

4.  A  mortgagee,  of  a  leasehold  will  be  permitted  to  redeem  the  premises 
from  forfeiture,  and  the  sum  he  pays  in  such  case  will  be  a  preferable 
charge,  in  redemption  account,  against  the  lessee  and  all  claiming  under 
him. 

Special  Tbrm. — On  demurrers  to  answers. 

The  petition  avers  that  the  plaintiff  and  Samuel  J.  Broad- 
well  were  seized  in  fee  of  a  lot  at  the  north-west  corner  of 
Fourth  and  Vine  streets,  thirty  feet  in  front  on  the  former 
by  ninety-nine  on  the  latter;  that  they  entered  into  a  con- 
tract with  the  defendant,  McElevey,  on  the  26th  of  April, 
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1856,  whereby  they  agreed  to  lease  him  this  property  for 
ninety-niQe  years,  renewable  for  ever^  commenciDg  May  1, 
1866,  at  an  annual  rent  of  ^3,600,  payable  quarterly,  one- 
half  to  the  plaintifi^  the  other  to  Broadwell,  the  lessee  to 
pay  all  taxes  and  assessments;  the  interest  of  the  lessee  to 
be  forfeited,  without  demand,  upon  the  non-payment  of  any 
installment  of  rent,  or  of  any  tax  or  assessment,  or  the 
breach  of  any  of  the  covenants.  The  petition  further  avers 
that  it  was  expressly  agreed  that  the  lease  should  not  be 
made,  nor  the  contract  be  binding  upon  the  plaintiff  and 
Broad w^l,  except  upon  and  after  the  fulfillment  by  McElevey 
of  these  stipulatious.: 

First.  That  he  should  pay  the  t(3,600  per  annum,  one-half 
to  each^  commencing  May  1, 1856,  in  quarterly  installments, 
and  all  taxes  and  assessments  on  and  after  April  26, 1856. 

Secondly.  That  he  should  within  two  years  erect  on  the 
premises  a  substantial  building  of  brick  and  stone,  worth  at 
least  $20,000,  and  pay  therefor,  so  that  when  completed,  it 
and  McElevey's  rights  under  the  contract  should  be  entirely 
free  and  unincumbered. 

The  sum  of  $15,000  was  agreed  upon  as  liquidated  dam- 
ages in  case  McElevey  failed  to  comply  with  the  contract 
during  the  stipulated  period  of  two  years. 

The  petition  further  avers  that  McElevey  took  possession 
under  the  contract,  but  that  though  he  erected  a  building 
he  did  not  and  never  has  paid  for  it,  but  that  there  is  a  sum 
of  $1,648  due  from  him  to  mechanics  and  others  who  fur- 
nished  labor  or  materials  which  entered  into  it,  and  that  he 
has  not  paid  the  rent  reserved  by  the  contract,  but  that  an 
installment  of  $450  thereof  became  due  May  1, 1859,  to  the 
plaiutifi',  which  he  refuses  to  pay. 

And  the  petition  makes  certain  sublessees  under  McEle- 
vey, and  mortgagees  under  him,  also  parties,  and  prays  for 
the  recovery  of  possession  of  the  premises  and  damages  for 
its  detention. 

To  this  petition  Wesley  M.  Cameron  and  others,  mortga- 
gees, answer  that,  in  May,  1858,  McElevey  conveyed  to 
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them  all  his  leasehold  estate  in  the  premises,  by  way  of 
mortgage,  to  secure  notes  payable  in  May,  1860,  for  varioos 
sums  amounting  in  all  to  about  $17,000,  given  for  labor  and 
materials  employed  in  the  erection  of  the  building;  that  no 
part  of  this  indebtedness  has  been  paid,  that  the  mortgage 
is  their  only  security,  that  the  building  is  worth  |30,000, 
and  that  McElevey  is  insolvent.  And  they  pray  that  the 
amount  of  rent  due  may  be  ascertained,  and  they  be  allowed 
to  pay  the  same,  and  be  subrogated  to  the  plaintiff's  rights 
in  relation  thereto;  that  on  payment  thereof  the  amount 
may  be  declared  a  lien  on  the  leasehold,  and  that  it  be 
sold  to  pay  the  same  and  the  mortgage  debt. 

An  amended  answer,  filed  by  the  same  parties,  avers  that 
at  the  November  term,  1859,  of  this  court,  tjie  plaintiff  re- 
covered a  personal  judgment  against  McElevey  for  the 
same  rent  in  arrear,  claimed,  as  the  basis  of  a  rescission  of 
the  contract,  in  the  petition. 

To  both  answers,  the  plaintiff  demurs. 

A.  H.  MeQuffeyy  and  Mills  ^  Qoshorriy  for  plaintiff. 

JR.  M.  Corwine,  and  Worthington  ^  Matthews^  for  defend- 
ants. 

HoADLY,  J.  Proceeding  to  examine  the  questions  pre- 
sented by  the  demurrers  in  their  natural  order,  the  first 
arises  upon  the  amended  answer,  and  relates  to  the  right  of 
the  plaintiff  to  the  relief  she  seeks. 

Although  the  plaintiff  counts  not  upon  a  lease,  but  a 
contract  for  a  lease,  I  suppose  the  rules  that  govern  the 
rights  of  the  parties  are  no  other  than  if  the  lease  had  been 
actually  executed. 

And  the  proposition  for  which  the  defendants  contend  is, 
that  the  recovery  of  judgment  for  rent  in  arrear  waives  any 
forfeiture  created  by  the  non-payment  of  the  same. 

The  rule  of  law  governing  this  subject  may  be  stated  thus. 
Any  act  done  by  the  lesser  after  and  with  a  knowledge  of 
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the  forfeiture,  which  recognizes  or  affirms  the  tenancy  as 
sabfiiating,  waives  the  forfeiture. 

But  a  material  distinction,  not  tot  be  overlooked,  ia^that  it 
must  be  an  act  which  affirms  the  tenancy  as  subsisting  after 
the  forfeiture;  not  an  act,  though  done  subsequently,  which 
merely  recognizes  the  tenancy  as  subsisting  before  or  until 
the  forfeiture.  Hence  it  has  always  been  held  that  a  sub- 
sequent distress  waives  a  forfeiture/for  a  landlord  can  ouly 
distrain  while  the  tenancy  subsists.  The  distraint,  there- 
fore, affirms  that,  at  its  date,  the  relation  of  landlord  and 
tenant  exists,  for  without  that  there  can  be  no  distraint. 
Lord  Coke  says  (Pennant's  Case,  3  Rep.  61):  '^  K  the  lesser 
distrains  for  the  same  rent  for  which  the  demand  was 
made,  he  hath  thereby  also  affirmed  the  lease,  for  his  distress 
for  the  rent  received;  for  after  the  lease  determined,  he 
can  not  distrain  for  the  rent."  See  also  Zouch  v.  WiLlingale^ 
1  H.  Black.  811. 

So,  too,  the  suing  out  of  an  Assise  of  Novel  Disseizin  for 
a  rent  waives  any  previous  forfeiture,  for  by  this  proceeding 
the  demandant  affirms  that  there  is  a  subsisting  rent  of  which 
he  has  been  disseized.     Co.  Litt.  211  b. 

So,  too,  if  a  landlord  accept  rent,  due  at  a  day  after  the  for- 
feiture accrued,  this  is  a  waiver  because,  as  Lord  Coke  says, 
(Co.  Litt.  211  b.)  ^*  he  thereby  affirmeth  the  lease  to  have  a 
continuance." 

And  to  this  effect  are  many  cases :  Browning  v.  Bestony 
Plowden,  133;  Harvey  v.OswaldyCro.  Eliz.  553, 572;  Whitchcot 
v.  FoZy  Cro.  James,  398 ;  Fox  v.  Swann,  Styles,  483 ;  Kin- 
nersley  v.  Orpe^  Douglas,  57 ;  Qoodright  v.  Davids^  Gowper, 
803 ;  jBoe,  Gregson  v.  Harrison^  2  Term,  425 ;  Qoodright  v. 
Cordwent,  6  Term,  219;  Arnsby  v.  Woodward^  6  Barn.  &  Cres. 
519 ;  jDoe,  Oatehouse  v^  Rees^  4  Bing.  TS.  C.  384 ;  Collins  v. 
Cantyy  6  Cush.  415 ;  Conway  v.  Starkweather^  1  Denio,  115 ; 
Camp  V.  PidveTy  5  Barb.  97 ;  Clarke  v.  CummingSy  5  Barb.  359 : 
Stuyvesant  v.  DaviSy  9  Paige,  427;  Newman  v.  Buttery  8 
Watts,  55 ;  Boggs  v.  Blacky  1  Binney,  333 ;  Doe,  Bichburg  v. 
BarUeyy  1  Busbee's  Law,  418. 
37 
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To  this  end  the  Court  of  King's  Bench  held  in  Doe^ 
Cheny  v.  Batten,  Cowper,  243,  that  the  rent  accruing  after 
a  forfeiture,  must  be  shown  to  have  been  taken  eo  nomine, 
and  with  a  knowledge  of  the  forfeiture.  If  received  in  the 
shape  of  damages  for  the  detention  of  the  land,  it  is  no  more 
than  what  could  be  recovered  as  mesne  profits,  and  therefore 
not  waived,  and  they  held  that  it  was  a  question  of  intent, 
and  for  the  jury  in  ea^h  case  to  say  how  the  money  was 
received. 

Lord  Mansfield,  in  the  course  of  his  opinion,  refers  with 
approval  to  a  case  tried  before  Mr.  Justice  Gould,  where 
it  was  held  that  the  landlord  might,  at  the  same  time,  bring 
ejectment  for  the  land,  and  sue  for  the  use  and  occupation 
subsequent  to  the  forfeiture. 

Doey  Cheny  v.  Batten  was  approved  and  followed  by  the 
Spreme  Court  of  Virginia  in  Jones^  Devisees  v.  Roberts,  8 
Hen.  and  Munf.  436. 

In  Goodright  v.  CardwenJt,  cited  above.  Lord  Kenyon  says : 
"  If  the  defendant  had  paid,  and  the  lessor  of  the  plaintiflF 
had  received,  the  money  as  a  satisfaction  for  the  injury  done 
by  the  defendant  in  continuing  on  the  plaintifi;''s  land  as  a 
trespasser,  then  the  plaintift*  might  have  recovered  in  eject- 
ment. But  if  it  were  paid  eo  nomine  as  rent,  and  received  as 
such,  and  the  jury  have  found  that  it  was  so,  I  can  not  assent 
to  the  doctrine  laid  down  in  the  cases  cited,  that  the  receipt 
of  rent  accruing  after  the  expiration  of  the  notice  to  quit  is 
not  a  waiver  of  it ;  for  according  to  that  doctrine,  the  same 
person  might  stand  in  the  relation  of  tenant  and  trespasser 
to  the  landlord  at  the  same  time." 

This  last  sentence  of  Lord  Kenyon's  furnishes  a  key  to  the 
law  on  this  subject.  The  moment  the  landlord  seeks  to 
avail  himself  of  a  forfeiture,  he  puts  the  tenant  in  the  atti- 
tude of  a  trespasser  from  the  date  of  forfeiture,  and  can  only 
recover  for  the  subsequent  occupation  of  the  land  by  the 
tenant  until  ejected  in  the  form  of  mesne  profits  or  damages, 
Stuyvesant  v.  Davis,  9  Paige,  427.  The  moment  he  seeks  to 
recover  as  for  rent,  he  affirms  that  the  lease  exists,  notwith- 
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Btanding  the  forfeiture.  And  even  a  demand  for  sub- 
sequently accruing  rent  is  therefore  a  sufficient  waiver. 
Parke,  Baron,  in  Doe,  Nash  v.  Birchy  1  Mees.  &  "Welsby, 
402. 

But  it  is  obvious  that  as  to  rent  which  accrued  before  the 
forfeiture,  and  up  to  the  date  of  the  breach  of  covenant, 
which  gives  the  right  of  re-entry,  a  very  different  rule  ap- 
plies. For  to  sue  for  that  rent,  or  even  to  receive  it,  only 
affirms  that  the  lease  had  continuance  until  the  date  of  the 
breach  of  covenant.  The  landlord  may  well,  therefore, 
treat  the  tenant  as  tenant  to  that  date,  and  sue  him  in  debt 
or  covenant  for  the  rent  then  accruing,  and  as  a  trespasser 
subsequently. 

The  law  is  thus  stated  in  Fitzherbert's  Natura  Brevium, 
120 :  ^^  If  a  man  lease  lands  for  years  rendering  rent,  and 
for  default  of  payment  that  he  shall  re-enter ;  if  he  do  re- 
enter in  the  land  for  non-payment  of  the  rent,  yet  he  may 
have  an  action  of  debt  for  the  rent  for  which  he  doth  re- 
enter, and  in  the  writ  shall  recover  the  rent  for  which  he 
re-entered." 

So  in  Pennant's  case.  Lord  Coke,  after  stating  that  the 
landlord  by  accepting  rent  due  at  a  day  after,  dispenses  with 
the  condition,  adds:  ^'But,  although  in  such  a  case  he  ac- 
cepts the  rent  (due  at  the  day  for  which  the  demand  was 
made),  yet  he  may  re-enter,  for  as  well  before  as  after  his 
re-entry,  he  may  have  an  action  of  debt  for  the  rent  on  the 
contract  between  the  lessor  and  lessee." 

In  Marsh  v.  GurteySy  Cro.  Eliz.  628,  Anderson  and  Beau- 
mond,  J  J.,  argued  thus,  Walmsley,  J.,  dissenting :  "  But  the 
acceptance  of  rent  due  before  his  title  of  entry  is  no  bar, 
for  it  being  then  due  he  might  have  debt  for  it,  and  it  doth 
not  show  any  election  in  him  to  continue  the  lease." 

Hartshome  v.  Watson,  4  Bing.  New  Cases,  178,  was  an 
action  of  covenant  on  an  indenture  for  six  installments  of 
rent  of  £25  each.  The  lease  provided  that  for  rent  in 
arrear  the  landlard  might  enter  and  bold  the  premises  ^^  as 
if  the  indenture  had  never  been  made."    The  defendant 
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pleaded  that  the  plaintiff  had  re-eDtered.  Tiodal,  C.  J., 
says :  "  The  proper  constractiou  of  this  condition  is,  that 
from  the  time  of  re-entry  the  lessor  shall  have  the  land  as 
if  the  indenture  had  not  heen  made ;  for  the  period  previoaa 
to  re-entry  the  lessee  or  assignee  had  it  subject  to  the  in- 
denture. It  would  be  a  eingalar  construction  to  hold  that 
to  an  action  for  rent,  on  an  instrument  nnder  seal,  the  leasee 
or  assignee  may  plead,  not  payment,  bat  that  the  lessor 
entered  for  non-payment;  in  other  words,  may  deprive  the 
lessor  of  hia  rent  because  he  declines  to  submit  to  any  further 

lOBB." 

The  case  of  Doe,  dem.  Morecraft  v.  Meux,  1  Carr.  and  Payne, 
346,  is  cited  in  Taylor  on  Landlord  and  Tenant,  497,  and  2 
Harrison's  Digest,  3604,  to  the  propoeitiou  that  the  acceptance 
of  rent,  after  ejectment  brought,  is  no  waiver  of  a  forfeitare ; 
but  the  very  badly  executed  abridgement  of  those  reports 
embraced  in  the  "English  Common  Law  Reports,"  does  not 
contain  this  case  at  all,  and  there  is  no  copy  of  the  original 
English  edition  of  the  volume  in  the  city.  The  same  case, 
perhaps,  came  agwn  before  the  courts  and  is  reported  in 
4  Barn,  and  Ores.  SOS,  but  does  not  seem  to  have  involved 
this  question. 

In  Jackson  v.  Allen,  3  Cowen,  230,  the  Supreme  Court  of 
New  York  saya:  "In  order  to  render  the  receipt  of  rent  a 
wiuver,  it  ie  necesaary  that  the  rent  should  have  accrued  aa 
well  aa  have  been  received  subsequent  to  the  forfeitare.  It 
proceeds  upon  the  principle  that  the  lessor,  by  receiving  the 
rent,  affirms  the  lease  to  have  continuance,  as  Lord  Coke  ex- 
presses it ;  but  that  can  only  relate  to  the  time  when  the  rent 
fell  due,  and  not  to  the  time  of  its  payment." 

In  Jackson  v.  Sheldon,  5  Cowen,  448,  the  same  court,  after 
holding  that  a  distress  waives  a  previous  forfeiture,  proceed 
thus:  "It  is  not  like  the  case  of  receiving  rent  after  a  for- 
feiture, which  accrued  previously,  and  may  be  received  with- 
out a  waiver  because  the  landlord  can  recover  it  on  the 
covenant  to  pay;  hut  it  is  like  the  receipt  of  rent  as  snob, 
accrued  subsequent  to  and  received  after  the  forfeiture, 
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which  implies  an  affirmance  of  the  lease,  inasmuch  as  rent 
can  not  accrae  on  an  estate  that  is  forfeited.  The  landlord, 
it  is  trae,  may  recover  damages  in  an  action  for  the  mesne 
profits  after  the  reentry,  by  reason  of  the  forfeiture  is  per- 
fected, but  in  that  case  the  defendant  is  considered  a  tres- 
passer."    P.  466. 

The  same  court,  in  EUecker  v.  Smithy  13  Wend.  580,  again 
examined  the  subject  in  the  case  of  a  forfeiture,  claimed  from 
the  breach  of  a  covenant  to  keep  up  an  orchard.  The  court 
says :  "  The  receipt  of  rent  which  accrued  before  the  for- 
feiture is  no  waiver,  it  only  admits  that  the  lease  was  in  force 
when  the  rent  became  due.  To  operate  as  a  waiver  the  rent 
must  have  accrued  subsequent  to  the  act  which  works  a  for- 
feiture.''   P.  584. 

In  Hunter  v.  Oslerhoudt^  11  Barb.  88,  a  lease  was  subject  to 
forfeiture  if  the  rent  remained  in  arrear  four  months.  The 
court,  after  adjudging  that  the  payments  proved,  appointed 
legally,  only  discharged  rent  due  before  the  forfeiture, 
say :  "  It  is  only  where  rent  is  paid,  which  accrued  after 
the  forfeiture,  that  such  payment  is  considered  an  affirmance 
of  the  lease  and  a  waiver  of  the  forfeiture.  Payment  of  rent 
which  accrued  prior  to  the  right  of  entry  is  not  a  waiver  of 
the  forfeiture."    P.  35. 

There  is  but  a  single  case  to  the  contrary,  Coon  v.  Brickett^ 
2  New  Hamp.  168.  This  was  a  case  in  which  the  lessor, 
after  rer-entryy  accepted  the  rent  on  account  of  the  non-pay- 
ment for  which  the  lease  had  been  forfeited.  Remaining  in 
possession  he  brought  an  action  of  trespass  against  the  les- 
see for  certain  garden  vegetables  which  the  latter  removed 
from  the  premises.  The  court  held  that  the  receipts  of  rent 
waived  the  forfeiture  and  terminated  the  landlord's  right  of 
possession.  Judge  Woodbury,  in  pronouncing  the  opinion, 
says :  '^  It  is  well  settled  that  after  a  knowledge  of  condition 
broken,  and  before  a  re-entry,  an  acceptance  of  the  rent  in 
arrear  is  a  waiver  of  the  forfeiture,  and  an  admission  that 
the  tenancy  is  still  to  continue."  To  this  proposition  he. 
cites  Pennant's  case,  Harvey  v.  OsxoaMy  Cro.  Eliz.  558,  572 ; 
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Gregson  v.  Harrison^  2  Term,  425;  Browning  v.  Besion, 
Plowd. '188;  Kinnersly  y.  Orpe^  Doug.  67,  and  18  Johns. 
183,  Of  these  Pennant's  case  is  directly  to  the  contrary,  as 
has  already  heen  shown,  and  the  others  are  cases  of  rent 
accrued  as  well  as  paid  after  forfeiture.  They  do,  it  is  per- 
haps true,  sustain  the  distinguished  j^^^S^  i°  ^^^  ^^^  ^ 
which  his  mind  seems  to  have  been  especially  directed,  that 
in  determining  whether  a  forfeiture  has  been  waived,  the 
question  whether  the  rent  was  accepted  before  or  after  re- 
entry is  immaterial,  but  in  none  of  these  cases  was  the 
receipt  of  rent  which  accrued  before  the  forfeiture  held  to 
be  a  waiver. 

The  reason  given  by  Judge  "Woodbury  for  the  rule  he 
contends  for  is  this:  *'It  is  unjust  that  the  lessor  should 
receive  both  the  penalty  and  the  rent;  or,  in  other  words, 
should  accept  the  performance  of  the  condition,  and  retun 
also  the  forfeiture  for  its  non-performance." 

But  the  courts  of  New  Hampshire  have  chancery  juris- 
diction, and  this  reasoning  loses  sight  of  the  distinction 
between  law  and  equity. 

The  condition  was  to  perform  at  the  time.  To  pay  after- 
ward is,  in  lawy  no  performance.  In  equity^  where  the  for- 
feiture is  a  mere  security  for  the  payment  of  the  rent,  relief 
will  be  granted  by  allowing  a  subsequent  redemption.  Not 
upon  the  theory  that  the  condition  is  performed,  however, 
but  with  the  idea  that  as  time  is  not  of  the  essence  of  the 
contract,  that  which  is  equivalent  to  performance  will  be 
accepted  in  its  stead. 

This  examination  of  authorities  warrants  the  conclusion 
that  notwithstanding  the  very  high  authority  of  Judge 
Woodbury,  the  rule  at  common  law  is  well  settled  that  a 
forfeiture  is  not  waived  by  payment  of  rent  which  accrued 
before  condition  broken,  much  less  by  an  action  on  the  in- 
denture of  lease  to  recover  it,  but  that  the  lessor  might  well 
maintain  both  his  ejectment  and  his  action  of  debt,  or 
covenant  for  the  rent  accrued  until  forfeiture,  and  recover 
damages  by  way  of  mesne  profits  for  a  subsequent  possession. 
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Agfunst  this  rale  coarte  of  equity  ioterfered  by  permitting 
a  redemption  wherever  adequate  compensation  could  be 
made  to  the  leasor,  as  in  all  cases  of  forfeitures  by  reason  of 
non-payment  of  rent,  where  the  conclusion  is  fairly  deriv- 
able that  the  clause  of  re-entry  is  intended  as  a  mere  secu- 
rity, and  where,  therefore,  payment  of  the  rent  with  interest 
would  be  a  just  equivalent. 

In  Ohio  we  have  now  no  distinction  between  legal  and 
equitable  remedies.  It  is  not  rational,  therefore^  any  longer 
to  uphold  the  common  law  rule  with  one  hand,  and  upset 
it  with  the  other ;  to  say  that  a  payment  made  after  con- 
dition broken  of  rent  accrued  before,  is  no  waiver,  but  to 
compel  the  landlord  to  receive  the  same  sum  by  way  of 
redemption  ;  thus  giving  one  effect  to  a  willing,  another  to 
an  unwilling  receipt. 

The  true  rule  would  seem  to  be  to  hold  that,  and  only 
that,  in  such  cases,  to  be  a  waiver  which  equity  would  re- 
quire upon  granting  a  redemption.         , 

Therefore,  if,  by  the  landlord's  consent,  all  is  done  by  the 
tenant  which  the  chancellor  would  require  in  case  of  re- 
demption, it  is  a  just  conclusion  that  the  forfeiture  is  waived. 

But  less  than  this  will  not  answer.  It  lias  never  been 
held  that  equity  would  require  a  lessor  to  accept  less  than 
payment;  to  take,  for  instance,  a  confession  of  judgment  in 
lieu  of  that  for  which  the  forfeiture  is  a  security.  The 
action  of  courts  of  chancery  is  not  obtained  unless  the 
lessor  receives  an  equivalent  to  performance. 

The  obtaining  of  a  judgment  against  the  lessee  is  not  a 
waiver  of  the  forfeiture  at  common  law ;  even  payment  as 
we  have  seen  falls  short  of  that;  nor  is  it  the  foundation  of 
a  redemption  in  equity,  and  should  not  be  held  a  waiven 
therefore;  either  at  law  or  equity. 
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auts,  in  argument.  That  case  only  involved  the  qaestion 
whether  the  permission  given  by  the  code  to  recover,  in  one 
action,  the  possession  of  real  property  and  damages  for  its 
detention,  a  landlord  to  unite  with  a  count  for  possession ; 
one,  upon  the  indenture  of  lease,  for  rent  accrued  before  for- 
feiture. And  it  was  properly  held  that  it  did  not,  the  word 
"damages"  as  used  in  the  code  referring  to  mesne  profits* 
not  to  the  liability  upon  the  covenant  of  the  lease,  which  is 
an  obligation  of  a  totally  different  nature.  The  case  did  not 
require  the  examination  of  the  question  presented  here.  If 
it  had  I  can  not  doubt,  notwithstanding  some  expressions 
apparently  to  contrary,  that  the  learned  judge  would  have 
aimed  at  the  same  conclusion  to  which  I  have  come. 

The  demurrer  to  the  original  answer  may  be  disposed  of 
much  more  briefly. 

To  this  answer,  as  indeed  also  to  the  amended  answer,  it 
is  first  objected  that  the  defense  is  not  complete,  being  only 
to  that  part  of  the' j)etition  which  seeks  a  rescission  of  the 
contract  because  of  non-payment  of  the  rent,  leaving  unan- 
swered the  claim  that  the  rights  of  McElevey  are  forfeited 
by  reason  of  his  failing  to  pay  for  the  building  he  erected. 

The  petition  avers,  not  that  at  the  end  of  two  years  there 
was  any  lien  or  incumbrance  on  the  building,  or  on  McEle- 
vey's  rights  under  the  contract,  in  favor  of  mechanics  who 
did  work  and  furnished  materials,  but  simply  that  McEle- 
vey then  was  and  is  now  in  debt  to  such  parties.  The  con- 
tract requires  him  to  pay  for  the  building,  "  «o  Mo^  when 
completed  it  and  his  rights  under  the  contract  should  be 
entirely  free  and  unincumbered."  In  other  words,  so  that 
when  the  lease  is  to  be  executed  there  shall  be  nothing  in 
the  way  of  its  execution,  no  mortgages,  mechanics'  liens,  or 
other  incumbrances  on  the  building,  or  on  McElevey's  rights 
under  the  contract.  The  petition  does  not  show  that  there 
were  any. 

For  if  the  object  of  this  clause  was  to  provide  for  an 
unembarrassed  tenant^  by  way  of  securing  more  certain  pay- 
ment of  rent,  it  does  not  go  far  enough.     In  that  case  he 
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should  have  been  reqnired  to  be  out  of  debt  altogether. 
The  oonBtruction  aotight  to  be  given  this  clanBe  permits  him 
to  be  insolvent  in  his  general  business,  provided  he  pays  for 
the  building,  and  thns  defeats  itself. 

But  the  original  answer  is  open  to  a  serious  objection  in 
this,  that  it  seeks  to  clog  the  redemption  of  the  forfeiture 
which  it  asks  with  conditions.  The  defendant's  mortgage 
debt  is  not  ;et  dne ;  npon  that  they  are  not  now  entitled 
to  an  order  for  the  sale  of  the  leasehold.  They  offer  to  pay 
up  the  rent  in  arrear,  provided  they  can  be  subrogated  to 
the  plaintiff's  rights,  can  have  tbeir  payment  of  rent  made  a 
lien  on  the  premises,  and  they  ask  an  immediate  sfUe  of  the 
leasehold. 

If  these  mortgagees  redeem,  the  money  they  have  to  pay 
is  undoubtedly  a  charge  against  the  leasehold  preferable  to 
the  rights  of  McElevey  or  any  one  olaiming  nndar  him. 
Ne(de  v.  Hagthrop,  8  Bland,  590. 

It  is  a  payment  to  save  the  estate  and  inures  to  the 
benefit  of  the  lessee,  and  all  who  claim  ander  or  through 
him.  Therefore  it  becomes  the  first  lien,  junior  only  to 
the  right  of  the  lessor.  It  can  not  be  made  superior  to 
her  tights  to  subsequently  accruing  rent,  nor  can  the  de- 
fendants be  anbrogated  to  her  right  to  dispossess  the  occu- 
pants of  the  building.  Kor  is  it  a  lien  for  which  a  sale  will 
be  ordered.  It  is  rather  a  charge  in  redemption  account, 
which  McElevey  and  those  claiming  through  him  must  pay, 
in  settlement  with  these  defendants,  and  which  will  be 
allowed  out  of  the  proceeds  of  sale  when  made,  but  to  de- 
fray which  the  leasehold  will  not  be  sold  in  the  first  instance. 

The  demurrer  to  the  original  answer  will  therefore  be 
sustained,  but  with  leave  to  amend  within  ten  days,  so  as 
to  bring  into  court  the  rent  in  arrear  and  unconditiAnally 
redeem.     Otherwise  there  must  be  judgment  for  the  pluntiff. 
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ISRABL   MaRIENTHAL  ET  AL.  V.  H.  J.  AmBUBGH   BT  AL. 

(No.  9,304.) 

1.  In  an  action  against  a  firm  hj  the  partnership  name,  commenced  by  service 
of  process  at  the  place  of  business,  leaye  was  given  to  substitute  the  indi- 
vidual names  of  the  partners  as  defendants.  Held:  that  the  silbetitution 
was  not  complete,  and  that  it  waa  therefore  error  to  try  the  case  and 
render  judgment  against  the  partners,  until  the  petition  had  been  so 
amended  as  to  charge  them,  and  process  been  served  upon  them. 

2.  This  error  was  not  waived  by  a  motion  for  a  new  tdal,  made  in  the  firm 
name,  but  subsequently  withdrawn. 

General  Term. — Proceeding  in  error,  by  Israel  Marien- 
thal,  G.  Lehman,  and  Leopold  Block,  to  obtain  the  reversal 
of  a  judgment  rendered  against  them  at  special  term.  The 
error  assigned  is,  that  they  were  not  properly  made  parties 
to  the  cause. 

The  action  was  originally  brought  against  the  firm  of 
Marienthal,  Lehman  &  Co.,  and  process  was  served  at  their 
place  of  business,  in  accordance  with  the  provisions. of  the 
act  '^  in  aid  of  the  law  regulating  suits  by  and  against  com- 
panies and  partners.'* 

A  trial  was  had,  a  verdict  rendered  for  the  plaintiff,  and  a 
new  trial  granted  upon  condition  that  the  defendants  pay 
the  costs.  And  thereupon  the  defendants  having  com- 
plied with  the  condition,  the  following  entry  was  made : 

^'  It  appearing  to  the  court  that  the  defendants  have  paid 
the  costs  in  this  caufe,  under  a  former  order  herein,  it  is 
therefore  ordered  by  the  court  that  a  new  trial  be  granted. 
Therefore,  leave  is  given  to  the  plaintiffs  to  substitute  the 
individual  names  of  the  members  of  the  firdi  of  Marienthal, 
Lehman  &  Co.,  to  wit:  Israel  Marienthal,  G.  Lehman,  and 
Leopold  Block,  partners  by  name  of  Marienthal,  Lehman 
&  Co.,  as  the  defendants  in  this  action,  instead  of  the  partner- 
ship doing  business  in  the  State  of  Ohio.'' 
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The  attorney,  who  had  previously  represented  the  firm,  then 
declined  to  appear  for  the  persons  named  as  individual  part- 
ners, and  the  cause  proceeded  to  trial,  resulting  in  a  verdict 
and  judgment  for  the  plaintiff. 

Jos.  Abraham^  for  plaintifib  in  error. 
Slallo  ^  McCookj  for  defendants  in  error. 

HoADLT,  J.,  delivered  the  opinion  of  the  court : 

It  is  alleged  that  the  court  erred  in. making  the  order  of 
substitution.  It  is  unnessary  to  decide  how  far  the  authority 
to  permit  amendments  justifies  the  substitution  of  a  new 
party,  or  whether  the  change  made  in  this  case  can  be  so 
called,  for  we  are  of  opinion  that  the  order  does  not  extend 
beyond  a  permission  or  leave  to  make  a  substitution,  that  it 
does  not  itself  make  the  substitution,  and  that  it  could  only 
become  effectual  by  proper  amendments  of  the  pleadings,  and 
the  service  of  process  on  the  individual  partners,  and  this  is 
indeed  all  that  it  seems  to  have  designed. 

There  are  but  two  ways  of  bringing  a  defendant  into  court, 
a  voluntary  appearance,  or  the  service  of  process.  While  the 
court  knew  by  the  pleadings  that  a  firm  existed  in  Ohio  by 
the  name  of  Marienthal,  Lehman  &  Co.,  they  had  no  judicial 
knowledge  that  Israel  Marienthal,  G.  Lehman,  and  Leopold 
Block  composed  that  firm.  Before  that  could  be  known  to 
the  court,  there  must  have  been  a  petition,  charging  them  as 
partners,  process  served,  and  a  day  in  court  given  them  to 
admit  or  deny  their  liability. 

The  very  act  under  which  this  suit  was  brought  provides 
for  the  enforcement  of  a  judgment,  where  the  money  can  not 
be  made  by  execution  against  the  firm,  by  bill  in  chancery 
and  issuing  process  against  ^'  such  persons  as  may  appear  to 
have  been  members  of  such  firm.''    Swan's  Statutes,  706. 

We  are,  therefore,  of  opinion  that  the  court  erred  at  special 
term  in  proceeding  to  try  the  cause  and  render  judgment 
before  the  plaintiffs  had  amended  their  petition  and  served 
process  upon  the  individual  partners. 
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The  motion  for  a  new  trial  made  by  Mr.  Abraham, 
attorney  for  the  original  defendants,  was  no  waiver  of  the 
error.  It  was  filed  in  the  name  of  the  firm,  who  still  legally 
remained  the  defendants,  the  substitation  not  having  been 
made  complete,  and  by  leave  of  the  court  was  subsequently 
withdrawn. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings. 

Btorer  and  Spencer,  JJ.,  concurred. 

Judgment  reversed^ 


John  Shillito  v.  Jambs  Pullan  bt  al. 

(No.  3,731.) 

B.  and  P.  were  tenants  in  common  of  lots  and  buildings.  P.  leased  his  on- 
divided  interest  to  8.  for  a  term  of  years,  B.  agreeing  to  keep  the  build- 
ings insured,  to  pay  all  taxes  and  assessments,  and  a  money  rent  to  P., 
during  the  term.  B.  being  in  poeseesion  of  the  whole  property,  filed  a  peti- 
tion for  partition  under  the  code  against  P.,  and  it  appeared  that  the 
premises  were  not  susceptible  of  division  by  metes  and  bounds. 

Held:  that  P.  was  entitled  to  have  all  the  benefits  of  the  lease  secured  to 
him ;  that  this  could  only  be  done  by  a  separate  sale  of  his  interest  subject  to 
the  lease ;  that  8.  did  not  need  the  aid  of  the.law  to  affect  a  separate  sale 
of  his  own  interests,  and  had  no  right  to  invoke  it  for  a  sale  of  P.'s. 

Gbnbral  Tbrm. — ^Reserved  from  special  term  on  demurrer 
to  an  amended  petition. 

This  was  a  petition  for  partition  and  other  relief  under  the 
code.  The  plaintiff  was  in  possession  of  the  wh^le  property, 
of  one  undivided  half  as  the  owner  in  fee  simple,  of  the 
other  by  virtue  of  a  lease  for  years  from  his  co-owner,  James 
Pullan,  which  would  expire  in  December,  1862.  The  condi* 
tions  of  this  lease  are  fully  stated  in  the  petition.  They  provide 
among  other  things  for  the  payment  by  Shillito  of  all  taxes, 
levies  and  assessments,  and  of  a  money  rent  to  FuUan  of  fif- 
teen hundred  dollars  per  annum,  and  that  the  plaintiff  shall, 
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at  his  own  expense,  keep  the  bnildioge  od  the  premisee  io- 
sared  dnring  the  term  for  the  benefit  of  Falhtn,  in  the  sum 
of  six  thousand  two  hundred  and  G£ty  doUars. 

A  demurrer  to  this  petition  was  BUBtained  by  Judge  Ghol- 
Bon  at  special  term,  but  the  cause  coming  on  to.  be  heard  in 
general  term,  the  judgment  was  reversed,  becaoae  it  did  not 
sufficiently  appear  from  the  record  but  that  the  property 
could  be  divided  by  metes  and  bounds,  the  objection  made 
having  reference  not  to  such  a  division,  but  to  a  sale. 

It  was  thereupon  remanded,  and  the  parties  having  agreed 
and  made  it  part  of  the  record  of  the  cause  that  the  property 
is  of  Buch  a  character  that  partition  can  not  be  made  by  metes 
and  bounds,  the  cause  was  reserved  for  decision  of  the  ques- 
tion whether  the  plaintiff  is  entitled  to  a  sale. 

Wortkington  ^  Matthewa^  for  plaintiff. 

Lincdn,  Smith  ^  Warnock,  for  defendanCs. 

HoADLT,  J.,  delivered  the  opinion  of  the  court. 

The  owners,  Shilltto  &  PuUaa,  by  the  lease,  have  Assumed 
certain  obligations  toward  each  other,  of  the  benefit  of  which 
neither  can  deprive  the  other.  Pullan,  by  his  answer,  ol^ects 
to  partition,  because,  he  avers,  that  it  pats  on  end  to  the  term. 
This,  we  are  of  opinion,  can  not  be  done.  If  by  the  lease  an 
enhanced  value  is  given  to  the  undivided  half  of  this  estate 
owned  by  Fullan,  or  any  benefits  have  been  reserved  to  him, 
it  would  impair  the  obligations  of  the  contract  to  cut  short 
the  term. 

If  his  co-owner  is  entitled  to  partition,  it  must  therefore 
be  so  made  as  to  preserve  to  PuUan  all  his  rights  secured  by 
this  contract.  If  the  property  were  aoaceptible  of  specific 
division,  this  result  could  be  accomplished  in  that  way ;  and 
the  supreme  court  in  Morgan  v.  Staley,  11  Ohib,  389,  decided 
that  a  party  who  was  in  posseBsion  of  an  entire  property,  as 
tenant  for  life,  and  owned  the  reversioo  of  one-sixth,  could 
have  such  partition.  The  question  how  a  sate  could  be  made 
under  such  circamataDces  was  not  brought  to  the  attention 
of  the  court 
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In  the  preaeat  case  the  difficalty  is  eohanced  bj  the  fact 
that  a  contract  exists  by  wbicb  one  owner  has  agreed  to 
keep  the  premises  insured,  to  pay  all  taxes  and  aseesaments, 
and  a  money  rent  for  the  use  of  the  other's  half.  And  if  a 
sale  is  made,  the  beneiits  of  the  lease  must  as  far  as  practicable 
be  reserved  to  Pullan,  that  is,  the  property  must  be  sold  sub- 
ject to  the  lease. 

Not  merely  subject  to  the  right  to  possess  in  Shillito,  bat 
the  benefit  of  the  lease  must  pass  to  the  purchaser,  so  that 
he  shall  succeed  to  the  position  of  Pullan,  the  lease  being 
preserved  intact,  and  Shillito,  as  to  the  undivided  half  leased, 
becoming  the  teuant  Of  the  purchaser. 

By  such  a  sale,  and  only  thus,  can  Pullan  be  secured  in  the 
benefits  of  the  lease,  on  which  he  insists  in  his  answer.  The 
sale  would  transfer  Shillito's  half  in  unincambered  fee  simple, 
and  Fullan's  half  incumbered  by  the  lease,  or,  as  (be  fact 
may  be,  enhanc&d  in  value  by  the  lease. 

Can  such  sale  be  made  ? 

It  is  obvious  from  this  statement  that  the  only  sale  which 
can  be  had  is,  practically,  a  sale  of  the  two  interests.  For, 
if  Fuliau's  half  is  to  be  sold  subject  separately  to  the 
lease,  it  must  be  so  appraised  and  oSered  that  the  benefit  or 
disadvantage  of  the  incumbrance  shall  attach  to  that  half 
alone.  We  can  not  give  Shillito  half  of  the  increased  value 
occasioned  by  the  lease,  we  can  not  require  him  to  suffer  half 
the  decrease.  Yet  that  would  be  the  result  were  we  to 
order  a  sale  of  the  whole  as  a  single  estate  subject  to  the 
lease. 

We  must  therefore  order  an  appraisement  of  Shillito's 
half,  unincumbered  by  itself;  and  of  Pullaa's  half  increased 
or  decreased  in  value  as  the  fact  may  be  by  itself,  and  sell 
them  separately. 

Upon  such  a  sale  it  is  obvious  that  Shillito  occupies  a  very 
diflerent  position  from  Pullan  or  other  bidders.  He  alone 
by  purchase  can  obtain  possession  of  the  whole  property; 
and  yet  -as  far  as  possession  goes,  he  needs  no  sale  to  efiect 
this  object,  for  he  has  it  now. 
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Ad;  other  purchaser  would  take  only  an  un<  i 
of  the  possessory  right.  To  obtain  poaseaaion  t  : 
property,  he  would  have  either  to  release  Shilli  : 
obligations  of  the  lease,  and  then  have  the  benef  : 
has  purchased  and  paid  for,  or  resort  to  a  new  i 
partition  between  himself  and  Shillito,  in  whicl 
cific  partition  can  be  made,  the  difficulties  of  thi 
be  presented  in  a  new  and  perhaps  enhanced  i : 
true  Shillito  might  surrender  possession  and  still  i 
pay  rant  and  perform  the  other  covenants  of  th  : 
we  have  no  right  to  impose  such  condition  upon 
reason  to  believe  that  he  would  consent. 

And  as  to  the  title  which  would  be  transfers  : 
sale.  It  ia  to  be  remembered  that  one  part  o^ ' 
right  to  ask  a  aale  of  hia  co-owner's  interest  i  i 
property,  except  ae  a  meane  of  obtaining  a  seven 
enjoyment  of  his  own  estate  in  severalty.  And 
proceeding  under  the  statute,  but  the  equitable  ; 
of  the  courts  is  invoked,  proceedings  under  the  1 1 
been  resorted  to  for  the  purpose.  And  the  pei ' 
merely  for  partition,  but  under  another  aspect  <i 
not  necessary  to  be  considered  in  this  opinion,a  se 
of  Pullan's  interest  to  pay  a  judgment,  which  it  ia  i 
not  he  collected  upon  execution. 

In  a  partition  in  equity,  whatever  may  he  : 
statutory  remedy,  aale  will  be  refuaed,  unless  it  i 
he  absolutely  eaaential  to  the  enjoyment  of  the 
right.  For,  except  in  such  contingency,  one  owr 
is  equal  to  the  other's  assent.  One  has  as  much  i 
a  refusal  as  the  other  the  order  of  sale.  And  a^ 
inchoate  dower  would  be  cut  off  by  such  sale,  witho  i 
pensatiou  ( Weaver  v.  Gregg,  6  Ohio,  St.  547),there  ;i 
good  ground  for  refusing  a  sale  if  the  petitioner's 
be  secnred  without  it. 

Now,  the  moment  that  we  ascertained  that  in  t'l 
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ti£P  can  sell  hia  own  half  at  aaction  or  private  sale  without 
our  interposition.  It  will  not  facilitate  the  sale  of  his  inter- 
est to 'put  up  his  co-owner's  separate,  at  the  same  time  and 
place.  And  if  different  persons  should  buy  them  the  difficul- 
ties of  the  present  owners  would  only  be  transferred  to  new 
hands. 

We  are^  therefore,  of  opinion  that  James  Pullan  is  en- 
titled to  have  all  the  benefits  of  the  lease  secu]*ed  to  him 
in  case  of  any  sale ;  that  this  can  only  be  done  by  a  sale  of 
his  interest  in  the  property  subject  to  the  lease ;  that  such 
sale  can  not  be  made  except  by  an  appraisment  and  saie  of 
the  interests  of  the  two  owners  separately ;  that  to  sell  his 
own  interest  Shillito  does  not  need  our  aid,  and  has  no  right 
to  invoke  it  for  a  sale  of  PuUan's. 

The  case  will  be  remanded  for  judgment  in  accordance 
with  this  opinion. 

Storer  and  Spencer,  JJ.,  concurred. 


«•■ 
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(No.  10,805.) 

Where  a  Bheriff  had  levied  upon  ohattels,  by  virtae  of  an  exeoution  from  this 
court,  and  third  persons  claiming  to  be  the  real  owners,  took  them  by  a  writ 
ot  replevin. issuing  from  the  Circuit  Court  of  the  United  States,  and  upon 
the  trial  the  presiding  judge  of  that  court  charged  the  jury  that  goods  in  the  i 

custody  of  a  sheriff,  under  a  lawfiil  execution,  could  not  be  replevied  in  the 
Federal  courts,  and  thereupon  a  verdict  was  returned  and  judgment  ren- 
dered for  the  sheriff  for  the  full  value  of  the  goods ;  in  an  action  against  the 
surety  in  the  replevin  bond.  jE^e^  i.  That  the  actionfwas  properly  in- 
stituted under  the  code  in  the  name  of  the  sheriff,  without  joining  the 
execution  creditors.  2.  That  the  circuit  court  had  jurisdiction  over  the 
subject  matter  and  the  person,  and  such  judgment  until  reversed  is  con- 
clusive. 

General  Term. — Proceeding  in  error  to  reverse  a  judg- 
ment rendered  in  favor  of  the  defendant  in  error. 


DECEMBER  TERM,  1859. 


Gerard  B.  OhsMldine  v.  Bicbnrd  Uktben. 


Tbis  action  waa  originally  instituted  by  Mathers  against 
CheBeldine,  upon  a  replevin  bond  given  in  the  Circuit  Court 
of  the  United  States  for  the  Seventh  Circuit  and  Southern 
District  of  Ohio,  in  the  case  of  Benjamin  T.  Stitee  and 
Benjamin  Romine  against  said  Mathers,  in  which  judgment 
was  rendered  in  favor  of  Mathers  against  Stites  and  Ro- 
mine in  replevin,  they  failing  to  sustain  their  claim  to  the 
property  in  controversy. 

To  this  petition  Cheseldine  answered  in  substance  this : 
That  when  the  replevin  was  sued  out  of  the  Federal 
court,  Mathers,  as  sfaerifi'  of  Hamilton  county,  had  posaes- 
sion  of  the  goods  by  virtue  of  a  levy  before  that  time  made 
under  an  execution  upon  a  judgment  in  this  court  in  favor 
of  Benedict,  Hall  &  Co.  against  Harvey  H.  Romine ;  that 
the  goods  were  in  fact  the  property  of  Stitea  and  Romine, 
and  not  of  Harvey  H.  Romine ;  that  the  judgment  waa  the 
result  of  a  charge  to  the  jury,  by  the  presiding  judge  of  the 
circuit  court,  that  where  a  sheriff'  holds  property  under  a 
lawful  execution,  replevin  can  not  be  resorted  to  by  the 
true  owner;  and  that  the  judgment  is  null  and  void  for 
'  want  of  jurisdiction  in  the  circuit  court. 

A  demurrer  to  tbis  answer  having  been  sustained  and 
judgment  rendered  for  the  plaintiff,  this  petition  in  error  is 
prosecuted  to  obtain  a  reversal. 

Thompson  ^  Nesmith,  for  plaintiff  in  error. 

Abram  Brower,  for  defendant  in  error. 

HoADLY,  J.,  delivered  the  opinion  of  the  court. 
Two  points  are  presented.     First,  as  to  the  right  of  the 
sheriff  to  maintain  this  action. 
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virtue  of  his  levy,  and  a  pecuniary  interest  to  the  extent  of 
hie  costs. 

Moreover,  the  code  authorizes  "  the  trustee  of  an  express 
trust,"  as  well  as  "a  person  with  whom  or  in  whose  name 
a  contract  is  made  for  the  benefit  of  another,  to  bring  an 
action  without  joining  with  him  the  person  for  whose  bene- 
fit it  is  prosecuted/'    Section  26. 

Words  could  not  be  used  more  aptly  to  describe  the  legal 
relation  which  the  sherijff  bears  to  Benedict,  Hall  &  Co.  than 
these.     For  their  benefit  this  contract  is  made  with  him. 

The  New  York  code  contains  a  similar  provision  couched 
in  slightly  different  terms.  It  authorizes  the  trustee  of  an 
express  trust  to  sue  in  his  own  name  without  joining  his 
cestui  qtie  trusty  and  provides  that  any  person  with  whom  or 
in  whose  name  a  contract  is  made  for  the  benefit  of  another 
shall  be  considered  as  such  trustee  for  the  purpose  of  prose- 
cuting an  action. 

Under  this  provision  it  has  been  held  that  an  auctioneer 
could  sue  in  his  own  name,  although  his  commissions 
having  been  paid,  he  had  no  real  interest  in  the  property. 
Bogart  v.  0^ Regan  ^  1  E.  D.  Smith,  690;  Minium  et  aL  v. 
Main,  3  Selden,  220 ;  that  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York,  being  the  obligees  of  a 
constable's  ofiicial  bond,  might  sue  for  its  breach,  and  the 
party*injured  need  not  be  joined  as  plaintiff;  Mayor,  etc.^ 
of  New  York  v.  Doody,  4  Abbott,  127 ;  and  that  upon  the 
bond  of  a  trustee  and  his  security  given  to  the  "  people  of 
the  State  of  New  York,"  suit  was  properly  instituted  in 
the  name  of  the  people.     People  v.  Norton,  5  Selden,  176. 

We  are  satisfied  that  this  action  was  properly  instituted. 

The  second  proposition  advanced  is,  that  the  Federal 
court  exceeded  its  jurisdiction  in  issuing  the  writ  of  re- 
plevin; that  they  have  so  specially  adjudicated,  and  that, 
therefore,  the  bond  is  of  no  legal  obligation. 

If  the  circuit  court  possessed  no  power  to  issue  the  writ  of 
replevin  the  conclusion  would  follow.  The  analogy  would 
then  exist  which  counsel  seek  to  maintain,  between  the  writ 
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in  qnestioD  and  like  proceee  from  the  j)oIi< 
court. 

But  the  Federal  courts  have  full  ample  j    ■ 
issue  writs  of  replevin  generallj,  and  to  reple^ 
ard  Mathers  especially.    There  was,  in  the  c    i 
and  Romine  against  Mathers,  Jurisdiction  of  tl 
of  the  subject  matter. 

The  court  did  not  decide  that  they  had  no  j 
tiiat  they  were  acting  coram  von,  for  they  exerc 
tion,  and  proceeded  to  render  judgment,  but  ■• 
Richard  Mathers,  as  sherifT,  having  possession  i 
ful  writ,  could  not  be  legally  ousted  by  procei  I 
quently  commenced  in  another  court.  It  was 
want,  but  of  conflict  of  jurisdiction.  The  pU  . 
action  pending,  is  a  plea  in  bar,  never  a  plea  to  I 
tion.  The  Federal  court  yielded,  not  because  i 
isdiction  to  try  the  right  of  property  in  thei  ( 
because  they  judged  that  that  right  had  pre^  \ 
in  another  tribunal.  Cases  of  such  conflict  do  i 
the  idea  of  a  want  of  power,  but  of  the  proprie 
ercise.  If  the  circuit  court  erred  in  thus  hold!  i 
remedy  is  by  a  resort  to  the  Supreme  Conrt  o 
States. 

But  until  their  judgment  is  reversed  we  mue 
legal  efficacy.  They  had,  we  think,  jurisdict  ■ 
the  writ,  to  execute  it,  and  to  reader  judgmi 
bond  here  sued  on,  given  to  secure  that  judgn:; 
shoald  be  rendered,  must  be  enforced. 

Judgment  affirmed. 

Spencer  and  Storor,  JJ.,  concurred. 
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William  McCammon  bt  al.  Trtjstebb,  etc.  i?.  Prudencb  Sum- 

M0N8  BT  AL. 
(No.  8,821.) 

1.  A  wife  sustains  the  relation  of  qtuui  creditor  as  well  as  that  of  next  of 
kin  in  the  distribution  of  her  husband's  personal  estate. 

2.  A  husband  oan  not  leave  his  property  to  others  by  will  unless  his  estate  is 
charged  with  an  honorable  maintenance  for  his  wife ;  nor  can  her  right 
be  defeated  by  a  voluntary  conveyance  of  his  personalty  to  trustees  for 
the  benefit  of  his  grandchildren,  when  made  with  the  intent  to  deprive 
her  of  her  portion  thereof  after  his  decease. 

Bpbcial  Tbkm. — ^Action  in  the  nature  of  a  bill  in  equity, 
to  enforce  a  trust,  seeking  the  intervention  of  the  court  to 
give  a  legal  interpretation  of  its  provisions. 

The  facts  are  these :  On  February  28, 1858,  John  Blair 
Summons,  then  lying  dangerously  sick  at  the  Spencer  House, 
in  the  city  of  Cincinnati,  made  his  will,  by  which  his  whole 
real  estate  was  devised  to  his  grandchildren,  subject  to  the 
payment  of  one-third  of  the  rents  to  his  wife.  No  mention 
is  made  of  his  personal  estate,  but  there  is  a  condition  in- 
serted, that  the  devise  to  Prudence  Summons,  his  wife,  shall 
be  inoperative,  unless  she  releases  her  right  of  dower ;  ex- 
pressing the  purpose  also,  ^'  that  the  allowance  to  her  shall 
be  in  lieu  of  any  and  all  claims  or  demands  upon  her  hus- 
band's estate."  Within  an  hour  or  two  after  the  execution 
of  his  will,  he  signs  a  certain  deed  of  trust  which  is  the 
subject  of  the  present  controversy.  It  conveys  all  the  per- 
sonal property  of  the  grantor  to  William  MoCammon  and 
Jonathan  H.  Barker,  in  trust,  for  his  grandchildren,  without 
making  any  provision  for  his  wife,  thereby  efi'ectually  ex- 
cluding her  from  any  participation  in  the  trust. 

It  was  fully  proved  that  the  object  for  which  the  real  and 
personal  estate  was  thus  transferred  by  separate  instruments, 
was  to  prevent  Mrs.  Summons  from  receiving  the  distributive 
share  of  the  personalty,  which  is  allowed  by  law  when  the 
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wife  earvives  her  huebaDcl.  This  was  avowed  both  before 
and  at  the  time  he  created  the  trust,  and  is  testified  to  by 
one  of  the  plaintiffs. 

Mr.  Summons  died  on  the  same  day  he  made  his  will, 
and  within  an  hour,  at  the  farthest,  after  the  execution  of 
the  deed  of  trust. 

Mrs.  Summons^  the  widow,  files  her  answer  denying  the 
right  of  her  husband  to  deprive  her  of  her  statutory  right, 
by  such  a  disposition  of  his  personal  estate  as  that  contained 
in  th^  deed  of  trust;  alleging  it  to  have  been  made  in  fraud 
of  her  legal  claim  to  a  distributive  share. 

Her  children  have  also  set  up  their  claim  as  heirs-at-law, 
and  insist  that  their  father  died  intestate,  as  to  his  persona, 
estate,  thereby  leaving  it  to  be  distributed  as  is  required  by 
the  statute  of  descents  and  distribution. 

Mills  ^  Goshomt  for  plaintifl's. 

Thos.  M.  Key  and  C  W.  Woolley^  for  Mrs.  Summons. 

Stobbr,  J.  The  questions  involved  are  not  only  impor- 
tant, but  are  alike  novel  and  interesting. 

It  is  proper  to  understand  in  the  first  place  the  precise 
claim  of  the  wife  when  she  survives  her  husband. 

By  section  180  of  the  act  ^^  to  provide  for  the  se*ttlement 
of  the  estate  of  deceased  persons,"  the  widow  of  every  intes- 
tate, who  dies  childless,  is  entitled  ^'  to  all  the  estate,  as  next 
of  kin,  which  shall  be  subject  to  distribution."  If  he  should 
leave  issue,  her  portion  is  limited  ^'  to  one-half  of  any  sum 
not  exceeding  |400,  and  one-third  of  the  entire  residue.'^ 

By  section  45  of  the  Will's  Act,  Swan,  1080,  it  is  provided 
''  if  the  widow  fails  to  make  her  election  under  her  husband's 
will,  she  shall  retain  her  dower  and  such  share  of  her  hus- 
band's personal  estate,  as  she  would  be  entitled  to  by  law  in 
case  he  died  intestate.'^ 

We  have,  heretofore,  in  the  case  of  Hartshorne's  estate, 
which  was  very  elaborately  argued,  and  all  the  questions 
involved  fully  considered,  both  in  special  and  general  terms^ 
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decided  what  construction  should  be  given  to  ''  the  statute 
of  descents  and  distribution/'  ^Hhe  act  for  the  settlement  of 
intestate  estates,"  and  the  *' Will's  Act,"  so  far  as  the  right 
of  the  widow  in  her  husband's  personalty  is  concerned. 

We  held  she  could  not  be  defeated  bj  her  husband,  un- 
less by  an  absolute  disposition  of  the  estate  in  his  lifetime, 
made  in  good  faith,  and  not  for  any  sinister  purpose.  We 
regard  the  wife  as  sustaining  the  relation  of  quasi  creditor, 
as  well  as  entitled,  as  next  of  kin,  to  her  distributive  share 
in  her  husband's  personalty.  The  right  is  secured  for  her 
support,  she  may  rely  upon  it  when  she  marries,  and,  in  the 
confidence  of  its  security,  feel  that  she  is  not  at  the  mercy, 
the  caprice,  or  waywardness  of  her  husband.  He  can  not 
leave  his  fortune  to  others  by  will,  unless  his  estate  is  charged 
with  an  honorable  maintenance  for  the  wife  and  the  mother. 

A  very  strong  analogy  is  furnished,  by  a  reference  to  the 
customs  of  London  and  York,  by  which  the  widow  of  a  free 
man  and  her  children  are  alike  entitled  to  a  distributive  share 
of  the  husband's  personalty. 

It  is  held,  the  rights  of  the  widow  and  orphans,  under  these 
customs,  are  in  the  nature  of  those  of  creditors,  and  where  a 
loss  happens  to  the  estate,  by  reason  of  the  insolvency  or  mis- 
management of  the  executors,  it  shall  fall  upon  the  testa- 
mentary part  only.  Fairebeard  v.  Bowers^  2  Vernon,  202,  in 
notes;  Deakins  v.  Buckley ^  lb.  240;  Read  v.  Duck^  Pre.  Ch. 
409;  2  Ld.  Raymond,  1825,  Bedshawv.  Brasier;  2  Bac. 
Abr.  256,  Custom ;  7  Viner  Abr.  216 ;  same  title  (B.  9), 
3,4. 

.  Assuming,  then,  the  widow's  right  to  be  in  the  nature  of 
that  of  a  creditor  to  the  estate.,  can  it  be  defeated  by  a  vol- 
untary conveyance  of  the  husband's  personalty  without 
being  met  by  the  ordinary  rule,  which  avoids  all  such  trans- 
fers, if  the  creditor  is  to  be  prejudiced  by  allowing  it  to  stand  ? 
Surely,  no  such  principle  can  be  claimed;  it  would  be  in 
violation  of  every  established  rule  of  public  policy  and  op- 
posed in  its  letter,  as  well  as  its  spirit,  to  the  statute  of  frauds 
and  perjuries. 


DECEMBER  TERM,  1859.  599 

William  McOammon  et  al.  Trustees,  etc.  «.  Prudence  Summons  et  al. 

If,  however,  we  regard  the  real  purpose  of  the  trust  now 
sought  to  be  set  up,  can  we,  with  the  testimony  before  us,  so 
clearly  establishing  the  husband's  intention  to  defeat  the 
wife's  statutory  claim,  decree  for  the  plaintiff? 

In  the  many  cases  decided  under  the  customs  to  which  we 
have  referred,  the  chancellor  has,  without  exception,  held 
the  transfer  or  conveyance  as  fraudulent,  if  by  its  express 
terms  or  by  implication  such  a  construction  must  be  given 
to  the  transaction ;  and,  if  an  intention  thus  implied  is  suffi- 
cient to  set  aside  the  transfer,  there  can  be  no  doubt  of  the 
legal  result  when  the  fact  is  admitted,  or  clearly  established, 
aliunde. 

Thus,  in  Tomkyns  v.  Ladbroke^  2  Ves.  Sen.  591 ;  Goomes  v. 
EUing,  3  Atkyns,  676 ;  Smith  v.  Fellows,  2  Atkyns,  62,  377; 
Turner  v.  JenningSy  2  Vernon,  612;  7  Vin.  Ab.  252,  pi.  11 ; 
Roper  on  Husband  and  Wife,  16;  2  Wm.'s  Executors,  1014. 
We  find  in  the  case  of  Ligthfoot  v.  Golgin,  5  Munford,  42,  the 
same  question  involved  here  discussed,  and  the  same  question 
similarly  decided. 

We  may  well  hold,  then,  that  the  wife  can  not  be  barred 
of  her  claim  by  the  trust  now  attempted  to  be  set  up  by  the 
plaintifis. 

We  suppose  both  the  will  and  the  deed  of  the  trust  are  but 
one  transaction,  made  during  the  last  hours  of  the  deceased, 
and  intended  to  effect  a  disposition  of  his  personalty,  in 
direct  opposition  to  the  law,  which  gives  to  the  wife  a  de- 
finite interest  in  her  husband's  property  at  his  decease. 

To  use  the  language  of  some  of  the  cases,  the  deed  of  trust 
was  but  a  will  in  disguise,  and  would  be  held  in  England  to 
be  a  testamentary  bequest,  or  the  duty  payable  to  the  State 
would  be  defeated.  Attorney  General  v.  Jones,  3  Price,  368  ; 
GaskeU  v.  GaskeU,  2  Y.  &  J.  502. 

No  particular  language  is  necessary  to  constitute  an  inter- 
est, a  testamentary  one,  and  no  contrivance,  such  as  the 
multiplication  of  papers,  can  conceal  the  purpose  intended 
by  the  party  who  executes  them.     1  Wm.'s  Ex.  55,  56. 

It  will  be  seen  how  carefully  every  attempt  at  evasion, 
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however  laudable  may  be  the  object,  is  considered  by  the 
court,  when  the  rights  of  the  parties,  or  the  law  of  the  land 
will  be  impugned  or  violated.  The  substance  is  never  sacri- 
ficed to  form,  and  while  the  rule  of  equity  is  to  hold  that  to 
be  done  which  ought  to  be  done,  another  is  equally  true, 
that  parties  will  be  held  to  mean  what  they  have  said  and 
done.  By  their  admissions,  as  well  as  their  acts,  their  inten* 
tions  are  to  be  determined. 

Whether  the  deed  before  us  was  ever  delivered  or  not,  to 
our  apprehension,  is  immaterial ;  and  so,  whether  it  was 
revocable  by  the  grantor,  had  he  recovered,  is  equally  un- 
necessary for  us  to  decide.  Indeed,  it  may  be  doubted 
whether  any  legal  transfer  of  the  personal  property  passed 
to  the  trustees ;  and  if  only  an  equitable  right,  how  can  the 
title  to  stocks  and  other  personalty,  passing  by  indorsement 
or  delivery  be  completed,  where  there  is  no  valuable  consid- 
eration to  support  the  contract. 

While  we  refuse  to  set  up  the  trust,  as  against  the  wife  of 
the  decedent,  we  decide  nothing  further.  The  children  and 
grandchildren  may  urge  their  claims  upon  the  grounds 
stated  in  the  answer.  These  grounds  are  not  covered  by  our 
present  opinion,  and  have  not  been  considered  in  our  exam- 
ination of  the  case. 

While  we  are  thus  compelled  to  decide  adversely  to  the 
plaintiff',  we  could  have  wished  it  were  permitted  us  to  vin- 
dicate, in  some  of  its  aspects,  the  object  of  the  husband  in 
thus  disposing  of  his  estate.  He  was  evidently  a  heart-broken 
man ;  upright,  industrious,  and  painstaking  through  a  long 
life  of  toil  and  adventure,  yet  a  suflferer  by  a  visitation  which 
a  parent  alone  can  understand.  He  had  not  actually  out- 
lived his  children,  but  all,  save  one,  were  dead  to  him,  and 
at  last  he  was  separated  from  his  wife. 

We  may  well  commiserate  his  condition;  and  iinderstand 
why  it  was  he  desired  his  property  to  be  thus  distributed. 
But  we  have  a  legal  duty  only  to  perform,  and  must  dis- 
cbarge it  impartially. 

Decree  for  defendant. 


\ 
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Jacob  W.  Swbbnbt  v.  Cyrus  Garrbtt. 

(No.  10,256.) 

1.  The  court  in  general  term  will  confine  their  review  solely  to  the  error 
apparent  in  the  record. 

2.  To  create  a  forfeiture  of  a  lease,  it  is  not  necessary  to  make  any  demand 
for  rent  when  the  lease  provides  that  the  non-payment  without  de- 
mand shall  determine  the  lease. 

3.  In  an  action  to  recover  possession  of  land,  after  a  forfeiture  of  a  lease, 
the  mere  fact  of  another  action  pending  between  the  same  parties  for 
the  same  premises  is  not  a  good  defense,  unless  it  appears  that  the  cause 
of  action  is  the  same. 

Gbnbbal  Tbrm. — Proceeding  in  error  to  reverse  a  judg- 
ment rendered  in  favor  of  Cyrus  Qarrett,  at  special  term, 
by  Spencer,  J.,  in  a  suit  to  recover  the  possession  of  real 
property. 

The  pleadings,  on  the  part  of  the  plaintiff,  allege  that  he 
claims  title  to  a  lot.  of  land  on  the  east  side  of  Walnut,  be- 
ween  Sixth  and  Seventh  streets,  in  the  city  of  Cincinnati, 
being  a  portion  of  a  hotel  known  as  the  Walnut  Street 
House,  the  possession  of  which  the  defendant  unlawfully 
withholds. 

The  answer  sets  up  the  fact  that  the  plaintiff  had  com- 
menced another  action  to  recover  the  same  premises,  which 
was  then  pending  in  this  court. 

It  alBO  alleges  the  defendant's  right  to  remain  in  posses- 
sion  by  virtue  of  a  lease,  made  to  him  by  the  plaintiff  for 
the  premises  in  controversy,  for  a  term  of  nine  years  from 
February  12,  a.  n.  1852. 

On  the  trial  it  was  found  that  a  large  amount  of  rent, 
due  to  the  plaintiff'  by  the  defendant,  was  unpaid,  and  no 
offer  to  pay  it  had  been  made  by  the  defendant  By  the 
terms  of  the  lease,  the  rent  was  $1,000  per  annum,  payable 
monthly  in  installments  of  $83,33^  on  the  first  day  of  each 
month,  with  this  condition,  ''that  in  case  said  Jacob  W. 
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Sweeney  shoald  fail  to  pay  any  InBtallment  of  said  rent  for 
thirty  days  after  the  same  shall  have  become  due,  and  with- 
out demand  on  the  part  of  said  Garrett,  then  this  lease  to 
become  void." 

On  the  1st  of  January,  a.  b.  1859,  about  $700  was  due, 
and,  on  the  same  day,  the  plaintiff  was  present  at  the 
defendant's  hotel,  which  covered  the  premises  described  in 
the  lease,  and  was  ready  to  receive  his  rent,  but  no  payment 
of  rent  was  made,  and  no  offer  to  pay  it  came  from  the 
defendant. 

I^he  case  was  submitted  to  the  court,  who  held,  upon  the 
testimony,  the  plaintiff  was  entitled  to  recover  the  posses- 
sion of  the  premises  held  by  defendant,  and  judgment  was 
given  accordingly. 

Exceptions  were  taken  to  the  judgment,  and  to  the  refusal 
of  the  judge  to  grant  a  new  trial. 

Stephen  Clarke  for  plaintiff  in  error. 

Snow  f  Bradstreetj  for  defendant  in  error. 

Storbr,  J.,  delivered  the  opinion  of  the  court: 

We  are  asked  to  revise  the  proceedings  in  this  case  at 
special  term. 

First,  because  the  court  erred  in  deciding  the  plaintiff* 
could  avail  himself  of  the  conditions  of  the  lease,  after  he 
had  dispensed  with  them  and  waived  them. 

We  find  no  such  ruling  in  the  record,  and  no  exception 
appears  to  have  been  taken  to  the  opinion  of  the  court,  if 
one  was  expressed  upon  the  point. 

The  second  error  assigned  is,  that  the  court  held  a  demand 
for  the  rent  due  need  not  have  been  made  by  the  lessor  to 
give  him  a  right  of  entry. 

The  terms  of  the  lease  were  regarded  by  the  judge  as 
conferring  that  right  upon  the  lessor,  and  he  accordingly 
decided  the  plaintiff  was  not  required  to  demand  payment 
of  the  rent,  and  this,  in  our  opinion,  is  the  law  of  the  case. 
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There  Beems  to  be  no  conflict  of  authority  od  the  questioD 
from  Dormer's  case,  5  Co.  40,  to  the  present  time ;  we  find 
t)ie  rule  thus  stated  in  1  Bac.  Abrid.  665,  recognized  in 
Woodfail's  Landlord  and  Tenant,  266;  Ooodright  v.  CcUor, 
2  Douglas,  477 ;  and  Harris  v.  Masters,  2  B.  &  Cress.  490. 

The  third  error  assigned  is  but  the  Btatement  of  the  sec- 
ond in  another  form,  and  the  opinion  we  have  expressed 
upon  that  is  equally  applicable  to  this.  As  to  the  fonrtb, 
that  parol  evidence  was  admitted  to  explain  the  lease,  we 
find  no  such  statement  in  the  bill  of  exceptions,  and  moat 
disregard  this  assignment  of  error  accordingly. 

As  to  the  fifth,  that  the  court  erred  in  refusing  to  decide 
that  a  former  action  then  pending,  was  a  bar  to  this  pro- 
ceeding. 

It  does  not  appear  by  the  record  that  any  such  action  waa 
pending.  No  proof  of  the  fact  ia  exhibited  in  the  bill  of 
excepUooa,  but,  oa  the  contrary,  it  is  there  stated  that  all 
the  testimony  offered  on  the  trial  was  that  of  the  parties 
themselves,  who  were  both  sworn. 

We  are  not,  therefore,  required  to  consider  this  exception. 
If,  however,  we  were  permitted  to  refer  to  the  answer  in 
which  the  pendency  of  the  former  action  is  set  forth,  we  find 
there  ia  do  averment,  that  the  auit  was  for  the  same  cause; 
and  it  ia  certain  a  plea  would  be  bad  unleaa  such  an 
allegatioD  was  made.  It  can  not  be  claimed  that  a  former 
suit  pending  to  recover  the  possession,  because  of  a  prior 
forfeiture,  can  affect  the  right  to  the  same  remedy  for  a  sub- 
sequent forfdture.  On  the  whole  case,  we  affirm  the  judg- 
ment. 

Judgment  affirmed. 
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John  A.  Willuub  v.  Danibl  BL  Mbabs. 

(No.  8,346.) 

1 .  Fraudulent  representations  prior  to  the  execution  of  a  deed,  affecting  the 
consideration,  motives,  or  inducements  leading  thereto,  did  not,  at  com- 
mon law,  avoid  the  conveyance,  but  the  graiftor,  his  heirs  or  subse- 
quent purchasers  from  him,  could  obtain  relief  only  by  bill  in  equity. 
If  this  objectionomay  now  be  made  under  the  code,  in  the  defense  of  an 
action  for  the  recovery  of  possession  of  real  estate,  it  is  only  where  the 
grantors,  of  the  deeds,  ought  to  be  avoided,  or  one  in  priority  asserts  it  by 
proper  proceedings,  averring  the  fraud,  and  giving  the  plaintiif  notice  of 
the  defense. 

2.  The  grantor  of  a  deed  can  not,  by  subsequent  parol  statements,  affect 
the  title  thereby  conveyed. 

3.  Courts  of  equity  will  not  aid  a  defectively  executed  advancement. 

4.  A  deed  of  trust  conveying  property,  owned  by  the  grantor  but  occupied 
by  his  daughter  and  her  husband,  properly  executed  and  recorded  in 
the  lifetime  of  the  grantor,  was  handed  by  his  son  to  the  scrantee,  who 
thereupon  called  upon  the  daughter,  and  in  the  presence  of  her  husband 
(the  defendant),  who  made  no  objection,  effected  an  arrangement  by 
which  she,  being  the  cestui  que  trusty  receipted  to  him  for  the  rent  as  if 
collected  and  paid  over  to  her.  Held:  sufficient  evidence  of  delivery) 
although  the  authority  of  the  grantor's  son  was  not  shown. 

5.  A  deed  to  H.,  his  heirs  and  assigns  forever,  in  trust  to  collect  rents, 
keep  down  taxes,  and  pay  the  net  income  to  W.,  during  her  life,  and 
after  her  death  to  her  children  or  descendants  until  the  age  of  twenty- 
one,  and  then  to  convey  to  them  in  fee  simple,  with  a  power  of  sale  in 
certain  contingencies,  and  to  appoint  a  'successor  in  the  trusty  vests  the 
fee  simple  in  H. 

6.  A  provision  that  if  W.  leaves  no  children  or  descendants,  the  estate 
created  by  the  deed  shall  determine,  and  the  property  descend  to  the 
heirs  of  the  grantor,  at  most  reduces  the  estate  of  the  trustee  only  to  a 
qualified  or  base  fee. 

7.  Where  a  deed  of  trust,  for  the  benefit  of  W.  for  life,  directs  the  trustee, 
upon  her  death,  to  convey  the  fee  simple  to  the  heirs  of  her  body,  the 
deed  will  be  construed  as  if  it  contained  the  instrument  thus  provided 
for,  and  the  rule  in  Shelley's  case  does  not  apply,  because  a  legal  estate 
in  remainder  is  limited  upon  an  equitable  life  estate. 

8.  The  word  "heirs"  is  essential  that  the  rule  in  Shelley's  case  may  apply 
to  a  deed.  Ko  words  of  similar  import  answer  the  same  purpose.  There- 
fore, a  remainder  to  children  and  the  descendants  of  children  does  not 
enlarge  a  life  estate  given  to  the  ancestor. 
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General  Term. — ^Proceeding  in  error  to  reverse  a  judg- 
ment rendered  by  Jadge  Gholaon  after  a  trial  by  jury  at. 
special  term.  The  errors  assigned  are  these :  1.  Exclusion 
of  relevant  and  competent  testimony;  2.  Error  in  the 
charge;  and,  8,  Refusal  to  grant  a  new  trial. 

The  action  was  for  the  recovery  of  the  possession  of  real 
estate  and  damages  for  its  detention.  The  pleadings  are  in 
the  simplest  form,  the  petition  stating  that  the  plaintiff  is 
entitled  to  possession  which  the  defendant  wrongfully 
withholds,  and  claiming  damage  for  its  detention;  the 
answer  merely  denying  these  averments. 

The  plaintiff  below,  Daniel  H.  Mears,  was  the  son,  and 
the  defendant,  Williams,  was  the  son-in-law  of  John  Mears. 
During  the  lifetime  of  his  wife,  Ann  Louisa  Williams,  the 
defendant  was  put  in  possession  of  th0  premises  in  dis- 
pute by  her  father. 

In  the  year  1856,  a  deed  of  trust  was  executed  by  John 
Mears.  This  instrument  conveys  the  premises  to  ^*  Daniel 
H.  Home,  his  heirs  and  assigns  forever,"  upon  trust  *^  to  lease 
and  to  rent  and  to  receive  the  rents,  issues  and  profits  arising 
and  accruing  from  the  same,"  and  out  of  these  to  pay  taxes 
and  assessments,  and  the  charges  and  expenses  necessary  to 
the  well  keeping  thereof,  and  to  pay  over  the  '^  net  rents, 
issues,  and  profits  of  the  same  to  my  daughter  Ann  Louisa 
Williams,  for  and  during  her  natural  life,  for  the  mainten- 
ance and  support  of  herself  and  her  family,  and  the  educa- 
tion of  her  child  or  children,  without  anticipation  of  the  same 
on  the  part  of  my  said  daughter  Ann  Louisa  Williams ;  and 
upon  the  further  trust,  on  the  death  of  my  said  daughter 
Ann  Louisia  Williams,  bearing  a  child  or  children,  or  de- 
scendant or  descendants  of  any  child  or  children  deceased  of 
my  said  daughter  Ann  Louisa  Williams,  not  having  attained 
the  age  of  twenty-one  years,  to  pay  over  to  such  child  or 
children  or  descendant  or  descendants  of  any  child  or  children 
deceased  of  my  said  daughter  Ann  Louisa  Williams,  the  net 
rents,  issues,  and  profits  so  rising  and  accruing  from  the 
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property  herein  conveyed,  for  the  mainteDance  and  support, 
and  for  the  education  of  such  child  or  children  or  descendant 
or  descendants  of  any  child  or  children  deceased  of  my  said 
daughter  Ann  Louisa  Williams,  not  having  attained  the  age 
of  twenty-one  years,  and  on  such  child  and  children  or  de- 
scendant or  descendants  of  any  child  or  children  deceased 
of  my  said  daughter  Ann  Louisa  Williams,  attaining  the  age 
of  twenty-one  years,  then  and  in  that  case  to  convey  to  such 
child  or  children  or  descendant  or  descendants  of  any  child 
or  children  deceased  of  my  said  daughter  Ann  Louisa  Wil- 
liams, such  a  proportional  portion  of  the  premises  herein 
conveyed  that  such  child  or  children,  or  descendants,  of  any 
child  or  children  of  my  said  daughter  Ann  Louisa  Williams 
would  be  entitled  to,  under  the  present  statute  of  descent  and 
distribution  of  the  State  of  Ohio,  and  as  if  the  estate  herein 
conveyed  had  descended  from  my  said  daughter  Ann  Louisa 
Williams ;"  and  with  much  and  similar  verbiage  the  deed 
proceeds  to  provide  that  if  upon  the  death  of  Mrs.  Williams, 
the  cestui  que  trust  of  the  remainder  shall  have  already  arrived 
at  the  age  of  twenty-one,  the  conveyance  shall  be  made  forth- 
with ;  but  if  such  cestui  que  trust  fails  to  arrive  at  that  age, 
and  in  default  of  children  or  descendants  of  Mrs.  Williams, 
then  that  the  estate  created  by  the  deed  shall  determine  and 
the  property  descend  to  the  heirs  of  the  grantor.  There  is 
also  a  power  of  sale  in  certain  contingencies  vested  in  the 
trustee,  and  a  power  to  appoint  his  successor,  and  in  case  of 
his  failure  to  appoint,  the  Probate  Court  of  Hamilton  County 
is  authorized  to  appoint. 

Home  accepted  the  trust,  and  proceeded  to  its  execution, 
then  resigned,  and  Daniel  H.  Mears,  plaintiff  below, 
was  appointed  by  the  probate  court  as  Home's  successor 
in  the  trust;  thereupon  Home  conveyed  the  premises 
to  the  plaintiff,  subject  to  the  trusts  and  conditions  of  the 
original  deed  of  trust.  In  the  year  1857,  Mrs.  Williams 
died,  leaving  an  infant  daughter,  and  Mears  claims  under 
the  deed  as  trustee  of  this  daughter,  averring  that  the  trust 
was  created  to  support  an  estate  for  life  in  his  sister  Mrs. 
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Williams,  with  remainder  in  fee  simple  to  the  child.  The 
defendant  claims  that  the  premises  were  given  to  his  wife 
in  fee  simple,  by  way  of  advancement  from  her  father  in 
the  year  1852,  and  that  he  has  an  estate  for  life  therein  as 
tenant  by  the  curtesy ;  he  further  denies  that  the  deed  of 
trust,  under  which  plaintiff  claims,  was  ever  delivered  by  his 
¥ather-in-law,  and  claims  that  if  delivered  it  conveyed  to 
his  wife  an  estate  tail  or  an  equitable  estate  of  inheritance, 
in  either  of  which  cases  he  is  tenant  by  the  curtesy. 

The  erroite  complained  of  at  the  trial  are  particularly  set 
forth  in  the  opinion. 

J.  B.  Eaton  and  J.  T.  Crapsey^  for  plaintiff  in  error. 

Nicholas  HeadingtOTij  for  defendant  in  error. 

HoADLY,  J.,  delivered  the  opinion  of  the  court: 
Upon  the  trial,  at  special  term,  the  plaintiff  proved  that 
John  Mears,  the  former  owner  of  the  premises  in  question, 
the  father  of  the  plaintiff  and  father-in-law  of  the  defendant, 
conveyed  the  property  in  1856  to  Daniel  H.  Home  in  fee 
simple  upon  certain  trusts,  hereafter  more  particularly  to  be 
considered ;  that  Mr.  Home  accepted  the  trust  and  acted 
under  it ;  that  he  subsequently  resigned,  and  the  plaintiff  was 
appointed  his  successor  by  the  probate  court,  and  thereupon 
Home  conveyed  the  premises  to  the  plaintiff  to  be  held  upon 
the  trusts  of  the  original  deed  from  John  Mears. 

During  the  trial^  Home  was  examined  on  behalf  of  the 
plaintiff',  and  upon  cross  exammation  several  questions  were 
asked  him,  which  were  objected  to,  and  the  objections  sus- 
tained. One  of  these  was  directed  to  the  condition  of  mind 
of  John  Mears  prior  to  the  time  the.  deed  to  the  witness  was 
executed.  The  object  of  counsel  was  explained  to  be,  not 
to  show  any  fraud  in  the  factum  or  act  of  execution,  or  any 
mental  infirmity  which  rendered  the  grantor  then  incapable 
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of  a  valid  execution,  but  by  what  had  taken  place  previoas 
to  its  execution,  that  it  waa  procured  by  miBrepresentation, 
imposition,  and  fraud  of  the  plainti£  The  court  then  said 
that  such  evidence  would  be  competent  upon  a  petition  filed 
by  the  proper  party  to  have  said  deed  set  aside  for  fraud, 
but  that  in  the  present  action  it  was  incompetent,  and 
therefore  was  excluded.  * 

The  common  law  rule  is  stated  by  Chief  Justice  Savage, 
in  Franehjot  v.  Leachy  5  Cowen,  608,  in  these  words :  *^  The 
fraud  which  avoids  a  deed  is  not  a  fraudulent  representation 
as  to  the  consideration,  but  a  fraud  relating  to  the  execution 
of  it,  as  a  fraudulent  misreading  or  obtaining  such  an  instru- 
ment as  the  obligor  did  not  intend  to  give." 

For,  at  law,  the  consideration  of  a  specialty  could  not  be 
disputed,  and  fraud  antecedent  to  the  execution  of  the 
instrument,  and  entering  into  the  motives  and  inducements 
which  lead  thereto,  is  excluded  by  the  presumption  of 
consideration.  Such  fraud  only  as  rendered  the  specialty 
absolutely  void  and  incapable  of  ratification  except  by  re- 
execution,  which  so  aftectod  the  instrument  that  it  might  be 
said  to  be  not  the  act  of  the  party,  could  be  alleged  against 
it  at  law.  In  the  language  of  the  Supreme  Court  of  Indi- 
ana, in  Huston  v.  WiUiamSy  3  Blackf.  172,  ^'  if  the  defense  is 
bottomed  on  the  false,  fraudulent,  and  covinous  conduct  of 
the  obligee,  in  relation  to  the  execution  of  the  instrument, 
as  where  it  is  fraudulently  misread,  or  where  the  obligee 
fraudulently  induces  the  obligor  to  execute  the  instrument 
when  he  is  incapable  of  judging  for  himself,  either  by  rea- 
son of  drunkeness  or  lunacy,  or  where  the  obligee  does  any 
other  fraudulent  act  which  shows  that  the  obligor,  in  truth 
and  fact,  never,  in  the  eye  of  the  law,  executed  the  bond, 
the  facts  may  be  given  in  evidence  under  the  plea  of  non  est 
facturrij  or  they  may  be  given  in  evidence  under  a  general 
plea  of  fraud,  covin,  and  false  representation." 

"  But  it  appears,''  say  the  court,  in  another  part  of  the 
same  opinion,  ^'that  such  a  defense  only  relates  to  fraud, 
covin,  and  false  representation  in  the  execution  of  the  writing 
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obligatory,  and  not   to  the    cons'ideratioD    or  iDdacemeut 
which  influenced  the  obligor  to  make  the  bond." 

In  Dotty.  Munsell,  13  Johns.  430,  Chief  Justice  Spencer, 
Bays:  "  The  plea  demurred  to  is  bad.  It  sets  up  a  fraudu- 
lent representation  of  the  plaintiff's  patent  right,  and  in 
substance  it  is  a  denial  of  an;  consideration  for  the  bond. 
At  laiv,  the  defendant  can  not  avoid  a  solemn  deed  on  the 
ground  of  a  want  of  consideration.  That  injury  is  precluded 
by  the  very  nature  of  the  instrument.  The  case  of  Vroman 
V,  Phelps,  2  Johns.  177,  is  directly  in  point,  that  a  fraudulent 
representation  of  the  quality  and  value  of  the  thing  sold, 
forms  DO  defense  in  a  suit  or  specialty.  In  some  of  the  ele- 
mentary writers,  it  is  stated  that  fraud  may  be  given  in  evi- 
■  dence  under  the  plea  of  non  est  factum.  This  must  be  con- 
fined to  cases  where  the  fraud  relates  to  the  execution  of  the 
instrument,  as  if  a  deed  be  fraudulently  misread,  and  is  exe- 
cuted under  that  imposition;  or  where  there  is  a  fraudulent 
substitution  of  one  deed  for  another,  and  the  party's  signa-  . 
ture  is  obtained  to  a  deed  which  he  did  not  intend  to  execute." 

In  Jackson  v.  Mills,  8  Cowen,  290,  the  same  rulfe  was 
applied  in  an  action  of  ejectment.  This  position  is  sustained 
by  a  great  weight  of  authority.  Parker  v.  Parmele,  20  John- 
sou,  133;  Champion  y.  White,  &  CowQo,  510 ;  Taylor  v.  King, 
6  Momford,  366 ;  Wyche  v.  Macklin,  2  Randolph,  426 ;  Logan 
V,  Simmons,  1  Dev.  and  Battle's  Law,  16;  Swift  v.  FitzhagK, 
9  Porter,  63;  Mordecai  v.  Tankersly,  1  Ala.  100;  Stokes  v. 
Jones,  18  Ala.  737;  Grealhouse  v.  Bunlap,  3  McLean,  303; 
Saunders  v.  Slotls,  6  Ohio,  380 ;  Doe,  dem.  Maguel  v.  EoU,  7  Ohio, 
70,  part  2 ;  and  there  is,  so  far  as  we  know,  but  a  single  case 
to  the  contrary,  Hoilt  v,  Holeomb,  3  Poster,  535,  in  any  State 
where  there  is  an  equitable  jurisdiction  vested  in  the  courts. 

This  rule  was  modified  in  Ohio,  so  far  as  specialties  for  the 
payment  of  money,  or  delivery  of  property  are  concerned, 
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amount,  soundness,  quantity,  quality,  or  value,  of  the  consid- 
eration which  influenced  the  obligor  to  make  the  bond,  the 
defense  is  equitable  and  not  legal."     P.  171. 

In  such  cases,  and  by  parity  of  reasoning,  in  case  of  a  deed 
founded  on  natural  love  and  affection,  where  the  conveyance 
though  intelligently  executed  by  a  grantor,  mentally  capable, 
is  induced  by  antecedent  false  representations,  fraudulently 
creating  the  motives  for  the  gift,  the  conveyance  is  not  void ; 
it  is  entirely  valid  until  avoided ;  it  can  be  ratified  ev^n  by 
parol,  or,  in  some  cases,  by  silence  and  acquiescence,  and  may 
be  avoided  by  resort  to  a  court  of  equty. 

But  the  distinction  between  law  and  equity  having  been 
abrogated  in  Ohio,  it  is  insisted  that  a  deed. may  now  be 
attacked  for  such  defect,  by  a  defendant,  in  a  proceeding  to  * 
recover  possession  of  real  estate. 

We  are  not  inclined  to  dispute  this  proposition,  but  the 
question  is  whether  before  the  testimony  becomes  competent, 
it  is  not  necessary  for  the  party  to  show  that  he  stands  in  such 
privity  with  the  grantor  of  the  conveyance  proposed  to  be 
attacked,  or  has  such  an  interest  in  the  property,  as  author- 
izes him  to  object  to  the  deed,  and  to  ask  that  it  be  avoided 
by  proper  pleading  to  that  effect. 

It  has  been  held  in  New  York,  Deioey  v.  Hoag^  15  Bar. 
865,  that  while  an  equitable  title  may  be  a  defense  under 
the  code,  in  such  cases,  it  is  only  where  the  defendant  be- 
comes an  actor,  and  asks  affirmative  relief  by  filing  an  an- 
swer containing  all  the  averments  necessary  for  a  petition  to 
that  end. 

This  seems  a  just  rule,  at  least  where  the  equitable  title 
needs  judicial  action  to  give  it  efficacy. 

This  deed  is  admitted  to  have  been  executed  by  John 
Mears,  while  possessed  of  sufficient  mental  vigor,  and  know- 
ing and  intending  ftilly  what  he  was  doing.  It  is  said,  how- 
ever, that  by  reason  of  falsehoods  told  him,  and  impositions 
practiced  upon  him  previously,  he  was  fraudulently  induced 
to  make  the  deed.  In  other  words,  that  by  reason  of  a  fraud 
in  the  consideration,  the  deed  is  void. 
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Now,  John  Mears  himself,  his  subseqaent  grantees,  or 
his'heirs,  may  avoid  it,  if  this  be  so,  by  petition  to  that  end; 
perhaps  they  may  secure  the  same  result  by  counter-claim 
or  cross-petition.  But  as  the  deed  is  a  complete  transfer  of 
the  title  until  avoided,  and  as  judicial  action  is  necessary 
completely  to  avoid  it,  and  as  no  judicial  action  has  been 
asked,  we  do  not  suppose  the  testimony  competent. 

The  attack  must  be  made  directly  and  not  collaterally. 

Whether  the  defendant  is  in  the  category  of  those  who 
can  object  to  the  deed,  even  by  proper  pleading,  is  a  ques- 
tion which  can  not  be  answered  before  deciding  the  merits 
of  the  controversy. 

During  the  cross-examination  of  the  same  witness,  he  was 
asked  as  to  statements  made  by  John  Mears,  after  the  exe- 
cution of  the  deed,  with  the  view  of  attacking  the  validity 
of  the  title  thereby  conveyed.  The  court  excluded  the  tes- 
timony. 

In  this  there  was  no  error.  The  grantor  of  a  deed  can 
not  invalidate  his  conveyance  by  subsequent  parol  state- 
ments.    Chess  V.  Chess.  1  Penn.  32. 

Passing  to  the  examination  of  the  merits  of  the  cause,  we 
find  the  following  state  of  case :  The  defendant  married  the 
daughter  of  John  Mears.  During  the  lifetime  of  his  wife, 
they  were  put  in  possession  of  the  premises  in  dispute  by 
Mears.  In  1856,  the  deed  of  trust  was  executed.  In  1857, 
Mrs.  Williams  died,  leaving  an  infant  daughter. 

The  plaintiff  claims  under  the  deed  as  the  trustee  of  this 
daughter,  and  avers  that  by  its  true  construction,  a  trust 
was  created  to  support  an  estate  for  life  in  Mrs.  Williams, 
remainder  in  fee  simple  to  the  child. 

The  defendant  claims,  1.  That  the  premises  were  given  in 
1852  to  his  wife,  by  her  father,  in  fee  simple,  by  way  of  ad- 
vancement, and  that  he  is  entitled  to  an  estate  for  life  therein 
as  tenant  by  the  curtesy.  -» 

2.  He  denies  that  the  deed  of  trust  was  ever  delivered. 

8.  He  claims  that  if  it  was  delivered,  it  conveyed  to  his 
wife,  Ann  Louisa  Williams,  an  estate  tail,  or  an  equitable 
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estate  of  inheritance,  in  either  of  which  cases  he  is  tenant 
by  the  curtesy. 

JHrsL  As  to  the  claim  of  an  advancement  in  1852.  The 
testimony  on  this  subject  is  this:  Williams  testifies,  "I  took 
possession  of  the  property  in  controversy  in  October,  1852, 
and  have  continued  in  possession  ever  since.  Mr.  John 
Mears  put  me  into  possession.  He  said  he  had  bougI\t  the 
property  for  my  wife,  Ann  Louisa  Williams.  I  have  ex- 
pended four  or  five  hundred  dollars  for  the  repairs  of  said 
property  from  time  to  time,  since  I  have  had  possession  of 
it."  On  cross-examination,  he  said :  "  My  wife  and  myself 
were  living  together,  and  moved  into  said  property  together, 
when  the  possession  of  it  was  given  to  me  by  John  Mears, 
and  we  continued  to  live  together  as  man  and  wife  until 
her  death."  Daniel  11.  Home  testifies  as  follows:  "Mr. 
Mears  told  me  that  before  he  bought  this  property,  Williams 
had  complained  of  having  to  pay  a  high  rent  for  a  shop.  I 
suppose  the  property  is  worth  from  $2,000  to  $3,000.  I 
have  seen  improvements  being  made,  and  some  painting, 
since  Williams  took  possession."  He  also  says  that  he  and 
the  plaintift*  spent  much  time  with  John  Mears  in  the  win- 
ter of  1855-6,  looking  over  his  papers,  among  other  things, 
in  reference  to  the  advancement  he  had  made  to  his  chil- 
dren, preparatory' to  making  his  will.  Again  he  saj^s:  "I 
paid  no  consideration  for  the  properry  in  controversy,  when 
it  was  conveyed  to  me  as  trustee.  I  suppose  the  value  of  it 
was  charged  as  an  advancement  to  Mrs.  Williams." 

During  the  course  of  the  trial  the  plaintiff' oftered  in  evi- 
dence the  will  of  John  Mears,  executed  March  7,  1856,  for 
the  purpose  of  showing  "  that  even  if  it  was  proper  by  way 
of  counter-claim  to  set  up  the  defense  that  the  trust  deed  to 
Daniel  H.  Home,  above  mentioned,  was  procured  by  fraud, 
the  defendant  had  no  title,  in  case  the  deed  was  invalid, 
''upon  which  he  could  base  that  defence."  Objection  was 
made,  but  overruled,  and  an  exception  taken.  On  the  hear- 
ing before  us  this  exception  was  waived,  and  th'e  will  strongly 
relied  on  as  furnishing  corroborative  evidence  of  an  advance- 
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ment  in  lfe52.  The  will  disposes  of  the  entire  property  of 
the  testator  after  providing  for  his  widow,  and  giving  sundry 
legacies,  by  a  disposition  among  his  children  and  grand- 
children, the  shares  of  all  except  Daniel  H.  Mears,  being 
given  to  trustees  upon  trusts  similar  to  those  of  the  deed,  to 
Home.  In  the  course  of  the  will  occurs  this  provision  :  "In 
this  division  of  my  es'tate  into  shares,  I  direct  that  the  money 
and  property  which  I  have  heretofore  given  and  conveyed 
to  my  childicn  and  to  my  deceased  daughter,.  Esther  Mary 
Tomlinson,  and  to  her  two  surviving  daughters,  Sarah  L. 
and  Louisa  Jane  Tomlinson,  as  an 'advancement,  an  account 
of  which  will  be  found  in  my  account  book,  and  signed  by 
me,  and  which  are  as  follows :  *  *  *  to  Ann  Louisa 
Williams,  $12,141.33,  *  *  *  and  all  further  sums  that 
may  hereafter  during  my  life  be  advanced  and  charged  on 
my  book  to  their  respective  accounts,  and  the  said  aggre- 
gate sum  so  advanced  and  charged  shall  be  added  to  the 
amount  of  my  remaining  estate,  and  the  whole  amount  then 
to  be  divided  into  five  equal  shares;"  one  of  which  he  gives 
to  Daniel  H.  Home,  upon  substantially  the  same  trusts,  for 
the  benefit  of  Mrs.  Williams  and  her  child,  as  are  contained 
in  the  deed  to  him. 

The  account  book  here  referred  to  is  not  a  part  of  the  bill 
of  exceptions,  but  we  were  furnished  with  it  at  the  hearing, 
and,  at  the  request  of  counsel,  have  given  it  consideration. 

The  account  against  Mrs.  Williams  begins  with  an  item 
dated  March  3,1854.  Then  follow  charges  dated  respect- 
ively March  3, 1854,  October  26, 1854,  January  24,  1851, 
December  4,  1852,  December  15, 1855,  August  30,  1855, 
February  1, 1855,  June  5, 1855.  Then  follow  four  charges 
without  date,  and  then  this  item  also  without  date, "  real  estate 
on  Sycamore  street,  above  Fifth,  ^3,604.98."  After  several 
other  charges,  some  of  other  real  estate,  all  without  date, 
follow  these  words:  "The  foregoing  account  against  my 
daughter,  Ann  L.  Williams,  is  correct,  and  the  amount, 
(12,141.33,  is  what  I  heretofore  advanced  as  stated,  and  is 
the  amount  also  which  I  have  named  in  my  last  will  and 
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testament  to  be  charged  to  the  portion  of  my  daughter, 
Ann  L.  Williams.  Cincinnati,  March,  1856.  Signed,  John 
Mears." 

That  Mears  considered  this  property  as  having  been  ad- 
vanced in  some  form  to  his  daughter  when  he  made  his  will, 
we  do  not  doubt.  The  question  is  whether  he  referred  to 
the  provision  made  by  th§  deed  of  trust,  or  to  a  previous 
advancement  made  in  1852. 

Whatever  advancement  was  made  in  1852  was,  we  think, 
by  parol.  The  language  of  the  will,  in  which  allusion  is 
made  to  the  money  and  property  heretofore  given  and  con- 
veyed by  way  of  advancement,  is  not  definite  enough,  to 
omit  for  the  present  other  objections,  to  bear  the  presump- 
tion, which  counsel  seek  to  found  upon  it,  that  a  conveyance 
was  made  in  1852. 

The  statute  of  frauds  forbids  a  conveyance  by  parol  of 
any  other  than  a  possessory  interest.  So,  that  so  far  as  this 
advancement  was  executed,  it  is  as  an  advancement  of  the 
possession,  nothing  more.  The  cases  we  shall  presently  cite 
show  that  a  parol  advancement  can  not  be  taken  out  of  the 
statute  by  possession.  There  must  be  a  purchase  and  a  con- 
sideration to  work  that  result.  An  advancement  is  worth- 
less unless  executed.  It  stands  as  a  mere  gratuity,  to  which 
no  one  has  a  right,  and  which,  if  the  donor  does  not  himself 
perfect,  must  fall.  Equity  will  not  aid  the  enforcement  of  a 
defectively  executed  advancement.  2  Story's  Eq.  Jur.,  sec. 
706a,  793a;  Holloway  \,  Headington^  8  Sim.  324;  Jefferys 
y.Jeferys,!  Craig  and  Phillips,  138;  Callaghany.  Callaghany 
8  CI.  and  Finn.  374. 

The  cases  of  Lessee  of  BartorCs  Lessee  v.  The  Heirs  of  Morris  ^ 
15  Ohio,  408,  and  Tremper  et  al.  v.  Barton,  18  Ohio,  418 ; 
so  much  relied  on  by  counsel,  do  not  afiect  this  proposition. 
There,  the  advancement  was  executed.  A  perfect  legal 
title,  sustained  as  such  in  ejectment,  passed  to  Edward  Bar- 
ton, Jr. 

But  we  are  satisfied  upon  the  facts  that  even  if  equity  did 
aid  imperfect  advancements,  there  is  no  case  of  that  kind 
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here.  In  1852,  Mears  put  his  daughter  into  possession,  re- 
taining the  title.  The  presumption  is,  that  he  intended  then 
to  do  just  what  he  did,  to-wit :  give  her  the  use  of  the 
premises  for  the  time  being,  reserving  for  the  future  the  dis- 
posal of  the  title.  In  March,  1856,  he  made  a  deed  of  trust 
conveying  the  premises  for  her  benefit,  and  charged  her  with 
the  price  on  his  book  of  accounts,  and  referred  to  it  in  his 
will.  The  charge  on  the  book,  and  the  reference  in  the  will, 
both  point,  we  think,  to  the  deed  of  trust.  That  instrument 
bears  date  the  11th  of  March,  1856,  six  days  before-the  date 
of  the  will.  It  seems  clear,  therefore,  that  whatever  he  in- 
tended, the  advancement  he  made  in  1852  was  of  the  pos- 
session only,  and  the  advancement  he  finally  perfected  is 
contained  in  the  provisions  of  the  deed  of  trust.  To  that 
instrument,  therefore,  we  are  remitted  to  ascertain  the  defend- 
ant's rights. 

Secondly,  In  approaching  the  consideration  of  this  deed, 
we  are  first  met  by  the  objection  that  no'  proper  proof  has 
been  made  of  its  delivery.  Ordinarily,  the  fact  that  an  instru- 
ment is  in  the  possession  of  the  grantee,  raises  a  presumption 
of  delivery.  It  is  contended  that  this  presumption  is  over- 
borne by  the  testimony  of  Mr.  Home,  who  says  that  after 
that  deed  was  recorded,  it  was  handed  to  him  by  the  plaintiff. 
Whether  this  was  done  at  the  request  of  John  Mears  is  not 
expressly  shown,  but  it  would  not  perhaps  be  an  unwarrant- 
able inference.  However  that  may  be,  when  Home  received 
the  deed,  he  called  on  Mrs.  Williams,  in  her  husband's 
presence,  and  eftected  an  arrangement  to  which  Williams 
had  no  objection,  by  which  instead  of  collecting  rent  from 
the  defendant  and  paying  it  over  to  his  wife,  she  receipted  half 
yearly  for  the  money,  as  if  collected,  and  remained  in  posses- 
sion. This,  it  seems  to  us,  wtis  a  recognition  of  the  eificacy 
of  the  deed,  with  in  connection  with  the  fact  that  the  deed 
was  recorded  in  the  lifetime  of  John  Mears,  and  is  in  the 
possession  of  the  grantee,  makes  a  prima  facie  case  of  delivery 
at  least,  although  it  was  handed  to  Home  after  its  record, 
by  the  granter's  son,  whose  authority  is  not  shown. 
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Thirdly.  As  to  the  estate  conveyed  by  the  deed  of  trust. 

Upon  this  instrument  the  first  question  which  arises  is  as 
to  the  estate  of  the  trustee.  It  is  claimed  that  he  takes  but 
a  chattel  interest,  and  that  Mrs.  Williams  being  the  grantee 
of  the  rents  and  profits,  has  a  legal  life  estate  which  the  rule 
in  Shelley's  case  enlarges  to  a  fee  tail. 

But  the  deed  expressly  clothes  the  trustee  with  the  fee 
simple  by  the  use  of  words  of  inheritance  in  the  granting 
clause.  Moreover,  the  duty  imposed  upon  him  to  convey  to 
the  cestui  que  trust  in  remainder,  and  the  power  of  sale,  re- 
quire that  estate,  and  upon  the  familiar  rule  that  a  trustee 
takes  as  large  an  estate  as  may  be  necessary  for  the  execution 
of  his  trust,  would  give  him  a  fee  even  if  words  of  inheri- 
tance were  omitted.  Or,  even  in  the  absence  of  these,  the 
duty  of  collecting  rents  and  providing  for  taxes,  and  paying 
to  the  cestui  que  trust  only  net  Income,  vests  in  a  trustee 
the  legal  estate.    Lessee  of  Boyd  v.  Talbertj  12  Ohio,  212. 

The  provision  made  for  the  contingency  of  a  failure  of 
descendants  of  Mrs.  Williams,  can,  at  most,  only  reduce  the 
trustee's  iestate  to  a  qualified  or  base  fee.  Edward  Seymor^s 
CasCy  10  Rep.  95,  b. 

Having  thus  ascertained  the  estate  of  the  trustee,  let  us 
consider  that  of  the  cestui  que  trust. 

It  is  claimed  that  Mrs.  Williams  takes  a  fee  tail  by  virtue 
of  the  rule  in  Shelley's  case,  the  words  of  the  deed  giving 
her  a  life  estate,  and  the  remainder  to  her  children  and  de- 
scendants to  the  last  generation,  which  are  tantamount  to 
saying  "  heirs  of  her  body."  If  the  words  "  heirs  of  her 
body  "  had  been  used,  it  is  said  that  the  life  estate  would  be 
enlarged  by  that  rule  into  a  fee  tail,  and  the  words  used  are 
claimed  to  be  precisely  equivalent. 

But  it  is  to  be  remembered  that  the  life  estate  created  by 
this  deed  is  an  equitable  estate.  The  remainder  is  also  an 
equitable  estate,  until  the  cestui  que  trust  reaches  the  pre- 
scribed age  of  twenty-one  years,  when  the  trustee  is  obliged 
to  convey  the  fee  simple.  Assuming  that,  that  which  is 
directed  to  be  done  is  done,  we  have  here  the  case  of  an 
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equitable  life  estate,  with  a  legal  remainder  limited  upon  it. 
To  fiuch  cases  the  rule  in  Shelley's  ease  does  not  apply.  Lord 
Say  and  Seal  v.  Lady  JoneSy  3  Bro.  P.  C.  113 ;  S.  0.,  1  Eq. 
Cases  Abr.  383 ;  Flayford  v.  Hoare^  3  Younge  and  Jer.  175 ; 
Venables  v.  Morris,  7  Term  Rep.  342,  348. 

If  the  deed  therefore  conveyed  to  Home  in  trust  for  Mrs. 
Williams  during  her  life,  remainder  to  the  heirs  of  her  body, 
she  would  take  but  a  life  estate.  And  although  the  remain- 
der does  not  here  become  a  legal  estate  until  the  trustee' 
conveys,  the  reasons  for  the  exception  seem  to  apply  as  fully 
as  if  the  deed  itself  limited  a  legal  remainder.  For  there  is 
nothing  to  show  an  intent  that  the  remainder  man  shall  take 
by  inheritance,  or  the  tenant  for  life  an  inheritable  estat^. 
The  quantity  of  property  only  is  to  be  the  same  as  if  it  had 
descended,  not  the  quality  of  the  estate.  The  estate  when 
conveyed  is  of  a  difterent  nature  from  the  life  estate  of 
the  cestui  que  trusty  being  taken  by  purchase  through  a  deed 
from  the  trustee,  the  grantee  obtaining  thus  a  legal  estate, 
while  Mrs.  Williams  enjoyed  but  an  equity. 

The  case  of  Venables  v.  Morris  is  to  the  point.  There  a 
legal  estate  for  life  was  limited  to  S.  Morris,  remainder  to 
the  use  of  such  persons  as  Hannah  Morris  should  by  deed 
appoint.  By  proper  conveyance,  she  executed  her  power 
by  creating  a  use  in  favor  of  the  right  heirs  of  S.  Morris. 
The  defendant  claimed  the  fee  by  descent  from  S.  Morris. 
It  was  admitted  by  Lord  Eenyon  that  the  execution  of  the 
power  made  no  difference,  for  where  a  power  is  executed  in 
pursuance  of  a  deed,  it  is  to  be  taken  as  if  the  execution  were 
inserted  in  the  original  deed,  but  because  the  estate  created  by 
the  execution  of  the  power  was  equitable,  and  the  life  estate 
legal,  he  denied  the  application  of  the  rule  in  Shelley's  case. 

Here  is  not  the  case  of  a  power,  but  of  an  express  direc- 
tion. So  much  the  more  reason,  therefore,  for  reading  the 
deed  of  trust  as  if  it  contained  the  deed  which  it  provides 
for  from  Home  to  the  cestui  que  trust.  And  thus  read,  it 
limits  a  legal  remainder  upon  an  equitable  life  estate,  and 
does  not  come  within  the  rule  in  Shelley's  case. 
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But  the  words,  "  heirs  of  the  body/'  are  not  used  in  this 
deed,  and  even  if  it  were  admitted  that  their  use  would  have 
given  Mrs.  Williams  a  fee  tail,  we  think  them  indispensable  ' 
'  for  that  purpose,  and  that  no  equivalent  language  answers 
the  same  end. 

The  very  eminent  lawyers  who  examined  this  rule  with  so 
much  learning  and  ability  in  the  great  case  of  Ferrin  v.  Blakey 
and  the  discussions  to  which  it  gave  rise,  Were  divided  into 
two  schools  of  legal  thought.  Lord  Mansfield,  Mr.  Justice 
Blackstone,  and  the  majority  of  the  Court  of  King's  Bench, 
regarded  it  as  a  rule  of  interpretation,  and  that  a  manifest 
intent  would  authorize  a  court  to  treat  the  words  heirs, 
lydirs  of  the  body,  etc.,  as  words  of  purchase,  and  these 
opinions  were  deemed  by  Judge  Story  to  be  those  generally 
adopted  in  this  country.  2  Greenl.  Cruisei  305,  note.  This 
doctrine  was  applied  in  King  v.  Beck^  15  Ohio,  559,  to  the 
case  of  a  devise. 

Applying  this  view  of  the  rule  in  .Shelley's  case  to  the 
deed  in  question,  all  difficulty  is  removed.  For  nothing  can 
be  clearer  than  the  intent  to  give  Mrs.  Williams  only  a  life 
estate. 

But  Mr.  Justice  Yates,  the  Court  of  Exchequer  Chamber, 
Mr.  Hargrave,  and  others,  regarded  it  as  a  fixed  rule  of  prop- 
erty, originally  established  to  prevent  a  fraud  upon  the  feudal 
superior,  who  in  cases  of  descent  was  entitled  to  wardship 
and  marriage,  while  upon  a  purchase  only  the  trifling 
acknowledgment  of  relief  was  due  to  him,  and  also  to  avoid 
abeyances  of  the  fee.  Hence,  Mr.  Hargrave  says,  where  it 
is  once  settled  that  the  donor  or  testator  has  used  words  of 
inheritance  according  to  their  legal  import,  has  applied  them 
intentionally  to  comprise  the  whole  line  of  heirs  to  whom 
the  succession  is  to  be  regulated,  then  the  rule  in  Shelley's 
case  applies,  and  the  heir  shall  not  take  by  purchase.  Har- 
grave &  Butler's  Notes  to  Co.  Litt.  819  b,  876  b. 

This  statement  of  the  rule  confines  it  to  cases  where  ^^words 
of  inheritance  are  used  according  to  their  legal  import,"  and 
accordingly  no  case  can  be  found  where  the  use  of  any  other 
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word  than  "heir"  has  been  held  to  warrant  the  application 
of  this  rule. 

The  word  "heir"  in  the  singular  does  not  create  a  case  for 
the  rule  in  Shelley's  case.  Waker  v.  Snowe,  Palm.  359 ;  Bayley 
V.  Morris,  4  Ves.  788. 

Nor  will  the  words  "  child,  children,  or  issue,''  have  such 
effect.    Cruise's  Dig.,  title  82,  chap.  23,  sec.  28. 

For  among  the  reasons  given  for  the  rule  is  this,  that  the 
use  of  the  word  "heirs"  imports  a  taking  by  descent,  and 
the  words  are  senseless  unless  construed  as  words  of  limitation, 
because  nemo  est  hceres  viventis^  and  as  no  one  is  an  heir  but 
he  who  inherits,  hence  its  use  conclusively  shows  a  design  to 
give  an  inheritable  estate.  And  this  conclusion  follows  from 
no  equivalent  words. 

For  these  reasons  we  are  of  opinion  that  the  rule  in  Shel- 
ley's case  does  not  apply  to  this  case,  and  that  under  it  Mrs. 
"Williams  took  but  a  life  estate. 

Another  reason  for  so  holding  might  perhaps  be  urged,  to- 
wit:  that  the  deed  does  not  contemplate  "the  whole  line  of 
heirs  to  the  tenant  for  life,  and  so  builds  a  succession  upon 
hei  preceding  estate  of  freehold,"  but  only  uses  language  by 
way  of  designation  to  indicate  a  remainder  in  the  heir,  who, 
living  at  the  death  of  the  tenant  for  life,  shall  attain  the  age 
of  twenty-one  years.  This  would,  it  is  well  settled,  take  the 
case  out  of  the  operation  of  the  rule  in  Shelley's  case,  but  it 
requires  a  construction  of  the  deed,  which  we  do  not  feel 
called  upon  to  give. 

The  court  charged  the  jury  that  under  the  deed  from  John 
Mears  to  Home  and  from  Home  to  the  plaintiff',  the  legal 
title  passed  to  the  plaintiff*,  and  that  he  was  entitled  to 
recover.  No  exception  was  taken  at  the  time,  but  vrh  are 
satisfied  that  there  was  no  error  in  the  charge,  and  that  the 
law  of  the  case  is  thus  stated. 

And  this  being  so,  th^ere  was  of  course  no  error  in  over- 
ruling the  motion  for  new  trial. 

This  result  furnishes  another  reason  for  sustaining  the 
court   in   excluding  testimony.     For  it  now  appears  that 
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Williams  does  not  stand  in  a  position  to  soatain  an  action  to 
set  aside  the  deed  of  trust  for  fraud.  And  while  at  nisipriu3, 
before  his  title  is  full;  disclosed,  a  coutt  might  not  be  will- 
ing to  exclude  the  testimony  on  this  ground  alone,  a  review- 
ing court  will  not  disturb  the  result,  if  the  party  appeais  to 
have  no  interest  in  the  question. 
Judgment  affirmed. 
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ACCOUNT— 

1.  When  the  suit  is  on  an  account,  attached  as  an  exhibit,  which  is  im- 
perfect in  its  character,  the  remedy  is  to  demand  a  bill  of  particulars, 
under  section  361  of  the  code.     CHbson  v.  Ohio  Farina  Co.  499. 

ACKNOWLEDGMENT— 

1.  Deeds  of  lands  in  this  State,  acknowledged  in  other  States  before 
commissioners  for  Ohio,  must  be  acknowledged  according  to  the  law 
of  Ohio.    Brannon  v.  Brannon,  224. 

ACTION— 

1.  All  the  facts  necessary  to  constitute  a  cause  of  action  or  defense 

should  bo  pleaded.    Dennisiourij  Wood  j*  Co.  v.  Merchants^  Bank,  62.. 

2.  An  undertaking  in  attachment  is  not  the  proper  subject  of  an  action 

in  another  court.    King  v.  Snow,  73. 

3.  If  there  is  a  question,  whether  of  law  or  fact,  to  be  decided,  as  to  the 

liability  of  a  garnishee,  the  plaintiff  in  attachment  must  bring  an 
independent  action  against  the  garnishee.     Martin  v.  OayU,  86. 

4.  The  statute  authorizing  the  courts   to   correct,  amend,  and  relieve 

aainst  any  errors,  mistakes,  or  defects,  occurring  in  any  deed,  in- 
tended to  convey  or  incumber  the  estate  of  a  married  woman,  there- 
tofore or  thereafter  made,  is  constitutional.     Pureell  v.  Qoshom,  90. 

6.  An  act  done  maliciously  or  fraudulently  will  not  furnish  a  ground 
of  action,  if  it  be  not  in  itself  unlawful.  There  must  be  legal  dam- 
age resulting;  it  is  not  sufficient  that  the  act  is  immoral.  Smith  v. 
Bowler,  153. 

6.  It  is  essential  to  a  recovery  upon  a  policy  of  insurance,  that  the  party 

insured  should  have  an  interest  in  the  property,  both  at  the  time  of 
insurance  and  time  of  loss.    This  ijiterest  need  not  be  personal ;  it 
may  be  as  agent  or  trustee,  but  it  must  exist  in  some  form  or  other. 
Graham  v.  Firemen^ a  Ins,  Co.  255. 

7.  An  action  of  foreclosure  and  sale  of   mortgaged  praises  can  be 

maintained  against  the  administrator  and  heirs  of  a  deceased  mort- 
gagor, without  regard  to  the  eighteen  months  allowed  by  law  to 
administrators  for  administration.    Hathaway  v.  Lewis,  260. 

8.  In  some  cases  the  remedy  for  the  collection  of  a  debt  may  be  lost  or 

suspended,  and  yet  the  right  to  proceed  on  a  security  given  for  the 
debt  will  not  be  affected.    lb. 

9.  In  an  action  to  recover  money  agreed  to  be  paid  for  railroad  stock, 

an  averment  of  a  readiness  and  willingness  to  issue  and  deliver  the 
certificates  of  stock  is  necessary.  The  right  to  enforce  payment  is 
not  distinct  and  independent  from  the  ability  to  issue  and  deliver 
the  stock.    James  v.  Cin.,  Ham.  j*  Dayton  R.  It.  Co.  261. 

10.  A  mortgagee,  who  was  not  a  party  to  proceedings  of  foreclosure  and 
sale,  may  be  compelled  by  the  purchaser  at  such  sale  to  exercise  his 
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equity  of  redemption  within  a  reasonable  time,  or  be  foreclosed. 
Uesa  y.  Feldkamp^  332. 

11.  A  plaintiff  in  attachment  is  not  liable  to  the  sheriff  for  extraordinary 

expenses  in  the  care  of  property.     Mathers  v.  Ramsey,  334. 

12.  Jurisdiction  attaches  upon  the  filing  of  a  petition  and  issuing  of  sum- 

mons.   Spinning  v.  Ohio  Life  Ins.  and  Thrust  Go.  336. 

13.  A  suit  is  never  permitted  against  a    receiver  where  the  judgment 

would  affect  the  custody  of  the  property  sequestrated.     lb. 

14.  Section  78  of  the  code,  on  the  subject  of  pending  actions  and  the 

effect  thereof,  refers  solely  to  questions  of  title  in  the  specific  property 
in  controversy.    lb, 

15.  An  action  will  not  lie  for  the  recovery  of  damages  alleged  to  have 

occurred  in  consequence  of  a  malicious  civil  suit,  unaccompanied  by 
the  arrest  of  the  person  or  seizure  of  property.  The  costs  of  the 
action  in  which  he  recovers  are  presumed  to  compensate  him  for  his 
loss.     Springer  v.  Wise,  391. 

16.  When  the  foundation  of  the  action  is  alleged  damage  in  consequence 

of  the  wrongful  and  malicious  levy  upon  property,  special  injury 
must  be  alleged  and  shown,    lb. 

17.  An  injunction  will  lie  in  behalf  of  a  devisee,  and  against  the  son  of  a 

testator,  on  the  showing  that  the  son  is  collecting  the  rents  of  the 
estate,  pending  the  question  of  the  probate  of  the  testator's  will,  and 
when  waste  is  being  committed.     Fiatt  v.  Piaiij  408. 

18.  In  an  action  for  the  foreclosure  of  a  mortgage,  it  is  no  defense,  on 

the  part  of  the  mortgagor,  that  a  third  party  has  subsequently 
brought  a  similar  action  against  him,  in  a  court  of  concurrent  juris- 
diction, founded  upon  the  same  cause  of  action.     We^t  v.  Morris, 

415. 

19.  A  petition  to  enforce  the  forfeiture  of  a  lease  for  non-payment  of  rent, 

and  also  seeking  to  recover  the  rent,  is  bad  for  misjoinder.  The 
remedies  are  inconsistent,  and  plaintiff  must  elect.  Owens  v.  Hick- 
man,  411. 

20.  In  an  action  brought  by  the  members  of  one  firm  against  the  mem- 

bers of  another  firm,  it  is  not  a  sufiicient  defense  that  G.  is  a  mem- 
ber of  both  firms.  However  strict  the  rule  of  law,  it  does  not  exist 
in  equity,  for  there  need  be  no  decree  against  G.,  nor  yet  against  the 
other  ddfendants,  for  his  share  of  the  debts.  Oibson  ^  Co.  v.  Ohio 
Farina  Co.  499. 

21.  No  private  action  can  bo  maintained  against  a  county  treasurer  in 

his  (ffl|cial  capacity,  who  refuses  to  pay  an  order,  legally  drawn  by 
the  county  auditor,  upon  the  funds  of  the  treasury.  Bates  v.  Fri^, 
511. 

22.  In  such  case  the  tre^urer's  duty  is  purely  ministerial,  and  mattdamus 

is  the  proper  remedy.    lb. 

23.  A  traveler  who  is  forced  te  abandon  his'  nearest  route,  by  reason  of 

the  non-repair  of  a  street,  and  seeks  his  destination  by  a  more  cir- 
cuitous route,  whereby  he  suffers  injury  in  his  business,  does  not 
sustain  such  a  special  damage  as  to  entitle  him  to  an  action  against 
the  party  charged  with  the  duty  of  keeping  the  way  in  repair.  Far- 
relly  v.  Cincinnati,  516. 

24.  So,  also,  in  case  of  an  omnibus  line  which  has  lost  custom  by  reason 

of  being  unable  to  pursue  its  customary  route,  in  consequence  of  the 
foundrous  condition  of  the  street    lb. 


and  Ezecutora — AmercemoDt. 


2&.  But  this  is  not  the  subject  of  an  action  in  Ohio,  because  it  is  not 
special  damags,  but  the  ordinary  inconvenience  and  load  suatained 
by  the  public  at  large,  and  only  to.be  redressed  by  a  public  pro»e- 

26.  A  party  in  poieeuion  of  premisea  by  right  of  ownership  of  the  undi- 
vided half  in  fee,  and  under  a  lease  for  years  from  the  owner  of  the 
other  undivided  half  in  fee,  can  nut  mHlntain  a  luit  for  partition 
during  the  existence  uf  such  lease.    ShiUito  v-  Pullan,  GSS. 
ADMINISTKATORS  AND  EXECUTORS— 

1.  An  action  for  foreclosure  end  sale  of  mortgaged  premises  tnay  be 
maintained  against  the  administrator  and  heirs  of  a  deceased  mort- 
gsgor  prior  to  the  expiration  of  the  eighteen  montha  allowed  by  law 
fur  administratiun.     Hathmaay  v.  Lewis,  260. 
AFFIDAVIT— 
I.  The  defendant  in  attachment  may  deny  by  afSdavit  the  specific  acts 
charged  by  the  ptuinliO',  to  entitle  him  to  the  process  of  attachment, 
as  they  apply  solely  to  the  remedy,  and  not  to  the  right  of  action. 
AlexatideT  v.  Br.oion,  395. 
3.  A  cortiflcnte  "subscribed  and  sworn  to  before  me"  is  sufficient  inform 

for  a  jurat.     Sargent  v.  Tbionjeiuf,  472, 
3.  Where  legal  proceedings  nre  based  on  insufficient  affidavits,  the  riebt 
to  amend  or  file  new.  affidavits  will,  ordinarily,  depend  on  whether 
any  change  of  priorities  may  result.    Patterson  v.  Gulnare,  BOB. 
AGENT.    See  Principal  ams  Aoskt;  Watkbckaft,  1. 
AGREEMENT.    See  Contract. 
AMENDMENT— 

1.  The  power  of  amendment  extends  as  well  to  a  bill  of  exceptions  as  to 

any  other  part  of  a  record,  when  the  same  is  in  furtheranue  of  jus- 
tice.    Hmleteood  v,  Parker,  129. 

2.  No  amendment  will  he  permitted  which  will  enable  one  creditor  in 

the  race  of  diligence  to  gain  an  advantage  over  another  creditor. 
Pattenon  v.  Gulnare,  605. 

3.  In  an  action  against  a  firm  in  the  partnership  name,  commenced  by 

service  of  process  at  the  place  uf  business,  leave  was  given  to  sub- 
stitute the  individual  names  of  the  partners  aa  defendants.  Held: 
that  the  substitution  was  not  complete  until  the  petition  had  been  ao 
amended  as  to  charge  them,  and  process  been  served  un  tbem  indi- 
vidually. MarUntlial  v.  Amburgh,  BB6, 
AMERCEMENT.     See  Attobneyb  at  Law. 

I.  Aa  a  general  rule,  no  officer  of  the  court  can  he  considered  in  default 
until  he  has  technically  refused  to  perform  that  which  he  may  be 
required  to  do.  Moore  v.  Moore,  490. 
3.  It  is  proper  for  a  party  to  demand  payment  of  moneys  before  the 
officer  can  be  amerced,  or  interest  he  claimed  for  withholding  it. 
An  action  may  be  brought,  however,  before  an  actual  demand  is 
made,  and  interest  will  be  allowed  (rum  the  commencement  of  the 
action.    lb. 
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pi  red,  merely  on  the  ground  that  no  demand  has  been  made  on 
bim.    lb. 

ANNUITY.    See  Wills,  10,  11. 

ANSWER— 

1.  An  answer  is  not  evidence,  but  is  a  pleading  to  be  yerified  by  the  affi- 

davit of  the  belief  of  the  party  that  the  facts  therein  stated  are  true. 
MeKenzie  y.  Washington  Life  Ina.  Co.  223. 

2.  A  g^eral  denial  must  be  considered  as  tantamount  to  a  statement 

that  the  facts  alleged  in  the  petition  did  not  occur.  A  statement 
that  the  party  has.no  knowledge  on  the  subject,  and  therefore  denies, 
is  not  improper,    lb, 

3.  Although  a  general  denial  of  indebtedness  may  not  be  a  denial  of  all 

the  material  allegations  in  a  petition,  yet  it  would  be  going  too  far 
to  entirely  disregard  such  an  answer,  and  not  require  proof  from  the 
plaintiff.     Lewis  y.  Smithy  434. 

APFRAISEMBNT.    See  Inquisition. 
ARBITRATION  AND  AWARD.    See  Award. 

ASSESSMENTS— 

1.  An  ordinance  to  grade  or  pave  a  public  street,  and  providing  that  "a 

special  tax  be  assessed  and  collected  from  the  owners  of  real  estate 
abutting,  etc.,  according  to  the  ordinances  in  such  case  made  and 
provided,''  is  sufficient  to  authorize  an  assessment  against  real  estate, 
where  the  general  ordinances  in  force  at  the  time  require  a  demand 
first  to  be  made  on  the  owners,  and,  secondly,  in  default  of  pay- 
ment, a  seizure  and  sale  of  the  real  estate.  Lowden  v.  Cincinnati^ 
203. 

2.  If  the  city  fails  to  give  the  contractor  an  assessment,  she  is  liable  to 

an  action ;  but  reasonable  time  is  allowed  for  the  issue  of  an  assess- 
ment after  the  completion  of  the  public  wbrk.    lb. 

ASSIGNMENT— 

1.  An  assignee,  for  the  benefit  of  creditors,  having  accepted  the  trust,  is 

not  permitted  afterward  to  renounce  or  repudiate  the  responsibilities 
of  his  office,  unless  the  cestuis  que  trust,  the  creditors,  assent  to  his 
discharge.  Creditors  who  have  released  the  assignee  in  express 
terms,  must  be  postponed  to  those  who  have  declined  to  assent  to  his 
discharge  from  the  trust.'  McGregor  v.  Ellis^  286. 

2.  One  partner  can  assign  a  portion  of  the  firm  effects  in  payment  of 

firm  debts,  or  as  a  security  for  antecedent  debts,  or  those  to  become 
due.    lb. 

3.  An  equitable  assignment,  by  a  canal  company,  of  all  its  moneys  on 

hand,  together  with  future  tolls  and  revenues,  for  the  purpose  of 
securing  a  necessary  improvement  and  repair  of  the  canal,  will  be 
protected,  as  against  judgment  creditors,  when  made  in  good  faith 
for  the  benefit  of  the  public  improvement.  Sedam  v.  Cin,  j*  WhiU- 
water  Canal  Co.  309. 

ASSIGNOR  AND  ASSIGNEE— 

1.  Where  a  party,  having  the  ability  to  perform  an  executory  contract, 
assigns  his  interest  in  such  contract,  he  must  be  considered  as  equit- 
ably bound  to  perform  it,  so  as  to  give  the  benefit  of  it  to  his 
assignee.  He  can  not  be  permitted  to  say  that  he  is  not  ready.  If, 
on  the  day  fixed  for  performance,  he  had  the  ability,  he  must  be 
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considered,  so  ftir  as  the  assignee  is  concerned,  as  having  the  willing- 
ness. The  u«si(;ninent  of  a  contract,  and  notice  of  that  assignment, 
creates  no  additional  burden,  nor  does  it  impose  any  additional  duty 
of  active  dili&:ence  upon  the  contractor.  James  v.  Cin.,  Ham.  ^ 
Dayton  R.  R.^Co.  261. 

ATTACHMENT.     See  Watjsruraft. 

1.  A  person  or  corporation  to  be  served  as  garnishee  must  be  within  the 

county  in  which  the  order  of  attachment  is  executed.  It  is  not  suf- 
ficient to  servo  the  agent  of  a  non-resident  corporation  doing  busi- 
ness in  the  county.     Conalian  v.  CuUin^  1. 

2.  An  undertaking  in  attachment  is  not  the  proper  subject  of  an  action 

in  another  court.     King  v.  SnoWy  73. 

3.  To  authorize  an  order  upon  the  garnishee,  it  must  appear  that  he  owes 

money  to  or  has  property  of  the  defendant.  If  there  is  a  question 
as  to  the  liability  of  the  garnishee,  the  pltiintilT  will  be  remitted  to 
an  independent  action  against  the  garni^ihee.     Martin  v.  QayU^  86. 

4.  An  order  will  not  bo  made  requiring  a  garnishee  to  pay  the  current 

woeitly  wages  of  the  defendant,  not  due  at  the  time  of  process,  but 
due  afterward,     lb. 

6.  The  order  of  attachment  is  now  only  a  provisional  remedy,  to  be 
allowed  when  suit  is  commenced,  or  at  any  time  thereafter  before 
judgment  is  entered.  The  act  of  receiving  security,  as  an  equiva- 
lent for  the  property  attached,  is  ministerial  rather  than  judicial. 
Egan  v.  Lumsden^  168. 

6.  The  court  will  require  the  party  who  pursues  an  extraordinary  rem- 

edy, whether  by  attachment  or  injunction,  to  make  out^  clear 
case  to  authorize  judicial  interference,     lb. 

7.  If  the  affidavit  in  attachment  sets  forth  no  legal  ground  to  sustain  the 

process,  or  if  the  facts  stated  are  untrue,  it  is  the  duty  of  the  court, 
upon  inspecting  the  affidavit  in  the  one  case,  and  after  hearing  the 
testimony  of  the  defendant  in  the  other,  to  dismiss  the  order.  And 
this  is  the  right  of  the  defendant,  which  continues  without  limita- 
tion or  qualidcation  until  final  judgment,     lb, 

8.  Where  the  defendant  is  a  nc»fi-resident,  and  can  not  bo  reached  by 

process,  the  order  of  attachment,  when  executed  by  seizure  of  prop- 
ertj^,  alone  gives  jurisdiction,     lb. 

9.  If  an  attachment  is  discharged,  the  bond  given  by  the  debtor  is  of  no 

further  force,     lb. 

10.  An  entry  of  appearance  by  the  defendant  is  simply  an  admission  of 

service  in  the  action,  and  gives  no  strength  to  the  remedy  by  attach- 
ment,    lb. 

11.  Where  a  claim  is  asserted,  and  the  usual  evidence  submitted  to  the 

clerk,  to  entitle  a  plaintiff  to  an  order  of  attachment,  the  nature, 
validity,  or  justice  of  the  cause  of  action  are  not  matters  of  inquiry. 
Alexander  v.  Brown^  395. 

12.  The  affidavit  is  made  at  the  plaintiff's  peril,  and  the  undertaking  he 

gives  is  the  defendant's  indemnity.    lb. 

13.  A  surety  may,  in  a  proper  case,  on  behalf  of  the  creditor,  sustain  an 

attachment  against  the  principal  debtor  for  a  debt  past  due,  on  the 
ground  of  non-residence.     Brannin  v.  Smithy  436. 

14.  When  the  debt  is  not  due,  the  surety,  as  well  as  the  creditor,  is  re- 

stricted to  the  grounds  for  attachment  stated  in  section  230  of  the 
code.    lb. 

40 
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ATTORNEYS  AT  LAW.    See  Contempt,  1,  2.  « 

!.♦  Section  6  of  the  act  regulating  the  admission  and  practice  of  attor- 
neys and  counselors  at  law,  authorizing  summary  proceedings  on 
behalf  of  clients  to  enforce  the  payment  of  money  collected  for 
them,  is  penal  in  its  character,  and  to  be  strictl}'  construed.  Long* 
worth  V.  Handy,  75. 

H.  It  must  appear  that  the  relation  of  attorney  and  client  subsists  be- 
tween the  party  making  the  motion  to  amerce  and  the  party  sought 
to  be  charged  by  it.  Tne  provision  does  not  extend  to  the  assignee 
of  the  client.     Jb. 

3.  It  does  not  apply  when  the  attorney  has  a  bona  fide  claim  upon  the 

fund  collected,  or  acts  in  good  faith  in  refusing  to  pay  it  over,  as 
when  some  other  party  makes  a  claim  upon  it.     lb. 

4.  It  is  no  excuse  for  the  refusal  of  an  attorney  to  pay  over,  that  his 

client  refuses  to  give  a  receipt  in  settlement.  The  dut}'  is  absolute 
tg  pay  on  demand,  and  the  law  imposes  no  obligation  on  a  party 
receiving  money  to  give  an  acquittance  for  it.     lb. 

6.  An  attorney  has  a  lien  on  his  client's  papers  and  documents  in  pos- 
session for  expenditures  in  the  cause,  and  also  for  a  general  balance 
due  on  account  of  costs.  He  has  also  a  lien  upon  a  judgment  for 
advancements  and  disbursements  in  the  progress  of  the  cause,  and 
for  such  fees  as  are  included  in  the  bill  of  costs.  This  lien  is  founded 
on  the  principle  of  an  equitable  ai^signment;  and  to  render  it  effec- 
tual, as  against  the  judgment  debtor,  he  must  be  notified,  but  it 
takes  effect,  as  against  the  assignee  of  the  judgment  creditor,  with- 
out notice.    lb. 

6.  In*£ngland  and  some  of  the  States,  this  lien  is  confined  to  costs  and 

disbursements  made  by  the  attorney;  in  others,  it  has  been  extended 
to  include  a  compensation  for  profeFsional  services.  Alti.ough  the 
question  has  never  been  decided  in  ObiOj  there  is  no  ground  in  this 
State  for  such  a  distinction.     lb. 

7.  A  court  of  equity,  distributing  a  fund  in  its  possession,  will  protect 

the  claims  of  solicitors  upon  it;  and  when  an  attorney  has  collected 
the  money  on  a  judgment,  ho  is  entitled,  us  against  his  client  and  his 
assignee,  to  retain  out  of  it  a  reasonable  compensation  for  his  ser- 
vices,   lb. 

8.  If  an .  attorney  does  retain  his  fee  from  money  collected,  the  court 

will  not,  on  a  motion  to  amerce,  inquire  into  the  reasonableness  of 
the  fee  deducted,  further  than  to  ascertain  whether  the  claim  is 
made  in  good  faith,  and,  if  so,  will  remit  the  parties  to  their  ac- 
tion.    Jb. 

9.  Before  a  jury  is  sworn,  either  party  has  an  opportunity  and  privilege 

of  advising  himself  as  to  the  qualification  of  each  juror.  His  ne? 
gleet  to  avHil  himself  of  the  opportunity  should  bo  held  as  a  waiver 
of  exception  as  to  the  competency  of  the  entire  panel.  Hull  v. 
Albro,  147. 

AWARDS— 

1.  An  award  at  common  law  will  be  enforced,  for  the  reason  that  the 

award  is  the  agreement  of  the  parties;  if  there  be  no  agreement, 
there  can  be  no  award;  if  the  agreement  bo  illegal  and  void,  the 
award  can  not  be  enforced.    Jenifer  v.  Hamilton  County^  189. 

2.  The  county  commissioners,  by  a  submission  to  arbitration,  can  not 

impose  an  obligation  on  the  county  to  disburse  a  particular  fund,  in 
a  manner  or  to  a  purpose  prohibited  by  statute.    lb. 


Bailment— Can  all. 

Awards —  Continued. 

S.  The  submiteion  to  arbitration  of  all  questiana,  lioth  law  and  fact,  will 
not  authorise  the  court  to  enforce  an  award  when  it  ia  manifeat,  at 
any  stage  of  the  cause,  that  the  Bubmiasion  was  unauthorised  and 
illegal.     lb. 
BAILMENT.    See  Common  Carribr. 

I.  A  warehouseman  is  required  to  take  common  and  reasonable  care  of 
the  commodity  intrusted  to  his  cbarjco  If|  without  his  fault,  the 
propnrty  is  injured  by  rats,  he  is  not  liable.     7^jfl<n- y .  Seeritt,  299. 

3.  A  party  is  linble  for  the  proceeds  of  a  bill  of  exchange,  where  he 
receives  it  from  the  owner  and  agrees,  without  commission  or  re- 
ward, to  forward  it  for  collection  and  lo  pay  the  whole  proceeds  to 
the  owner,  when,  nfier  payment,  the  proceeas,  by  bis  direction,  ar* 
placed  in  bank  to  his  own  credit,  and  the  bank  fails  within  a  week 
thereafter.  Young  v.  NobU,  485. 
BANKS  AND  BANKERS— 

1.  When  a  note  is  deposited  for  collection,  the  banker  must  use  the  ordi- 
nary legal  means  to  effect  that  object.  If  he  omit  Hny  duty  necei- 
sary  to  be  performed,  such  as  making  legal  demand  or  giving  notioe 
to  an  indorser,  and  the  depoaitor  therebyToses  his  security,  the  banker 
is  responsible.     Hiyf  v.  Hatch,  63. 

3.  The  ten   per  cent,  interest  lew  of  March,  1850,  did  not  enlarge  the 
powers  of  banks.     Tujti  v.  Ohio  Life  Ins.  and  Trust  Go.  121. 
BASTAKD8— 

1.  A  bastard  can  inherit  through  the  mother  only  as  heir  at  law.  Gift- 
son  v.  Moultan,  15B. 

i.  A  devise  lo  B.  for  life,  with  remainder  to  her  isEue,  passes  no  estate  to 
the  illegitininte  issue  of  B.     Nono  hut  lawful  issue  can  take.    lb. 
BILLS  OF  EXCEPTION.    See  Exceptions. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.     See  Instir- 
ANCK,  1;  Indohsicr  and  Ihdobseb;   Bailmsht,  3. 

1.  When  a  promissory  note  is  made  and  indorsed  in  Kentucky,  though 
payablu  in  Ohio,  the  liabilitiesof  the  indorser  are  flied  by  tbe  law  of 
the  place  where  indorsed;  and  when  such  law  requires  the  maker 
first  lo  be  prosecuted  to  insolvency  by  judgment  and  eiecution,  no 
recovery  can  be  had  against  the  indorser  in  this  State,  without  proof 
that  such  proliminary  conditions  have  been  complied  with.  Corta- 
han  V,  Smith,  9. 

J.  If  a  wrong  date  be  inserted  by  mistake  in  a  promissory  note,  and  il 
be  changed  by  tbe  bolder  to  the  true  date  intended,  the  note  will  not 
thereby  De  vitiated.     Je$$up  v.  Denniton,  150. 
BONDS— 

1.  An  undertaking  in  ntlacbment  is  not  the  proper  subject  of  an  action 
in  another  court.     King  v.  Snoio,  73. 

3.  An  undertaking  to  perform  the  judgment  of  the  court  in  the  action 
has  reference  to  the  final  order  and  direction  of  the  court  in  that 
case,  and  does  not  necessarily  intend  payment  or  delivery  directly 
to  the  plaintiff.     lb. 

3.  An  nfBduvit  in  attachment  is  made  at  the  DlaintiFa  oeril.  and  the  un- 


628  INDEX. 


Carrier — Common  Carrier. 


OARRIKR.    See  Common  Carrier 

CAUSE  OP  ACTION.    See  Actiojt. 

CESTUI  QUE  TRUST.    See  Trusts  and  Trustees. 

CHARGE  OF  COURT.    See  NEaLiGBNCR,  1,  2. 

1.  A  general  exceptien  to  the  charge  of  the  court  will  not  be  considered 

on  error.     Buiehera*  Melt. Tig  Association  v.  Commercial  Bank,  46. 

2.  A  charge,  predicated   on   an   imperfect  statement  of  the  facts  and 

circumstances  bearing  on  the  point  to  which  it  is  directed,  and  which 
excludes  from  the  jury  matters  in  evidence  proper  to  be  considered, 
should  be  refused.     Jenkins  v.  L,  M.  R.  R.  Co.  49. 

CHATTEL  MORTGAGE- 

l.  Where  a  mortgagor  is  in  possession  and  allowed  to  carry  on  his  busi- 
ness and  sell  from  the  stock  of  goods  covered  by  the  mortgage,  such 
mortgage  is  void  as  to  creditors.     Morris  v.  Devon^  218. 

3.  The  attendance  of  the  mortgagee,  and  his  permission  for  the  mortga- 

gor to  sell  and  transfer  tlio  entire  stock  to  a  third  party,  is  not 
equivalent  to  a  taking  possession  by  the  mortgagee.     lb, 

CHILDREN.    See  Heir. 

CHOSES  IN  ACTION.    See  Husband  and  Witb,  1,  2. 

CHURCH  PROPERTY— 

1.  What  exempt  from  taxation.     Matlock  v.  Jones,  3. 

CITIES  AND  VILLAGES.    See  Municipal  Corporation. 

CLERK  OF  COURT— 

1.  Where  a  claim  is  asserted  aiid  the  usual  evidence  submitted  to  the 
clerk,  to  entitle  the  plaintifl'  to  an  order  of  attachment,  the  nature, 
validity,  or  justice  of  the  cause  of  action  are  not  matters  of  in- 
quiry.    Alexander  v.  Brown,  395. 

CODE  OF  CIVIL  PROCEDURE— 

1.  An  undertaking  to  perform  the  judgment  of  the  court  in  the  action 

has  reference  to  the  final  order  and  direction  of  the  court  in  that 
case,  and  does  not  necessarily  intend  payment  or  delivery  directly 
to  the  plaintiff  in  attachment.     King  v.  Snoto,  73. 

2.  If  there  is  a  question  to  be  decided,  whether  of  law  or  fact,  as  to  the 

liability  of  a  garnishee,  it  is  not  to  be  disposed  of  on  a  summary  mo- 
tion ;  in  such  case  the  plaintiff  will  be  remitted  to  his  separate  suit 
against  the  garnishee.     Martin  v.  Gayle,  86. 

3.  Section  78,  on  the  subject  and  otfcot  of  ponding  actions,  refers  solely 

to  questions  of  title  in  the  specific  property  in  controversy.  Spinning 
V.  OAto  Life  Ins.  and  Trust  Co.,  336. 

COLLECTIONS.    See  Banks  and  Bankers,  I;  Attornets  at  Law, 
1-8;  Bailment,  2. 

COLLEGE  SUBSCRIPTIONS.    See  Subscriptions. 

COMMERCIAL  PAPER.     See  Bills  of  Exchange  and  Promibsort 
Notes. 

COMMISSIONERS.    See  County  Commissioners. 

COMMON  CARRIER— 

I.  When  goods  have  reached  their  destination,  and  in  the  ordinary 
course  of  business  are  stored  for  protection,  the  liability  of  the  car- 
rier ceases,  and  that  of  warehousemen  only  exists.  Hirsh  v.  Quaker 
City,  144. 

a.  Where  a  party  contracts  for  transportation  over  a  route  composed  of 
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• 

several  railroads,  for  which  he  pays  an  entire  sum  and  receives  a 
through  tioket  or  receipt,  the  contract  is  entire  and  not  of  several 
distinct  liabilities.  If  no  partnership,  in  fact,  exists  between  the 
roads,  he  may  treat  the  contract  ns  entire  or  several,  so  far  as  the 
other  parties  are  concerned.     Cheek  v.  L.  M.  R.  R.  Co.  237. 

3.  By  the  appointment  of  a  common  agent  to  receive  the  entire  consid- 

eration and  issue  through^  tickets  and  checks,  which  they  recogni^* 
and  assume,  the  several  companies  are  made  aware  that  tne  contract 
is  treated  by  the  passenger  as  entire  and  not  several.    Jb. 

4.  If  the  agent  at  the  starting  point  fails  to  disclose  his  principals,  and 

contracts  oif  thoir  behalf,  whether  jointly  or  severally,  he  or  the 
company  represented  by  him  may  be  treated  as  sole  principal;  but 
if  the  contract  be,  in  fact,  entire,  and  he  is,  in  fact,  dealing  for  others, 
who  receive  the  benefits  of  the  contract,  the  other  contracting  p  irty 
may  look  to  the  real  principals  and  subject  all  who  are  interestei  in 
the  joint  contract.    76. 

5.  The  delivery  of  a  check  to  a  passenger  is  intended  to  relieve  him  of 

the  care  or  superintendence  of  his  baggage,  while  on  its  journey,  and 
devolves  such  care  upon  the  agents  of  the  several  roads  over  which 
it  passes.     lb. 

6.  Where  a  railroad  company  makes  a  contract  to  carry  certain  freight 

over  their  road  and  to  a  point  beyond,  the  contract  is  an  entirety; 
the  company  are  carriers  for  the  whole  distance,  and  are  liable  ac- 
cording to  the  legal  obligations  imposed  on  them  as  common  car- 
riers; they  are  to  cnrry  the  goods  without  loss  or  damage,  save  that 
arising  from  inevitable  accident  or  public  enemies,  and  by  changing 
the  route  they  assume  the  risk  of  safe  transportation.  Fatman  v. 
Cin,j  Ham.  ^  Dayton  /J.  R.  Co.  248. 

7.  The  clause,  "if  receipted  for  in  good  order,"  etc.,  is  not  to  he  taken  a" 

absolutely  releasing  the  carr-er,  in  any  event,  from  responsibility  in 
case  of  loss  of  goods,  but  only  from  responsibility  for  losses  occurring 
without  any  fault  of  the  carrier  or  agents  employed  by  him.     lb. 

8.  Where  a  loss  is  shown  to  exist,  the  law  raises  the  presumption  of  neg- 

ligence against  the  carrier,  and  on  him  rests  the  burden  of  proof  to 
show  that  the  loss  or  damage  occurred  without  his  fault  or  that  of 
those  employed  by  him.    lb. 

9.  The  carrier  earns  his  freight  by  delivery  at  the  port  of  destination  ; 

he  can  not  be  compelled  to  part  with  the  property,  during  transit, 
unless  he  is  tendered  his  entire  freight.     Whitney  v.  Rogers^  421. 

CON^STDERATION.    See  Principal  and  Surety,  6. 

CONSIGNOR  AND  CONSIGNEE— 

1.  If  the  consignee,  without  instruction,  reships  and  sells  goods  in  an- 
other market,  he  must  account  for  the  market  value  at  the  place 
to  which  originally  consigned.     Ghrieffy,  Cowyuillj  58. 

CONSTITUTIONAL  LAW— 

1.  The  act  authorizing  courts  to  correct,  amend,  and  relievo  against  any 
error;),  mistakes,  or  defects  theretofore  or  thereafter  occurring  in  the 
deed  of  a  married  woman,  is  constitutional.    Pureell  v.  Goshom^  90. 

CONSTRUCTION  OF  STATUTES.    See  Watkrcraft,  4. 

1.  An  undertaking,  under  section  199  of  the  code,  to  perform  the  judg- 
ment of  the  court  in  the  action,  has  reference  to  the  final  order  and 
direction  of  the  court  in  that  cuse.  Such  undertaking  is  not  the  sub- 
ject of  an  action  in  another  court.     King  v.  Snow^  73. 
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Construction  of  Statutm — Continued. 

2.  Soction  6  of  the  act  regulating  the  admission  and  practice  of  attorneys 

and  eounseliirs  at  law,  authorizing  summary  proceedings  on  behalt 
of  clients,  to  enforce  the  payment  of  money  collected  for  them,  is 
penal  in  its  character,  and  to  be  strictly  construed.  Longworth  ▼. 
Handy ^  75. 

3.  The  statute  authorizing  a  second  trial  in  certain  cases,  does  not  apply 

to  the  Superior  Court  of  Cincinnati.     Matthews  v.  Caldwell^  279. 

4.  The  object  of  our  statute  providing  for  an  election  by  the  widow,  was 

not  to  create  a  case  of  election,  but  to  regulate  and  limit  one  before 
well  known  and  existing,  and  was  not  intended  to  interfere  with  any 
consequence  resulting  from  it.     Maskell  y.  OoodaUj  282. 

6.  The  proceedings  against  a  defaulting  county  treasurer  and  the  sure- 
ties on  his  official  bond,  authorized  by  section  25  of  the  act  **  pre- 
scribing the  duties  of  county  treasurers,"  are  not  intended  to  take 
the  place  of  the  previously  existing  remedies,  but  to  furnish  a  new 
and  additional  remedy.     Bates  v.  Fries^  511. 

CONTEMPT— 

1.  Courts  in  this  State  have  authority  to  punish,  in  a  summary  manner, 

any  disobedience  or  resistance  of  any  lawful  writ,  process,  rule,  de- 
cree, or  command,  whiph  may  have  been  made  and  entered  on  their 
journal.  Any  interference  with  a  receiver  subjects  the  offender  to 
attachment  and  punishment  for  contempt.  Spinning  v.  Ohio  Life 
Ins.  and  Trust  Co.  336. 

2.  An  attorney  of  one  court,  cognizant  of  an  order  having  been  made 

appointing  a  receiver  in  that  court,  and  that  a  fund  in  controversy 
had  been  taken  into  such  receiver's  custody,  who  appears  before  an- 
other tribunal  and  presents  a  motion,  and  thereon  ootains  an  allow- 
ance of  a  rule  which  is  issued  and  served  on  such  receiver,  requiring 
him  to  show  cause  why  he  should  not  be  attached  for  not  delivering 
over  to  a  receiver,  appointed  by  that  tribunal,  the  possession  of  the 
property  under  his  control  as  receiver  in  the  other  court,  thereby 
subjects  himself  to  attachment  and  punishment  as  for  a  contempt  of 
the  court  whose  process  and  receiver  he  has  so  attacked.    76. 

OONTBACT.  See  Bills  of  Exchange,  I;  Insurance;  Life  Insur- 
ance; Frauds,  Statute  of;  Subscriptions;  Watercraft, 
1,2,3;   Common  Carrier;  Assignor  and  Assignee. 

1.  When  a  contract  is  rescinded  by  the  act  of  one  of  the  parties  or  by 

decree  of  a  court,  the  other  party  must  be  remitted  to  the  same  con- 
dition in  which  he  was  at  the  time  the  contract  was  made.  If  he 
has  paid  monoy  iu  pursuance  thereof,  it  must  be  refunded;  if  he  has 
made  improvements,  he  must  be  reimbursed  for  their  value.  Wit- 
iiamson  v.  Moore^  30. 

2.  A  contract  for  the  deposit  of  township  funds  with  bankers  is  void. 

PoUoek  V.  Hatch,  181. 

3.  If  the  article  which  a  party  agrees  to  supply  has  a  certain  and  known 

character,  he  has  no  right  to  change  or  alter  its  character,  and  still 
expect  it  to  be  received  in  fulfillment  of  the  contract,  unless  the- 
change  be  within  the  contemplation  of  the  parties.     James  v.  CSn., 
Ham.  4f  Dayton  R.  R.  Co,  261. 

4.  To  set  aside  an  executed  at^reement,  a  case  of  actual  fraud  must  be 

shown.     Nugent  v.  Cin^^  Harrison  ^  Ind.  S.  L.  R.  R.  Co.  302. 

5.  L.  and  G.,  being  the  owners  and  occupiers  of  adjacent  premises,  made 

a  contract  that  L.  should  discontinue  an  action,  commenced  for  the 
al)atement  of  a  nuisance,  and  bring  no  other  for  five  years ;  and  that, 
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at  the  end  of  that  time,  G.  should  discontinue  the  business  of  a 
chemical  laboratory  on  his  premises,  or  pay  $3,000  liquidated  dam- 
ages. Held:  1.  That  such  contract  is  valid;  that  its  object  really 
wtis  not  a  restraint  of  trade;  2.  The  dismissal  of  a  suit,  brought  in 
good  faith,  is  a  valid  and  good  consideration ;  3.  The  fact  that  the 
plaintiff  himself  has  since  parted  with  the  ownership  and  possession 
of  his  premises,  is  no  defense  to  an  enforcement  of  the  contract. 
Oranselli  v.  Lowden^  323* 

CONVEYANCE.    See  Deed. 

CORPORATION.    See  Railroads;  Jurisdiction,  11 ;  Municipal  Cor- 
poration. 

1.  Non-resident  corporations  can  not  be  reached  as  garnishees  by  pro- 

cess served  upon  an  agent  doing  business  in  the  county  where  the 
attachment  is  issued.     Camahan  v.  Callin,  1. 

2.  Powers  conferred  on  corporations  are  general  and  special;  some  are 

merely  directory,  others  are  in  the  nature  of  a  limitation  of  power 
or  a  condition  precedent.  Third  persons,  acting  in  good  faith,  are 
not  usually  to  be  affected  by  an  excess  or  violation  of  the  former,  but 
of  the  latter,  they  are.  The  act  itself  must  be  regarded  as  illegal, 
and  knowledge  is  presumed.  James  v.  Cin.,  Ham.  j*  Dayton  R,  R, 
Co,  261. 

3.  A  corporation  will  be  affected  by  the  fraudulent  conduct  and  represen- 
,  tations  of  its  agents,  in  like  manner  us  if  such  agents  had  been  acting 

for  private  employers.  Nugent  v.  Cm.,  Harrison  ^  Ind,  S.  Xr.  R, 
R.  Co.  302. 

i.  A  stockholder's  contract  is  to  pay  into  the  common  fund  the  entire  sum 
for  each  share  he  subscribes,  as  fixed  by  the  charter  or  the  by-laws  of 
the  company.  All  stockholders  have  a  right  to  demand  from  each 
other  that  all  shall  bear  the  common  burden,  in  proportion  to  the 
amount  respectively  subscribed.      Wood  v.  Pearce^  411. 

5.  The  creditors  of  the  compnny  may  compel  stockholders  to  pay  up  in 
full,  should  the  company  funds  require  it.  To  such  demahd  it  is  no 
answer  to  show  that  the  company  had  agreed  to  allow  interest  upon 
all  cash  paid  on  subscription  installments,  until  the  first  dividend 
should  be  declared,  and  that  the  interest  so  allowed  has  counter-bal- 
anced the  balance  due  on  subscription.     lb. 

COSTS  AND  FEES.    See  Attorneys  at  Law ;  Poundage. 

1.  The  sheriff  has  no  claim  upon  a  plaintiff  in  attachment  for  expenses 

incurred  in  the  care  and  storage  of  property.  Mathers  v.  Kamsey^ 
334. 

2.  Whenever  it  becomes  necessary  to  obtain  the  opinion  of  the  court  as 

to  the  powers  of  executors  under  a  trust,  the  costs  attendant  upon 
such  proceeding  are  a  proper  chaft;e  upon  the  estate,  whether  the 
costs  be  created  by  the  trustees  or  devisees.     Neffv.  Neffy  468. 

COUNTT  COMMISSIONERS— 

I.  The  county  commissioners,  by  a  submission  to  arbitration,  can  iiot  im- 
pose an  obligation  on  the  county  to  disburse  a  particular  fund  in  a 
manner  or  to  a  purpose  prohibited  by  statute.  Jenifer  v.  Hamilton 
County,  189. 

COUNTY  TREASURER.    See  Actions,  21,- 22;  Treasurer. 

COURT  AND  .TURY— 

1.  In  actions  for  malicious  prosecution,  the  question  of  probable  cause  ii 
for  ihe  court :  the  facts  are  for  the  jury.     Doll  v.  Sehocnberg^  54. 
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2.  Courts  of  this  State  have  authority  to  punish,  in  a  summary  manner* 

any  disobedience  or  resistance  of  a  lawful  writ,  process,  rule,  decree* 
or  command  which  may  have  hren  mndft  and  entered  on  the  journal. 
Spinning  v.  Ohio  Life  Ins.  and  Trust  Co.,  336. 

3.  A  court  having  once  acquired  jurisdiction  should  retain  it.     Weat  v. 

Morris,  415. 

4.  The  court,  in  general  term,  will  confine  their  review  solely  to  the  er- 

rors apparent  in  the  record.     Sweeney  v.  Garrett^  601. 

COVENANTS— 

1.  In  Ohio  the  covenant  against  incumbrances  is  a  real  covenant,  run- 
ning with  the  land,  and  not  broken  until  eviction.  Siites  v.  Hobba^ 
571. 

DAMAGES— 

1.  In  an  action  to  recover  damages,  caused  by  a  public  nuisance,  the 

petition  must  contain  a  statement  of  special  damages.  Farrelly  v. 
Cincinnati^  616. 

2.  If  one,  having  access  to  other  routes,  voluntarily  uses  a  foundrous 

way,  he  can  not  recover  for  a  loss  thereby  incurred.    lb. 

DECEIT.    See  Fraud. 
DEDICATION- 

1.  The  owner  of  land  who  permits  the  construction  and  use  of  a  canal 

through  his  lands,  although  claiming  damages  from  tlie  beginnings 
will,  after  such  use  and  occupation  for  a  period  of  years,  be  estopped 
from  enforcing  his  claim  to  the  possession  of  the  land,  so  used  as  a 
public  highwa}',  and  be  held  to  have  originally  consented  to  a  dedi- 
cation to  such  use.  Pierson  v.  Ci7icin7iaii  ^  White  Water  Canal  Co. 
100. 

2.  The  question  as  to  the  period  of  occupation  is  not  important,  if  the 

owner's  intention  clearly  appears  as  consenting.     76. 

DEED.    See  Covenants. 

1.  Error  or  mistake  in  the  deed  of  a  married  woman  will  be  amended- 

Furcell  v.  Ooahorn,  90. 

2.  The  omission  of  the  name  of  the  wife,  as  one  of  the  grantors,  in  the 

body  of  a  deed,  contrary  to  the  manifest  intention  of  the  parties, 
will  bo  corrected,     lb. 

3.  The  deposit  of  title  deeds  creates  no  lien  upon  the  estate.      Probaaeo 

V.  Johnson,  96. 

4.  A  deed  or  mortgage  is  not  properly  admitted  to  record,  unless  prop- 

erly executed  ani  acknowledged  or  proven  ;  the  act  entitled  "An  act 
to  authorize  the  governor  to  appoint  commissioners  to  take  acknowl- 
edgments of  deeds  or  other  contracts  and  depositions  in  other  States/' 
requires  the  acknowledgment  or  proof  of  such  instruments  to  be 
taken  according  to  the  law  of  Ohio.     Brannon  v.  Brannonj  224. 

5.  Fraudulent  representations,  prior  to  the  execution  of  a  deed,  affecting 

the  consideration,  motives,  or  inducements  lending  thereto,  did  not, 
I  at  common  law,  avoid  the  conveyance  ;  but  the  grantor,  his  heirs,  or 

subsequent  purchasers  from  him,  could  obtain  relief  only  by  bill  in 
equity.  If  this  objection  may  now  be  made,  under  the  code,  in  the 
defenpe  of  an  action  "for  the  recovery  of  prssession  of  real  estate, 
it  is  only  where  the  grantor  of  the  deed  sought  to  be  avoided,  or  one 
in  privity,  asserts  it,  by  proper  proceedings  averring  the  fraud,  and 
giving  the  plaintiff  notice  of  the  defense.     Williams  v.  AlcarSj  604. 
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6.  The  grftTitor  of  a  deed  can  not,  by  subsequent  paro 

the  title  thereby  conveyed.    76. 

7.  A  deed  of  triibt  conveying  property,  owned  by  the 

pied  by  his  daughter  and  her  husband,  prope 
recorded  in  the  lifetime  of  the  grantor,  was  handc 
grantee,  who  thereupon  called  on  the  daughter,  ai 
of  her  husband  (defendant),  who  mado  no  obji 
arrangement  by  whicb  she,  being  the  cestui  que 
him  for  the  rent,  as  if  collected  and  paid  over  to 
cient  evidence  of  delivery,  although  the  authorit 
son  was  not  shown.    Jb. 

8.  A  deed  to  H.,  his  heirs  and  assigns  forever,  in  tri 

keep  down  taxes,  and  pay  the  net  income  to  'W 
and,  after  her  death,  to  her  children  or  descendnn 
twenty-one,  and  then  to  convey  to  them  in  fee  sir 
of  sale,  in  certain  contingencies,  and  to  appoint 
trust,  vests  the  fee  simple  in  H.     7/>. 

9.  A  provision  that  if  W.  leave  no  children  or  desc 

estate,  created  by  the  deed,  shall  determine  and  th< 
to  the  heirs  of  the  grantor,  at  most  reduces  the  esl 
only  to  a  base  or  qualilied  fee.     Jb. 

10.  Where  a  deed  of  trust,  for  the  benefit  of  W.  fo 
trustee,  upon  her  death,  to  convey  the  fee  simple  1 
bod}',  the  deed  will  be  construed  as  if  it  contain 
thus  provided  for,  and  the  rule  in  Shelley's  cas 
because  a  legal  estate  in  remainder  is  limited  upo 
estate.     lb. 

11.  The  word  ''heirs"  is  essential,  that  the  rule  in  1^ 
apply  to  a  deed.     No  words  of  similar  import  ans 
pose.      Therefore  a  remainder  to  children  and 
children  does  not  enlarge  a  life  estate,  given  to  thi 

DEMAND  AND  NOTICE.    See  Amercement. 

DEMUKRER— 

1.  It  is  bad  practice  to  demur  to  a  pleading,  and 
move  to  make  the  same  more  definite.      David  O 
Farina  Co.  499. 

DEPOSITS.    See  Treasury,  1,  2. 

DESCENT  AND  DISTRIBUTION— 

1.  A  widow,  refusing  or  neglecting  to  take  under  bei 

entitled  to  the  same  proportion  of  his  personal  c 
died  intestate.     Harthhorne  v.  Ross^  15,  444. 

2.  "When  the  husband  dies  witheut  issue  the  wife  tak 

estate,  subject  to  distribution,  as  next  of  kin.     lb. 

DEVISE.    See  Will. 

•    ].  Devisees,  who  are  disappointed  by  an  election  of 
take  against  the  will,  will  be  compensated  by  a  st 
benefit  intended  for  the  refractory  devisee.    Maak 

2.  The  disclaimer  of  a  bequest  or  devise,  set  up  in  ao 
proceeding,  will  be  sufficient  as  an  estoppel  agai 
devisee  forever.      Wallace  v.  McMicken^  564. 

DISCRETION.    See  Equity  o»  Redemption,  2. 
DOjkllCIL.    See  Residence. 
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ELECTION.    See  Wills,  1,  6,  7,  11. 
ENTAILMENTS.    See  Wills,  6. 
EQUITY  OF  REDEMPTION— 

1.  A  mortgagee,  who  was  not  a  party  to  a  proceeding  of  foreclosure  and 

sale,  may  be  compelled,  by  the  purchaser  at  such  sale,  to  exercise 
his  equity  of  redemption  within  a  reasonable  time,  or  be  foreclosed. 
HcM  V.  rtldkampy  332. 

2.  The  time  of  redemption,  allowed  by  a  decree  of  foreclosure,  ia  solely 

within  the  discretion  of  the  court.     West  v.  Morris^  415. 

EBROR.    See  Refebeks. 

1.  A  general  exception  to  the  charge  of  the  court  will  not  be  considered 

on  error.     Butchers'  Melt  Ass,  v.  Commereial  Bank^  46. 

2.  It  is  not  error  tor  the  court,  with  the  assent  of  the  prevailing  party,  to 

make  a  remittitur  of  part  of  the  dumat^cs,  found  in  a  verdict,  and 
render  judgment  for  the  balance.     Durrell  ▼.  Boyd^  463. 

3.  The  court,  in  general  term,  will  confine  their  review  solely  to  the 

errors  apparent  in  the  record.     Sweeney  v.  Oarreit^  601. 

EVIDENCE— 

1.  Exceptions  must  be  such  as  to  advise  the  court  and  the  adverse  party 

of  the  particular  objection.  Butchers*  Melting  Ass.  v.  Oommercial 
Bankf  46. 

2.  Where  the  terms  of  a  policy  of  insurance  are  clear,  they  call  not  }>e 

varied  by  proof  or  explained  by  averment  in  pleading;  if  the  terms 
are  not  clear,  extrinsic  evidence,  consistent  therewith,  may  be 
received  to  explain  the  policy.      Qrahatn  v.  Firemen  s  Ins,  Co.  25&» 

3.  When  a  foreign  law  is  in  dispute,  whether  there  be  such  a  law  is  a 

matter  of  fact  for  averment  and  prOof ;  when  in  evidence,  its  con- 
struction and  eifect  is  for  the  court  to  determine.  James  v.  CH.nem' 
nati,  Hamilton  j*  Dayton  R.  R.  Co.  261. 

4.  An  established  usage  of  any  particular  trade  or  place  may  be  proved 

(o  explain  a  contract.     Falman  v.  Thompson^  482. 

EXCEPTION— 

1.  A  general  exception  to  the  charge  of  th<>  court  will  not  be  entertained 

on  error.     Butchers*  Melting  Ass.  v.  Commercial  Bank,  46. 

2.  Exceptions  to  evidence  must  be  such  as  to  advise  the  court  and  the 

adverse  party  of  the  particular  ground  of  objection.     76. 

3.  Bills  of  exception  may  be  amended.    Hazlewood  v.  Parker^  429. 
EXECUTION— 

1.  The  shoriflTs  return  that  he  could  find  no  property  of  the  principal, 

and  had  levied  on  property  of  the  surety,  is  conclusive,  and  can  not 
be  impcflched  collaterally;  there  must  be  direct  proceedings  agaiast 
him.     Mueller  v.  Bates^  318. 

2.  Under  the  circumstances  the  levy  on  property  of  the  surety  was 

good.    lb. 

3.  The  sheriff  is  not  responsible  for  his  failure  to  find  and  levy  on  prop- 

erty, unless  he  was  guilty  of  fraud  in  the  premises,    lb, 

EXECUTORS.    See  Administrators  and  Executors. 

EXEMPTION.    See  Taxation,  I. 

EXHIBITS.    See  Account,  1. 

FACTORS.    See  Consign  or  and  Consionsr. 

FAMILY.     See  Will,  10. 
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FEES.    See  Costs  and  Fbes. 

FEME  COVERT.    See  Husband  and  Win. 

FORECLOSURE.    See  Moktoage. 

FOREIGN  CORPORATION— 

1.  A  person  or  corporation,  to  be  served  as  garnisbee,  mast  be  witbin 
tne  county  in  wbicb  tbe  order  of  attachment  is  executed.  Oonahan 
V.  CuUinj  1. 

FORFEITURE.    See  Lease,  2,  3,  4,  6,  7. 

FRAUD.    See  Deed,  5. 

1.  Upon  a  showing  of  fraud  or  mistake,  the  assured  will  be  entitled  to 

have  his  policy  of  insurance  reformed  and  properly  enforced. 
Oraham  v.  PiremerCa  Ina>  Co.  255. 

2.  A  corporation  will  be  affected  by  the  fraudulent  conduct  of  its  agents, 

in  like  mtmner  as  if  such  agents  had  been  acting  for  private  employ- 
ers.    Nugent  v.  Cincinnati^  Harrison  ^  Ind.  S.  L.  R»  R.  Co.  302. 

3.  A  party  has  no  right,  in  his  dealing  with  another,  to  state  that  to  be 

true  which  he  does  not  know  to  be  true;  if  such  statement  be  made, 
to  obtain  a  benefit  at  the  expense  and  to  the  prejudice  of  the  other 
party,  it  operates  as  a  fraud.     /6. 

4.  Exaggerated  statements  find  no  excuse  when  the  facts  are  or  should 

be  within  the  means  of  knowledge.    lb. 

FRAUDS,  STATUTE  OF— 

1.  The  promise  Of  an  individual  member  of  a  firm,  to  give  his  personal 
guaranty  for  the  faithful  performance  of  a  contract  by  his  firm, 
comes  within  the  statute  and  should  be  in  writing.  Smith  v.  BoW' 
ler,  154. 

GARNISHEE.    See  Attachment,  1,  3. 

HABEAS  CORPUS.    See  Jurisdiction,  1,  2. 

HEIR.    See  Wills,  4,  5. 

1.  The  word  "heirs"  will  be  construed  to  mean  "children"  when  neces- 

sary to  eifect  the  testator's  purpose.     Coabey  v.  Lee^  460. 

2.  The  word  "heirs"  is  essential,  that  the  rule  in  Shelley's  case  may 

apply  to  a  deed.  No  words  of  similar  import  answer  the  same  pur- 
pose. Therefore  a  remandcr  to  children  and  the  descendants  of 
children  does  not  enlarge  a  life  estate  given  to  the  ancestor.  Wil- 
liams V.  MearSf  604. 

HIGHWAYS.    See  Stkeets;  Dedication,  1,  2. 

HUSBAND  AND  WIFE.    See  Will,  2,  3. 

1.  The  husband  must  reduce  the  wife's  choses  in  action  into  possession 

during  her  lifetime,  or  they  will  go  to  her  personal  representatives. 
Buckingham  v.  Carter^  41. 

2.  The  receipt  of  interest  or  of  a  part  of  the  principal  by  the  husbandi 

during  coverture,  is  not  such  reduction  ;  nor  does  the  recovery  of  a 
judgment,  on  a  note  belonging  to  the  wife,  in  a  suit  brought  by  hus- 
band and  wife,  vest  the  ri^ht  in  the  husband.     If  not  collected  in 
*         his  lifetime  it  survives  to  the  wife,     lb, 

3.  A  wife  sustains  the  relation  of  quasi  creditor,  as  well  as  that  of  next  of 

kin,  in  the  distribution  of  her  husband's  personal  estate.  3feCammon 
v.  SummonSf  596. 

4.  A  husband  can  not  leave  bis  property  to  others,  by  will,  unless  his 

estute  is  charged  with  an  honorable  maintenance  for  his  wife ;  nor 
can  her  right  be  defeated  by  a  voluntary  conveyance  of  his  person- 
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alty  to  trustees  for  the  benefit  of  his  grandchildren,  when  made 
with  the  intent  to  deprive  her  of  her  portion  thereof  after  his 
decease.     lb. 

INDORSKR  AND  INDORSEE.    See  Bills  of  Exchanob,  1. 

1.  When  the  holder  of  a  note  gives  time  to  the  maker,  and  an  indorser 

afterward  promises  to  pay  the  note,  knowledge  of  the  fact*?  will  be 
presumed  on  the  part  of  the  indorser.     Raught  v.  Blacky  477. 

2.  Reasonable  time  given  to  the  maker,  during  the  progress  of  a  suit  on 

the  note,  will  not  discharge  the  indorser;  an  agreement  for  time, 
without  suit,  will  release  the  indorser.    lb. 

3.  "Where  promissory  notes  were  given  in  part  payment  of  real  estate- 

conveyed  by  a  deed,  with  covenants  of  warranty  and  freedom  from 
incumbrance,  and,  at  the  time,  the  land  was  already  mortgaged  for 
more  than  its  value,  one,  to  whom  the  notes  wore  transferred  before 
maturity  and  for  value,  but  with  full  notice  of  the  facts,  may  recover 
from  the  maker,  although,  after  indorsement,  an  eviction  occurs  by 
sale  of  the  land,  on  foreclosure  of  this  prior  mortgage.  SiiUs  v. 
Hobba,  571. 

4.  In  such  case,  at  the  time  the  notes  were  transferred,  there  was  no 

existing  equity  or  set-off,  but  only  the  possibility  of  a  future  set- 
off.   Jb, 

6.  If,  when  the  notes  were  indorsed,  there  was  a  g^ortgage  to  secure 
them,  given  on  the  same  property,  by  the  payee  to  tlie  indorsee, 
whether  the  indorsee  was  thereby  so  charged  with  notice  of  the 
covenants  contained  in  the  deed  from  the  payee  to  the  maker,  and 
of  the  prior  incumbrance,  as  that  these  facts  could  be  used  to  defeat 
his  recovery  on  the  notes?     Quccre. 

INJUNCTION— 

1.  An  injunction  operates  in  personam  only ;  it  does  not  work  a  change 
of  possession  or  entitle  a  party  to  claim  it.  Spinning  v.  Ohio  Life 
Ins.  and  Trust  Co.  336. 

3.  It  is  not  necessary  for  the  court  to  decide  the  merits  of  a  controversy 
on  granting  an  injunction.  In  a  proper  case  an  injunction  will  be 
issued,  to  secure  the  plaintiff  from  damage,  pending  the  decision  of 
the  legal  right  in  the  premises.     Piatt  v.  Fiatt^  408. 

3.  An  injunction  will  lie  in  behalf  of  a  devisee  and  against  a  son  of  the 
testator,  on  the  showing  that  the  son  is  collecting  the  rents  of  the 
estate,  pending  the  question  of  the  probate  of  the  testators  will,  and 
that  waste  is  being  committed  by  him.     lb. 

INQUISITION— 

1.  The  publication  of  sale  can  not  be  legally  made,  until  a  copy  of  the 
appraisement  has  been  filed  in  the  clerk's  oflce.  Merritt  v.  Borden^ 
503. 

INSURANCE.    See  Life  Insurancs. 

1.  A  clause  in  a  policy  of  insurance  authorizing  the  insurer  to  determine 

the  insurance  by  giving  notice,  and  providing  further,  that  in  case 
of  loss  the  amount  due  for  premium  shall  be  deducted  from  the 
amount  payable  on  a  loss,  furnishes  no  defense  to  a  surety  on  a  pre- 
mium note,  where  the  insurance  is  so  determined  before  loss.  Ir- 
win v.  Nat.  Ins.  Co.  68. 

2.  The  condition  in  a  policy  of  insurance  that  all  claims  are  barred,  un- 

less prosecuted  within  one  year  from  the  date  of  loss,  is  not  void. 
FelUnoes  v.  Madison  Ins.  Co.  128. 


InUrMt— Judiciul  Sale. 

Imau  r  ancx — Oaniinued. 

3.  The  condition  requiring  notice,  and  indonement  on  the  pnlinjr.  of 

prior  insurnnce,  impose*  tlie  duty  on  the  assured,  which  ciin  nut  be 
cast  on  the  inaurar,  eifept  by  clear  proof  of  bq  eiprom  Bgreemenl 
between  the  piirliKB,  or  of  a  general  usage  to  that  effect  among 
underwriters;  without  such  proof  the  court  will  not  reform  ihe 
policy,  by  requiring  an  indorsement  of  prior  inaurnnce  to  be  entered 
upon  the  policy.    lb. 

4.  The  itasured   must   have  nn   interest  in  the  property  at  the  time  of 

inBurnnce  nnd  time  of  loss ;  the  interest  need  not  be  personal,  it  may 
be  as  agent  or  trustee.      Orakam  v.  Firemen',  ins.  Cu.  lib. 

B.  Where  the  lorma  of  a  policy  are  clear,  they  can  not  be  varied  by 
proof,  or  explained  by  averment  in  pleading;  if  the  terms  are  not 
clear,  extrinsic  evidence,  consistent  therewith,  may  be  received  to 
explain  the  policy.     lb. 

6.  Upon  ft  showing  of  fraud  or  mistake,  the  insured  will  be  entitjed  to 
Luve  the  agreement  reformed  and  properly  enforced.    16. 
INTEBEST.     See  Ambrckmint. 

1.  The  act  of  March,  isao,  Allowing  ten   per  cent.,  did  not  cover  banks. 

Tuffii  V,  0.  Lije  Int.  and  TrtiH  Co.  121. 

2.  Trust  cerliflciites  of  n  banking  company,  bearing  three  per  cent,  inter- 

eat,  when  dishonored  bear  six  per  cent. ;  and  when  reduced  to  judg- 
ment bear  the  tame  legal  rate.     lb. 

3.  To  recoverupon  n  policy  of  insurance  the  assured  mult  have  an  inter- 

est in  the  property  at  the  time  of  insurance  and  time  of  loss.  Oraham 
V.  tiTtmtn'i  Int.  Co.  255. 

4.  Interest,  when  due,  becomes  principal,  and  draws  interest  at  the  legal 


ISSUE— 

1.  A  bastard  child  can  inherit  through  the  mother,  only  as  heir  at  law. 

Qibion  V.  Afouiton,  ISB. 
3.  A  devise  to  U..  with  remainder  tu  her  issuo,  passes  no  estate  to  the  illa- 
gilimate  issuo  of  II. ;  none  but  lawful  issue  can  Uke.     Jb. 
JOINDER  OF  ACTIONS  AND  PABTIES.    See  Adtiohb. 
JUDGMENTS,  ORDERS,  AND  DECREES. 

1.  Attorneys  have  a  lion  for  services  and  expenditures  in  tba  cause. 

Longvort/t  v.  Handy,  15. 
1.  In  n  suit  upon  a  foreign  judgment,  the  record  is  matter  of  evidence, 

and  should  not  be  attached  to  the  petition.     Judd  v.  Dean,  210. 
3.  An  estate  for  years,  created  hy  'k  lease  granting  a  privilege  of  pur- 
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of  facts,  the  sheriff  can  neither  disregard  the  sale  nor  return  the  next 
highest  bidder  as  purchaser.     76. 

3.  A  purchaser  may  assign  his  bid,  but  a  sale  can  be  made  only  to  the 

highest  and  best  bidder.     lb. 

4.  On  the  purchase,  by  the  plaintiff,  of  a  five  year  leasehold  with  privi* 

lege  of  purchase,  under  proceedings  in  foreclosure  under  a  mortgage, 
the  sheriff  is  not  ^titled  to  poundage.     Farrin  v.  Crenger^  464. 

5.  Publication  of  sale  can  not  be  legally  made  until  after  a  copy  of 

inquisition  is  filed  in  the  clerk's  office.     Merriit  v.  Borden,  503. 

6.  Such  a  defect,  after  conflrmation  of  sale,  would  not  impair  the  pur- 

chaser's title;  but  before  a  deed  is  ordered  to  be  made,  ihe  court  will 
require  all  the  proceedings  connected  with  the  process,  levy,  ap- 
praisement, publication,  and  sale,  to  be  in  harmony  with  the  code.  lb. 

7.  The  officer  may  refuise  to  return  a  sale,  if  the  conditions  of  sale  are 

not  complied  with ;  or  he  may  reject  a  bid  temporarily  accepted, 
and  offer  the  property  again  for  sale.    Jb. 

JURAT— 

1.  The  form,  ''subscribed  and  sworn  to  before  me,"  is  sufficient.   Sargent 
V.  Towjisend,  472. 

JURISDICTION— 

1.  Every  court  should  exercise  such  a  power  over  its  process  as  to  pre- 

vent its  being  used  for  purposes  of  wrong  and  injustice;  when  the 
exercise  of  jurisdiction  depends  upon  an  inquiry  into  an  abuse  of  the 
process  of  a  court,  the  result  must  be  very  much  governed  by  the  par- 
ticular circumstances ;  the  abuse  claimed  to  have  occurred,  must  be 
clearly  established,  and  must  involve  an  act  of  force,  fraud,  or  wrong, 
on  the  part  Of  him  who  has  employed  the  process  in  a  manner  tech- 
nically regular,  or  a  clear  violation  of  some  right  of  the  other  party 
by  which  an  exemption  from  the  process,  either  generally  or  under 
the  circumstances,  existed.     Ex  parte  Bessie  Enerta^  33. 

2.  Where  a  party  has  been  improperly  detained  within  the  jurisdiction 

of  the  court,  for  the  purpose  of  having  process  of  summons  served 
upon  him,  although  the  court  by  service  of  such  process  acquires 
jurisdiction,  yet  it  will  not  in  every  case  continue  to  exercise  it.     lb, 

3.  An  undertaking  in  attachment  is  not  the  proper  subject  of  an  action 

in  another  court.     King  v.  Snow^  73. 

4.  Consent  never  confers  jurisdiction,  though  it  may  take  it  away.    The 

court  acquires  jurisdiction  by  attachment  in  the  mode  indicated  by 
the  code;  (?he  appearance  of  the  defendant  in  attachment  is  simply 
an  admission  of  service  in  the  action.     Egan  v.  Lumsden,  168. 

5.  If  no  jurisdiction  attached,  by  reason  of  a  failure  t?  comply  with  the 

code  on  the  subject  of  attachments,  or  by  reason  of  the  affidavit  in 
attachment  making  a  false  representation  of  the  fact,  without  which 
fact  the  order  coul  i  not  issue,  all  subsequent  steps  are  alike  unau- 
thorized. If  there  is  no  legal  power  to  attach,  there  can  be  no  legal 
right  to  take  a  bond  from  the  debt-or.    lb. 

6.  Jurisdiction  of  a  cause  attaches  upon  the  filing  a  petition  and  issuing 

a  summons.     Spinning  v.  Ohio  Life  Ins.  and  Trtist  Co.  336. 

7.  An  action  once  commenced  is  not  abated  b}'  another  action  being 

commenced,  between  the  same  parties,  in  relation  to  the  same  sub- 
ject, in  the  same  or  any  other  court  of  concurrent  jurisdiction,    lb. 
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8.  If  two  courts  have  concurrent  jurisdiction,  the  one  which  first  obtains 

possession  of  the  subject,  must  adjudicate,  and  neither  party  can  be 
forced  into  another  jurisdiction.    lb. 

9.  A  court  having  once  acquired  jurisdiction  should  retain  it.      H^eat  ▼. 

Morris^  415. 

10.  In  an  action  for  the  foreclosure  of  a  mortgage,  it  is  no  defense  that 
a  third  part^  has  subsequently  brought  a  similar  action  against  the 
mortgas^or,  m  a  court  of  concurrent  jurisdiction,  founded  upon  the 
same  sVibject.    lb. 

11.  The  Marietta  &  Cincinnati  R.  R.  Co.  having  its  road  constructed 
and  in  operation  from  Marietta  to  Blanchoster,  and  having  the  use 
of  the  Cincinnati  &  Hillsboro*  Railroad  track,  from  Blancbester  to 
Lovpland,  by  virtue  of  a  contract  with  that  company,  and  having  a 
running  arrangement  with  the  Little  Miami  R.  R.  Co.,  whereby 
the  right  of  that  road,  from  Loveland  to  Cincinnati,  was  leased  to 
the  M.  &  C.  R.  R.  Co.  for  the  purpose  of  transporting  its  freight  and 
passengers  over  that  road  to  Cincinnati;  and  also  having  built  for 
Itself  a  side  track,  leading  to  a  depot  owned  and  used  by  it,  for  the 
reception  of  freight  in  the  city  of  Cincinnati,  renders  it  amenable  to 
process  as  a  corporation,  situated  in  the  city  of  Cincinnati.  At/ien$ 
Branch  Bank  v.  Marietta  j*  Cincinnati  B.  R.  Ca.  425. 

12.  "Where  goods  in  the  possession  of  the  sheriff,  by  virtue  of  an  execu- 
tion, are  taken  trom  him  by  process  of  replevin,  issuing  from  the 
circuit  court  of  the  United  States,  and  judgment  is  there  rendered 
in  favor  of  the  sheriff,  on  the  ground  of  his  having  legal  custody,  the 
sheriff  may  bring  an  action  in  his  own  name  on  the  replevin  bond. 
Cheseldine  v.  Mather Sy  692. 

13.  The  circuit  court  had  jurisdiction  of  the  person  and  subject  matter, 
and  such  judgment  is  conclusive  until  reversed.     lb. 

JURY — See  NEOLiaENCE,  1,  2. 

1.  The  non-residence  of  a  juror  will  not  of  itself  invalidate  a  verdict. 
HuU  V.  Albro,  147. 

LEASE.   See  Actions,  19;  Paktition. 

1.  An  estate  for  vears,  created  by  a  lease  granting  a  privilege  of  pur- 

chase in  fee,  is  merely  a  chattel  interest  and  becomes  subject  to  the 
lien  of  a  judgment  only  from  the  time  of  levy  on  execution.  Hazard 
Powder  Co.  v.  LoomiSj  544.  .  , 

2.  Where  a  lease  has  been  forfeited  for  non-payment  of  rent,  the  subse- 

quent payment  of  the  same  rent  was  not,  at  common  law,  a  waiver 
of  the  forfeiture.     Campbell  v.  McEUvey^  574. 

3.  And  where,  as  in  Ohio,  le^al  and  equitable  relief  may  be  afforded,  in 

the  same  proceeding,  nothing  less  will  be  adjudged  a  waiver  in  such 
cases  than  that  state  of  facts,  which  in  equity  would  afford  tho  basis 
of  a  decree  for  redemption.     lb. 

4.  Therefore  while,  under  the  Ohio  system  of  practice,  payment  may  be 

a  sufficient  waiver,  the  recovery  of  a  judgment,  fortne  rent  in  arrear, 
is  not.     lb, 

6.  A  covenant  to  erect  a  building  and  pay  for  it,  '*80  that,  when  com- 
pleted, it,  and  the  lessee's  rights  under  tne  contract,  should  be  entirely 
free  and  unincumbered,''  is  not  broken  if  the  fact  be  that  the  build- 
ing has  been  erected,  although  part  of  the  cost  remains  unpaid,  but 
no  lien  being  on  the  premises  therefor.    lb. 
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6.  A  mortgagee  of  a  leasehold  will  be  permitted  to  redeem  the  premises 

from  forfeiture:  and  the  sum  ho  pays,  in  such  case,  will  be  a  prefer- 
able charge,  in  redemption  account,  against  the  lessee  and  all  claim- 
ing under  him.     Id. 

7.  To  create  a  forfeiture  of  a  lease,  it  is  not  necessary  to  make  any  de* 

muRti  for  rent,  whon  the  lease  provides  that  the  non-payment,  with- 
out demand,  shall  determine  the  lease.    Sweeney  v.  Oarreity  601. 

LEVY— 

1.  X*he  sheriff  is  not  liable  for  a  failure  to  find  and  lovy  on  property, 

unless  he  was  K^ilty  of  fraud  in  the  premises.    Mueller  v.  Baies^  318. 

2.  The  return  of  the  sheriff  can  not  bo  collaterally  impeached,     lb. 

3.  When  the  foundation  of  an  action  is  alleged  damage,  in  consequence 

of  a  wrongful  and  malicious  levy  upon  property,  special  injury  must 
be  alleged  and  shown.     Springer  v.  Wise^  391. 

LIEN.    See  Attorneys  at  Law;  Mechanics'  Lien;  Watercratt. 

1.  The  deposit  of  title  deeds  creates  no  lien  legal  or  equitable.     iVo- 
baseo  v.  Johnson,  96.  1 

2.  An  estate  for  years,  created  by  a  lease,  granting  a  privilege  of  pur- 

chase in  fee,  is  merely  a  chattel  interest,  and  subject  to  the  lien  of  a 
judgment  only  from  the  time  of  levy.  Hazard  Powder  Co.  v. 
LootnlSj  544. 

LIFE  INSURANCE— 

1.  Contracts  of  life  insurance  arc  not  contracts  of  indemnity  like  those  of 
Dre  or  marine  insurance;  if  there  is  a  failure  to  pay  a  premium, 
when  by  the  terms  of  the  policy  it  is  to  be  paid,  the  risk  is  at  an  end. 
Robert  v.  New  Eng.  Mut.  //w.  Co.  106. 

LIMITATION  OF  ACTIONS— 

I.  The  statute  in  force  when  the  cause  of  action  accrued  generally  gov- 
erns; the  court  will  take  notice  of  the  lapse  of  time  with  or  without 
plea.     Kelly  v.  Wiaeman^  418. 

MALICIOUS  PROSECUTION— 

1.  In  actions  for  malicious  prosecution,  the  question  of  probable  cause  ia 

for  the  court  to  decide;  the  truth  of  the  facts,  upon  which  it  is  pred- 
icated, is  for  the  jury  to  determine.     Doll  v.  Schoenberg,  54. 

2.  An  action  will  not  lie  for  the  recovery  of  damages,  alleged  to  have 

occurred  in  consequence  of  a  civil  suit,  unaccompanied  by  arrest  of 
the  person  or  seizure  of  property.  The  costs  of  the  action  are  pre- 
sumed to  compensate  him  for  his  loss.     Springer  v.  Wvte,  391. 

3.  Where  the  foundation  of  the  action  is  alleged  damage,  in  consequence 

of  the  wrongful  and  malicious  levy  upon  property,  special  injury 
must  be  alleged  and  shown.     lb. 

MANDAMUS- 

l.  Mandamus  is  the  proper  remedy  to  compel  a  county  treasurer  tu  pay 
a  warrant  lawfully  drawn  upon  the  treasury,  by  the  county  auditor. 
Bates  V.  Fries^  511. 

MARRIED  WOMEN.    See  Husband  and  AVife. 

MECHANICS'  LIEN— 

1.  Material  furnished  to  a  contractor  by  a  third  pa.ty  is  not  within  the 
mechanics'  lien  law,  unless  furnished  under  an  agreement  that  it  is  to 
be  used  in  the  construction  of  the  particular  building.  Horton  ▼. 
Carlisle,  184. 


^^ J 
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f  2.  The  death  of  the  owner  of  propertv,  before  a  lien  has  been  taken,  does 

not  arrest  the  proceedings.      Williams  v.  Webb^  430. 


rir 


3.  The  affidavit  may  be  made  by  an  agent.    16. 

4.  It  is  not  for  the  party  in  possession,  for  whom   the  labor  and  mate- 
^,  rials  have  been  furnished,  to  say  tliat  he  has  no  real  or  benelicial 

interest  in  the  land.    lb. 

5.  As  between  raeuhanics'  liens,  the  law  allows  no  priority;  but  where  a 
mortgage  or  other  lien  takes  effect,  after  the  commencement  of  one 
or  more  mechanics'  liens,  but  bufore  the  commencement  of  others, 
the  latter  must  be  postponed  to  the  mortgage  lien.  Hazard  Powder 
Co.  V.  LoomiSj  544. 

»  6.  Where  a  builder,  or  material-man,  has  begun  to  furnish  work  or  mate- 

i  riul,  toward  the  erection  or  repair  of  a  building,  without  any  agree- 

ment  as  to  the  amount  of  material  or  duration  of  the  employment, 
but  under  a  reasonable  expectation  that  further  work  or  material 
will  be  required  of  him,  to  finish  the  undertiiking,  and  he  is  after- 

^  ward  called  on,  from  time  to  time,  to  furnish  the  same,  until  the 

completion  of  the  building,  he  is  entitled  to  his  lien,  as  though  acting 
under  a  contract  originally  for  the  entire  labor  or  materials  so  fur- 

'  nished.    lb. 

7.  In  such  case  no  part  of  his  claim  is  postponed  to  a  mortgage  or  judg- 
ment lien,  intervening  during  the  erection  of  the  building,  unless  he 
had  actual  notice  of  the  existence  of  such  mortgage  or  judgment.  lb. 

6.  Two  distinct  accounts  of  a  material-man  can  not  bo  tacked  together 

to  muke  a  continuous  account;  the  lien  for  each  account  must  be 
titkcn*wilhin  the  four  months  prescribed  by  the  statute.     lb. 

MISTAKE— 

1.  The  day  payable,  for  a  note,  is  the  one  originally  intended;  and  if  a 

mistake  occur  in  the  dating,  it  may  be  corrected  by  the  holder,  so  aa 
to  make  it  mature  at  the  date  in  fact  intended  by  the  parties.  Jes^ 
sup  V.  DennisoHf  150. 

2.  Upon  a  showing  of  fraud  or  mistake,  the  assured  will  be  entitled  to 

have  his  policy  of  insurance  reformed  and  properly  enforced. 
Graham  v.  Firemen's  Ins.  Co.  255 

MORTGAGE.    See  Chattel  Mortoaok  ;  Mxchaxics'  Lien,  5,  6,  7. 

1.  A  conveyance  to  trustees  by  way  of  mortgage,  to  secure  the  payment 

of  a  series  of  railroad  bonds,  and  granting  apower  of  sale  to  pay  the 
principal  and  interest  due  and  unpaid,  will  authorise  the  court,  on 
application  of  the  trustees,  to  decree  a  sale  of  so  much  of  the  prop- 
erty as  may  be  necessary  to  meet  the  interest,  though  no  part  of  the 
principal  has  become  due.     Goodman  v.  Cin.  j*  Chicago  R,  Ri  Co.  176 

2.  Whenever  a  debt  is  payable  by  installments,  the  failure  to  pay  any 

one  of  them  will  authorize  a  foreclosure  and  sale.     lb. 

3.  Mortgages  take  e fleet  only  from  the  time  of  being  delivered  for 

record,  as  against  all  persons  having  or  acquiring  an  interest  in  the 
property,  except  the  mortgagor,  and  that  Without  regard  to  the 
question  of  notice.     Brannon  v.  Brannon^  224. 

4.  An  action  of  foreclosure  and  sale  may  be  maintained  against  the  ad- 

ministrator and  heirs  of  a  deceased  mortgagor,  although  the  eighteen 
months  allowed  for  administration  have  not  expired.  Hathaway  v. 
Lewis,  260. 
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5.  In  some  cases  the  remedy  for  the  debt  is  lost  or  suspended,  and  yet 
the  rii^ht  to  proceed  on  a  security,  given  for  the  debt,  will  not  be 
affected.    lb. 

t.  A  mortgaji^ee,  who  was  not  a  party  to  proceedings  of  foreclosure  and 
sale,  may  be  connpelled,  by  the  purchaser  at  such  sale,  to  redeem 
within  a  reasonable  time  or  be  foreclosed.     Ness  v.  Fieldkamp^  332. 

7.  The  time  of  redemption,  allowed  by  a  decree  of  foreclosure,  is  a  mat- 

ter solely  within  the  discretion  of  the  court.      West  v.  Morris,  415 

8.  Bailroad  bonds,  in  the  hands  of  the  company  and  not  issued,  are  not 

subject  to  execution  ;  nor  can  they  be  subjected  to  sale  by  proceed- 
ings in  aid  of  execution.    Means  v.  Cin.  j-  Chicago  R.  R.  bo,  465. 

MOTION.    See  Attornkts  at  Law. 

MUNICIPAL  COKPORATION.    SeeSEWEBs;  Stbeets. 

1.  If  the  city  fails  to  give  the  contractor  an  assessment,  she  is  liable  to 

an  action ;  but  reasonable  time  is  allowed,  after  the  completion  of 
the  public  work,  for  the  issue  of  an  assessment.  Lotoden  v.  Cincin- 
nati, 203. 

2.  Where  a  municipal  corporation,  by  a  change  of  grade  in  the  public 

streets,  has  caused  an  increased  flow  of  water  in  a  natural  water- 
course, such  fact  is  not  relevant  to  the  question  of  liability,  on  her 
part,  in  case  of  the  breakage  and  overflow  of  a  sewer,  built  by  the 
plaintiff  after  such  change  of  crade,  as  a  substitute  for  the  water- 
'  course  on  his  own  premises.    XfiUs*  Works  ▼.  Cineinnatif  400. 

NEGLIGENCE.    See  Bailment,  1,  2. 

1  Generally,  negligence,  if  not  a  question  of  fact  for  the  jufy,  is  at  least 
a  mixed  question  of  law  and  fact,  which  it  would  be  improper  to 
lake  from  the  jury  by  the  charge  of  the  court.  Jenkins  v.  L.  M.  R. 
Co.  49. 

2.  In  a  caso  where  a  question  of  negligence  as  to  the  conduct  of  a  hand 

in  the  employ  of  a  railroad  company,  and  as  to  the  conduct  of  an 
engineer  having  the  supervision  of  the  hand,  is  in  dispute,  it  would 
not  be  proper  for  a  court,  taking  certain  of  the  facts,  apart  from  the 
others  and  the  surrounding  circumstances,  such  facts  not  having,  in 
law,  any  conclusive  and  definite  efl'ect,  to  say  to  a  jury  that  they  did 
oonstituta  negligence.    Jb.  ^ 

3.  Where  a  note  is  deposited  for  collection,  if  the  banker  fails  to  have 

demand  made,  and  the  depositor  thereby  loses  his  security,  the 
banker  is  liable.    Hvjf  v.  Haieh^  63. 

'4.  Where  a  loss  is  shown  to  exist,  the  law  raises  the  presumption  of 
negligence  as^ainst  a  common  carrier,  and  on  him  rests  the  burden 
of  proof  to  show  that  the  loss  or  damage  occurred  without  his  fault 
or  that  of  those  employed  by  him.  Fatman  v.  dn.,  Ham.  4"  Day^ 
ion  R.  R.  Co.  248. 

NEGOTIABLE  INSTRUMENTS.  See  Bills  of  Exchanqx  akd  Fbom- 

I860RY   NoTXfi. 

NON-KESIDENT.    See  Corporations,  1. 

NOTICE.    See  Mortgage,  3.  i 

NUISANCES.    See  Streets. 

1.  There  is  no  occasion  for  parties  to  covenant  not  to  carry  on  a  busi- 
ness, in  itself  a  nuisance  to  an  individual,  for  against  such  the  law, 
without  such  covenant,  would  afford  protection.  Qrasselli  v.  Xotff- 
den,  323. 
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3.  In  an  aclion  to  recover  dsmtiges,  caused  by  a  public  nuUnnce,  the 
petition  must  contaiii  a  Elntement  of  the  special  dami^es  couiplained 
of.     FarrtUy  v.  Cincinnati,  616. 

OFFICES.    See  AitKRCKUixT. 

PARTIES— 

I.  In  certain  cases  where,  on  payment  of  money,  a  right  of  tiibrogntion 
exists,  the  defendant,  when  sued  (or  the  rerovcry  of  eucli  money, 
may,  by  cross  petition,  bring  in  a«  defendant  those  against  whom  a 
cause  of  action  would  arise,  in  his  favor,  to  enforce  the  repayment  of 
such  debt.     Reaor  v.  McKeniie,  210. 

PARTITION— 

1.  Where  S.  and  P.  were  tenants  in  common,  and  P.  Eeases  to  S.,  for  » 
term  of  years,  his  undivided  interest,  S.  agreeing  to  keep  the  build- 
ing insured,  to  pay  all  taiea  and  assoEBcnonts,  and  a  certain  rental ; 
and  being  thus  in  possession,  S.  can  not  maintain  bis  petition  for  par- 
tition, it  appearing  that  the  premises  were  not  susceptible  of  divis- 
ion.    S/iitUto  V.  I'ullan,  688. 

PARTNERSHIP.    See  Couhoh  Cabbirs,  2,  3,  4.  6. 

1.  One  piirtnor  can  assign  a  portion  of  the  Joint  eOects,  in  payment  of 

firm  debts,  or  by  WHy  ot  security  for  antecedent  debts,  or  debts  to 
bo  afterward  contracted.     MeQrtgorv.  Ellis,  266. 

2.  The  creditors  of  a  firm  -have  no  special  lien  upon  partnership  prop- 

erty ;  whatever  equity  is  allowed  them  is  to  be  worked  out  through 
the  rights  of  the  partners  themselves ;  where  the  sepamto  partners 
have  lost  their  lien,  none  can  bo  saved  to  the  creditor;  this  lien  is 
lost  when  tbo  flrm  property  is  sold  in  good  faith  to  a  third  pcrcon,  or 
where  one  partner  retires  Irom  the  Arm,  disposing  meanwhile  of  hia 
interest  to  tbo  other  partner,  or  to  a  third  person,  with  his  copart- 
ner's consent,  taking  the  assumption  of  bla  copartner,  or  of  a  third 
person,  to  discharge  all  the  firm  debts.     lb. 

3.  In  an  action,  by  the  members  of  one  firm  against  the  members  of 

another  firm,  it  is  not  a  sufficient  defense  that  G.  is  a  member  of 
both  firms.  However  strict  the  rule  at  law,  it  does  not  apply  in 
equity,  for  there  need  be  no  decree  against  G.,  nor  yet  against  the 
other  dcfendnnt,  for  his  share  of  the  debts.  David  Qibion  ^  Cb.  v. 
Ohio  Farina  Co.  499. 
*.  Where  H.,  P.,  B.,  and  A.  contributed  each  an  equal  fum  to  be  ei- 
pended  by  H.  in  building  a  steamboat,  with  the  understanding  that 
these  sums,  with  such  credit  as  he  could  obtain,  would  enable  U.  to 

Set  her  out,  and  that  she  would  then  run,  in  his  name,  until  her 
ebta  were  paid  out  of  her  not  e«rningB,  and  that  H.  sliojild  then 
convey  three-fourths  to  P.,  B.,  and  A.,  but  that  meanwhile  they 
■hould  have  no  interest  in  her,  and  there  being  no  agreement  to  re- 
pHj  the  advances,  in  case  the  enterprise  fulled,  the  transaction  con- 
stitutes a  partnorohip  from  the  beginnmg,  and  ali-»re  liable  for  the 
unpaid  debts  contracted  in  building  the  boat.  I^ape  v.  Parnin,  SGO. 
B.  In  an  action  against  a  firm,  in  the  partnership  name,  and  service  made 
by  process  lel't  at  the  place  of  business,  on  leave  being  giveu  to  sub- 
stitute the  individual  names,  it  is  necessary  to  amend  the  petition 
and  servo  now  process.  MaritntAal  v.  Ambargh,  5SS. 
PAYMEKT— 

I.  Where  a  lease  has  been  forfeited  for  non-payment  of  rent,  subsn]uent 
payment  of  the  sauie  rent  was  not,  at  cummon  law,  a  waiver  of  tbo 
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forfeiture;  while  under  the  Ohio  system  of  practice,  payment  may 
be  a  sufficient  waiver,  the  recovery  of  a  jiklgtnent  is  not.*  Campbell 
V.  McEUvcy^  574. 

2.  To  create  a  forfeiture  of  a  lease,  payment  need  not  bo  demanded  if  the 
lease  provide  that  non-payment  of  rent,  without  demand,  shall  for- 
feit it.     Sweeney  v.  Oarrett^  601. 

PENDENCY  OF  ACTION— 

1.  Section  78  of  the  code,  on  the  subject  of  the  effect  of  pending  actions, 
refers  solely  to  questions  of  title  in  the  specitic  property  in  contro- 
versy.   Spinning  v.  0/iio  Life  Ins.  and  Trust  Cj»  336. 

PETITION— 

1.  In  a  suit  on  a  foreign  judgment,  the  record  is  matter  of  evidence,  and 

should  not  be  attaciied  to  the  petition.    Juddsv.  Dean^  210. 

2.  Jurisdiction   attaches  upon   filinc;  a  petition  and  issuing  summons. 

Spinning  v.  OAio  Life  Ins.  and  Trust  Co.  336. 

PLEADINGS. 

1.  All   the   facts   necessary  to  constitute  a  cause  of  action  or  defense 

should  be  pleaded.     Dcnnisioun  v.  Merchants'  Bank^  52. 

2.  In  certain  cases  where,  on  payment  of  money,  a  right  of  subrogation 

exists,  tlio  defendant,  when  sued  for  the  recovery  of  such  money, 
may,  by. cross  petition,  bring  in  as  defendants  those  against  whom 
a  cause  of  action  would  arise,  in  his  favor,  to  enforce  the  repayment 
of  such  debt.     liesor  v.  McKenzie,  210. 

.3.  An  answer  is  not  evidence,  but  a  pleading,  to  bo  verified  by  the  affi- 
davit of  the  belief  of  the  party  that  the  ifacts  therein  stated  are  true. 
A  general  denial  must  be  considered  as  tantamount  to  a  statement 
that  the  facts  alleged  in  the  petition  did  not  occur.  McKemie  v. 
Washington  Li/e  Ifis.  Co.  223. 

4.  An  action  for  the  forfeiture  of  a  lease,  for  non-payment  of  rent,  and 
also  to  recover  the  rent,  is  bad  for  misjoinder.  Owens  v.  Hickman^ 
471. 

Jb.  It  is  bad  practice  to  demur  to  a  pleading  and  at  the  same  time  to 
move  to  make  the  same  more  deiinite.  Qibson  v.  Ohio  Farina  Co. 
499. 

POLICY  OF  INSURANCE.    See  Insurance  ;  Life  Insukanck. 

POSSESSION— 

1.  The  actual  possession  of  goods  may  be  in  the  vendee,  while  the  right 
of  possession  remains  in  the  vendor.     Warner  v.  Porter^  124. 

POUNDAGE.    See  SHKRiFy,  5. 

PRACTICE.    See  Pleadinq.s,  1 ;  Petition,  1. 

1.  A  non- resident  corporation  can  not  be  reached  as  garnishee  by  process 

served  upon  its  agent  carrying  on  business  in  the  county  where  the 
attachment  issues.     Conahan  v.  CuUitij  I. 

2.  A  general  exception  to  the  charge  of  the  court  will  not  be  noticed  on 

error.    Butchers^  Melt.  Ass.  v.  Commercial  Bank^  46. 

3.  Exceptions  to  evidence  should  show  the  particular  ground  of  objec- 

tion,   lb. 

4.  A  charge,  predicated  on  an  imperfect  statement  of  the  facts  and  cir- 

cumstances bearing  on  the  point  to  which  it  is  directed,  and  which 
excludes  from  the  jury  matters  in  evidence,  proper  to  be  considered, 
should  bo  refused.    Jenkins  v.  L,  M.  R.  R.  Co.  49. 
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5.  GeneniUy,  negligence,  if  not  a  question  of  fact  for  the  jury,  is  at  least 

u  mixed  question  of  law  and  fact,  which  it  would  be  improper  to  take 
from  the  jury,  by  the  charge  of  the  court.     lb. 

6.  In  n  case  where  a  question  of  negligence,  ns  to  the  conduct  of  a  hand 

in  the  employ  of  a  railroad  company,  and  as  to  the  conduct  of  an 
engineer  having  supervision  of  the  hand,  is  in  dispute,  it  would  not 
be  proper  for  a  court,  ttiking  certain  of  the  facts  apart  from  tho 
others,  and  surrounding;  circumstances,  such  facts  not  having,  inlaw, 
any  conclusive  and  deflnite  effect,  to  say  to  a  jury  that  they  did  con- 
stitute negligence.-  Jb. 

7.  The  non-residence  of  a  juror  will  not  of  itself  invalidate  a  verdict. 

The  neglect  of  a  party  to  advise  himself  as  to  the  qualification  of 
each  juror   before  he  is  sworn,  should  be  held  as  a  waiver  of  ex- 
ception as  to  the  competency  of  the  entire  panel.     Hull  v.  Albro^ 
147. 

8.  In  some  c  iscs  the  remedy  on  a  debt  may  be  lost  or  suspended,  and 

vet  the  right  to  proceed  on  a  security,  given  for  the  debt,  will  not 
1)6  attecled.     Hathaway  v.  Lewis,  2C0. 

9.  Tho  plaintiff  in  attachment  is  not  liable  to  the  sheriff  for  extraordi- 

nary expenses  incurred  in  the  care  and  storage  of  property',  except 
on  promise  made.     Mathers  v.  Ramsey^  334. 

10.  Where  a  claim  is  asserted  and  the  usual  evidence  submitted  to  the 
clerk,  to  entitle  the  plaintiff  to  an  ordor  of  attachment,  the  nature, 
Validity,  or  justice  of  the  cause  of  action  are  not  matters  of  inquiry. 
Alexander  v.  Brown^  395. 

11.  The  defendant  may  deny,  by  affidavit,  the  specific  acts  charged  by 
the  plaintiff,  to  entitle  him  to  the  process,  as  they  apply  solely  to 
the  remedy,  not  the  right  of  action.     lb. 

12.  It  is  not  necossar}'  for  the  court  to  decide  the  merits  of  a  controversy, 
on  tho  granting  an  injunction.  In  a  proper  case  an  injunction  will 
issue  to  ^«ecllre  tho  plaintiff  from  damage,  |>ending  the  decision  of  the 
legal  right  in  the  premises.     Piatt  v.  Piatt^  408. 

13.  In  an  action  for  the  foreclosure  of  a  mortgnge,  it  is  no  defense  on 
the  part  of  the  mortgagor  that  a  third  party  has  suhsequently  brought 
a  similar  action  against  him,  in  a  court  of  concurrent  jurisdiction, 
founded  on  the  same  claim.     West  v.  Morris^  415. 

14.  Tho  time  of  redemption,  allowed  by  a  decree  of  foreclosure,  is  a  mat- 

ter solely  within  the  discretion  of  the  court.     /6. 

15.  Tho  insolvency  of  a  trustee  does  nbt  divest  him  of  his  right  to  sue; 
cestuis  que  trust  are  not  necessary  parties  to  a  suit  by  a  trustee.     lb. 

^  16.  The  power  of  amendment  extends  as  well  to  a  bill  of  exceptions  as  to 
any  other  part  of  a  record,  when  necessary  to  the  furtherance  of  jus- 
tice.    Hazlewood  V.  Parker^  429. 

17.  Although  a  general  denial  of  indebtedness  may  not  be  a  denial  of  all 
the  material  allegations  in  the  petition,  yet  it  would  be  going  too 
far  to  entirely  disregard  such  an  answer,  and  not  to  require  proof  of 
the  plaintiff.*  Lewis  v.  Smithy  435. 

18.  It  is  not  error  for  tho  court  to  make  a  remittitur,  with  the  consent  of 

the  prevailing  party,  and  render  judgment  on  the  verdict  for  the 
balance.     DurrelL  v.  Boyd^  463. 

19.  It  is  bad  practice  to  demur  to  a  pleading,  and  at  the  same  time  to 
move  to  make  the  same  more  definite.  Olbson  v.  Ohio  Farina  Co. 
499. 
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20.  In  n  suit  on  an  account,  imperfect  in  its  character,  attnclicd  as  an 
exhibit,  the  remedy  is  to  demand  a  bill  of  particulars,  under  section 
3G1  of  the  code,     lb, 

21.  Whero  legal  procecdincrs  are  based  on  insufficient  affidavits,  the  right 
to  amend,  or  file  new  affidavits,  will,  ordinarily,  depend  on  whether 
any  change  of  priorities  may  result.  No  amendment  will  be  permit- 
ted that  will  enable  one  creditor,  in  the  race  of  dilisrcnce,  to  gain  an 
advantage  over  another  creditor.     Patterson  v.  Gulnare,  505. 

22.  In  an  action  against  a  firm,  in  the  partnership  name,  after  proces* 
served  at  the  place  of  business,  leave  is  giv^n  to  substitute  the  indi~ 
vidual  names  of  the  partners;  it  then  becomes  necessary  to  amend 
the  petition  and  serve  new  process.     Marienthal  v.  Amburgh^  586. 

23.  The  court,  in  general  term,  will  cojiflne  their  review  solely  to  the 
errors  apparent  in  the  record.    Sweeney  v.  Oarrett^  601. 

24.  In  an  action  to  recover  possession  of  land,  after  forfeiture  of  a  lease, 
the  mere  fact  of  another  action  pending,  between  the  same  parties, 
for  the  same  premises,  is  not  a  good  defense,  unless  it  appear  that 
the  cause  of  action  is  the  same.     lb. 

PRESUMPTION.    See  Dedication,  1,  2. 

1.  The  assent  of  a  party  to  an  act  done  for  his  benefit,  or  which  may 
•  even  injuriously  affect  him,  may  always  be  presumed,  if,  with  a  full 
knowledge  of  the  thing  do'^e,  he  permits  it  to  be  applied  to  his  ben* 
eflt,  or  does  not  disclaim  it.     McGregor  v.  Ellis,  286. 

PRINCIPAL  AND  AGENT.    See  Consignor  and  Conmonke,  1;  Banks 
AND  Bankers;  Common  Carrier,  2,  3,  4,  5;  Bailment,  2. 

1.  Where  a  note  is  deposited  for  collection,  the  banker   must  use  the 

ordinary  legal  means  to  effect  that  object;  and  if  he  t>mit  a  duty 
whereby  the  depositor  is  prejudiced,  the  banker  is  liable.  Huff'v'. 
Hatch,  63. 

2.  As  a  general  rule,  an  agent  intrusted  with  the  transaction  of  business 

is  boiind  to  know  the  duties  required  of  him  by  law,  as  well  as  the 
legal  principles  by  which  they  are  restricted.     lb. 

3.  A  corporation  will  he  affected  by  the  fraudulent  conduct  and  repre- 

sentations of  its  agents,  in  like  manner  as  if  such  agents  had  been 
acting  for  private  employers.  Nugent  v.  Cin.y  Harrison  ^  Jnd.  S.  L. 
R.  R.  Co.  302. 

4.  An  agent  can  make  the  affidavit  required  under  the  mechanics'  lien 

law.      Williams  v.  Webb,  430. 

6.  An  agency  for  the  purchase  of  goods  upon  the  credit  of  the  principal 
is  created  by  placing  the  agent  in  charge  of  a  business  in  which  it  is 
customary  to  use  credit.    Darst  v.  Slevina,  473. 

PRINCIPAL  AND  SURETY.     See  Insurance,  1;   Execution;    In- 

DOR8ER   AND   INDORSEE. 

1.  A  surety  may,  in  a  proper  case,  on  behalf  of  the  creditor,  sustain  an 

attachment  against  the  principal  debtor  for  a  debt  past  due,  on  the 
ground  of  non-residence.     lirannin  v.  Smith,  436. 

2.  A  surety  can  not,  in  his  own  behalf,  by  reason  of  fraudulent  misrep- 

resentations made  to  him  by  his  principal,  su^^tain  an  attachment 
against  his  principal,  on  the  ground  of  non-residence,  to  enft»rce  the 
payment  of  claims,  cither  due  or  not  due,  in  the  bands  of  third  par- 
ties,    lb. 
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3.  Under  sections  500  and  501  of  the  code,  although  the  surety  might 

frame  his  action,  either  for  specific  relief  or  to  recover,  for  the  ben- 
efit of  the  creditor,  the  money  demand  for  which  the  surety  is  liable 
(in  which  case  the  creditor  should  4>e  a  party),  yet  he  can  not,  under 
section  502,  when  proceeding  for  specific  relief,  obtain  an  attachment 
by  reason  of  the  non-residence  of  the  defendant,     lb, 

4.  When  the  debt  is  not  due,  the  surety,  as  well  as  the  creditor,  is  re- 

stricted to  the  grounds  of  attachment,  stated  in  section  230  of  the 
code.    lb. 

5.  Reasonable  time  given  to  the  maker  of  a  note,  after  suit  brought  on 

the  note,  will  not  release  the  indorser.  An  agreement,  without  suit* 
will  discharge  him.    Eaughi  v.  Black,  477. 

PROBABLE  CAUSE— 

1.  The  question  of  probable  cause  is  for  the  court  to  decide;  the  truth  of 
the  facts  is  for  the  jury.    DoU  v.  Schoenberff,  54. 

PROMISSORY  NOTES.     See  Bills  of  Exchange  and  Promissory 
Notes. 

PUBLIC  IMPROVEMENTS.    See  Assessments;  Assignment,  3;  Sew- 
ers. 

PURCHASER.    See  Judicial  Sale,  6,  7. 

1.  A  purchaser  at  sheriff's  sale  may  assign  his  bid,  but  a  sale  can  only 

be  made  to  the  highest  and  best  bidder.  Thompson  v.  McManama, 
213. 

2.  Where  promissory  notes  were  given  in  part  payment  of  real  estate, 

conveyed  by  a  deed  containing  the  covenants  ot  warranty  and  free- 
dom from  incumbrance,  and  at  the  same  time  the  land  was  mort- 
gaged for  more  than  its  value,  one  to  whom  the  note:$  were  transferred 
beoire  maturity,  for  value,  but  with  full  notice  of  the  facts,  may 
recover  against  the  maker,  although,  after  indorsement,  an  eviction 
occurs  bv  sale  of  the  land  on  a  foreclosure  of  a  prior  mortgage. 
Sliiea  v.  'Hobb»,  571. 

3.  In  puch  case,  at  the  time  the  notes  were  indorsed,  there  was  no  exist- 

ing sot-ofiT  or  equity  against  the  notes,  but  only  the  possibility  of  a 
future  set-off.    lb. 

RAILROADS.     See  Common  Carrier,  2,  3,  4,  5,  6,  7,  8;   Jurisdic- 
tion, 11. 

1.  Where  subscriptions  to  fitock  are  made,  to  be  paid  in  installments, 

and  certificates  of  stock  are  to  be  issued  for  the  several  installments, 
a  readiness  and  willingness  to  issue  the  certificates  at  the  time  of 
payment,  is  all  that  can  be  required.  The  right  to  enforce  payment 
IS  not  distinct  and  independent  of  the  ability  to  issue  and  deliver  the 
stock.     James  v.  Cin.f  Ham.  j*  Dayton  R.  R.  Co.  261. 

2.  Powers  conferred  on  corporations  are  of  two  descriptions;  some  are 

general,  others  special  and  limited ;  some  have  reference  to  the  mode 
in  which  acts  are  to  be  done,  and  are  merely  directory;  others  are  in 
the  nature  of  a  limitation  of  power,  or  a  condition  precedent.  Third 
persons,  acting  in  good  faith,  are  usually  not  to  be  affected  by  an  ex- 
cess or  violation  of  the  former  on  the  part  of  the  company,  but  of 
the  latter  they  are.  The  act  itself  must  be  regarded  as  illegal,  and 
knowledge  is  presumed.    lb. 

3.  When  the  organization  of  a  railroad  company  is  effected,  the  author- 

ity of  the  commissioners  ceases,  and  generally  all  power  as  to  any 
further  subscriptions  to  the  capital  stock  vests  in  the  corporate  body. 
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Its  dealing  with  third  persons,  as  to  its  stock,  mast  stand  upon  the 
footing  of  ordinary  contracts.     Jb. 

4.  Real  estate  conveyed  to  a  railroad  company  as  a  subscription  to  stock, 

if  obtained  through  friuidulent  representations  of  an  Bgent  of  the 
coDipany,  may  bo  recovered  from  the  company  by  action.  Nugent 
V.  Cin.,  Harrison  ^  hid,  S.  L.  R.  R.  Co.  302. 

5.  Railroad  trust  or  mortpnge  bonds,  held  by  the  company,  or  its  Bgenta 

for  the  use  of  the  company,  before  delivery  are  not  subject  to  exe- 
cution as  property  of  the  company,  nor  can  they  be  subjected  to  sale 
by  proceedings  in  aid  of  execution.  Means  v.  Cin.  4"  Chicago  R-  R. 
Co.  465. 

RAILROAD  BONDS.    Sec  Mortgage,  1,  2,  8;  Railroads,  5. 

RECEIVERS— 

1.  A  receiver  is  an  oflBcer  of  the  court,  and  his  possession  is  that  of  the 

court.  Any  attempt  to  interfere  with  or  disturb  the  possession  of 
the  oflScer  directly  questions  the  power  of  the  court  to  appoint  him, 
as  well  ns  the  right  of  the  court  to  the  custody  of  the  property;  and 
such  act  subjects  the  offender  to  attachment  ar.d  punishment  fur  con- 
tempt.    Spinning  v.  Ohio  Life  Ins.  and  7rusi  Co.  336. 

2.  A  suit  is  never  permitted  against  the  receiver  when  the  judgment 

would  affect  the  custody  of  the  property  sequestrated,  nor  can  a 
creditor  litigate  his  claim  by  action  against  the  receiver;  every  such 
question  can  be  determinea  by  the  court,  through  an  intervention, 
in  the  pending  cause.     Jb. 

REDEMPTION— 

1.  A  mortgagee,  who  was  not  a  party  to  proceedings  of  foreclosure  and 

sale,  may  be  compelled,  by  the  purchaser  at  such  sale,  to  redeem 
within  a  reasonable  time  or  be  foreclosed.     Ness  v.  Fcldkamp^  332. 

2.  The  time  of  redemption  allowed  by  a  decree  of  foreclosure  is  solely 

within  the  discretion  of  the  court.     West  v.  Morris^  415. 

3.  A  mortgagee  of  a  leasehold  will  be  permitted  to  redeem  the  premises 

from  forfeiture,  and  the  sum  he  so  pays  will  bo  a  preferable  charge 
in  redemption  account  against  the  lessee  and  all  claiming  under  him. 
Campbell  v.  McKlevey^  574. 

RE-ENTRY.    See  Lease. 
REFEREES— 

1.  Referees,  under  the  code,  po?scss  judicial  functions;  with  the  exception 

of  the  power  to  render  judgment  and  award  execution,  they  possess 
all  the  authority  of  the  court  which  appoints  them.  Wesleyan  Cem- 
etery V.  Woodruffs  216. 

2.  The  report  of  a  majority  of  referees  is  their  judgment  under  the  sub- 

mission, and  unless  set  aside  for  sufficient  cause  is  final.     lb. 

3.  If  no  exception  betaken  to  the  competency  or  relevancy  of  testimony 

before  referees,  or  if  they  have  not  been  called  on  to  state  the 
conclusions  of  law  and  fact  separately,  their  award  can  not  b© 
re-examined  for  that  cause,  unless  error  is  manifest  in  the  proceed- 
ings,    lb. 

REMEDIES.    See  Action. 


REMITTITUR.    See  Verdict,  2. 
BEl^TS.    See  Actions,  19. 
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RESIDENCE— 

*1.  Absence  from  homo  for  years,  where  the  party  left  with  the  intention 
to  return,  if  in  the  mtan  while  that  intention  to  return  is  not  destroyed 
by  some  unequivocal  act,  signifying  a  purpose  to  change  the  dom- 
icil,  docs  not  defeat  his  right  to  claim  his  former  residence,  as  if  it 
had  never  been  interrupted  by  his  absence.     Egan  v.  Lumsden^  168. 

ROADS  AND  HIGHWAYS.    See  Streets.  , 

RESTRAINT  OP  TRADE.    See  Contracts,  6. 

SALES.    See  Conbionor  and  Consignee.  1 ;  Judicial  Sales. 

1.  Whether  the  ri^ht  of  property  or  right  of  possession  of  goods  passes 
to  the  vendee  depends  upon  the  intention  and  agreement  of  the  par- 
ties.    Warner  v.  Porter^  124. 

SECOND  TRIAL— 

1.  The  law  providing  for  a  Fccond  trial,  in  certain  cases,  does  not  apply 
to  the  Superior  Court  of  Cincinnati.     Matthews  v.  Caldwell^  279. 

SERVICE.    See  Summons. 

SEWERS— 

1.  A  proprietor  has  no  right  to  change  the  channel  of  a  natural  water- 

course by  means  of  a  sewer,  and  throw  the  water  upon  the  land  of 
his  neighbor  in  a  different  place  or  direction;  if  he  does  so,  and  his 
neighbor  continues  the  sewer,  only  ordinary  care  and  diligence  is 
demanded  of  the  neighbor  in  the  construction  of  such  extension 
of  the  sewer,  so  far  as  he  is  concerned.  NiLea'  Works  v.  dncinnaiif 
400. 

2.  Where  a  natural  watercourse  runs  through  a  part  of  the  city  which 

\i  subdivided  into  lots  and  intersecting  streets,  and  one  proprietor 
undertakes  to  construct  a  sewer  on  his  individual  premises,  as  a 
substitute  for  the  natural  watercourse,  he  is  bound  to  contemplate 
and  make  provinion  for  the  future  increased  flow  of  water  occasioned 
*  by  the  usual  and  ordinary  improvement  of  the  streets,  as  also  of  the 
lots  fronting  on  those  streets,  within  the  limits  of  the  territory  natur- 
ally drained  by  the  watercourse.    lb, 

3.  Where  a  municipal  corporation,  by  a  change  of  grade  in  the  public 

streets,  has  caused  an  increased  flow  of  water  in  a  natural  water- 
course, such  fact  is  not  pertinent  to  the  question  of  liability,  on  the 
part  of  the  corporation,  in  case  of  the  breakage  and  overflow  of  a 
sewer,  built  by  the  plaintiff  after  such  change  of  grade,  as  a  substi- 
tute for  the  watercourse  on  his  own  premises.    Ih. 

SHELLEY'S  CASE.    See  Deeds,  10,  11. 

SHERIFF.    See  Judicial  Sales;  Amercement. 

1.  The  sheriff  is  not  liable  for  a  failure  to  find  and  levy  on  property, 

unless  he  was  guilty  of  fraud  in  the  premises.  Mueller  v.  Bates^ 
318. 

2.  The  sheriffs  return  of  "no  property  of  the  principal  debtor,  and  levy 

made  on  property  of  the  surety,"  is  conclusive,  and  can  not  be  im- 
peached collaterally.    lb. 

3.  Before  the  sheriffs  return  can  be  controverted,   there  must  be  di- 

rect proceedings  against  him,  and  the  precise  question  be  put  in 
issue.    lb. 

4.  The  sheriff  has  no  claim  on  a  plaintiff  in  attachment  for  expenses 

incurred  in  the  care  and  storage  of  property,  unless  the  plaintiff 
agreed  to  pay.    Mathers  v.  Ramsey^  334. 

6.  On  the  purchase  by  the  plaintiff  of  a  five-year  leasehold|  with  privi- 


650  INDEX. 


Statutes  Construed — Towns. 


S  H  EBITF —  Continued, 

lege  of  purcbase,  under  proceedings  in  foreclosure  the  sheriff  has  no 
poundage.     Farrin  v.  Creager^  464. 

STATUTES  CONSTRUED.    See  Construction  of  STATxms. 

STATUTE  OP  FRAUDS.    See  FBAtJDS,  Statute  of. 

STATUTE  OF  LIMITATIONS.    See  Limitation  of  Actions. 

STEAMBOAT.    See  Watebcraft;  Common  Carrier. 

STOCK  SUBSCRIPTIONS.    See  Railroads;  Fraud;  Corporations. 

STREETS.    See  Assessments. 

1.  A  traveler  who  is  forced  to  abandon  his  nearest  route,  by  reason  of 

the  non-repair  of  a  street,  and  seeks  his  destination  by  a  more  cir- 
cuitous route,  whereby  he  suffers  injury  in  his  business,  does  not 
sustain  such  a  special  damage  as  to  entitle  him  to  an  action  against 
the  party  charged  with  the  duty  of  keeping  the  way  in  repair.  Far- 
relly  v.  Cincinnati^  516. 

2.  So,  also,  is  the  case  of  an  omnibus  line  which  has  lost  custom  by  reason 

of  being  unable  to  pursue  its  customary  route,  in  consequence  of  the 
found rous  condition  of  a  street.    lb. 

3.  In  these  cases  the  damages  are  not  the  immediate  consequence  of  the 

wrong,  but  the  remote.  The  street  being  intended  primarily  for 
travel,  not  trade,  the  recovery,  if  any  is  permitted,  must  be  limited 
to  the  injury  sustained  in  the  use  for  travel,  viz:  the  mere  delay  and 
loss  of  time*  and  can  not  include  a  loss  of  the  profits  of  trade.    76. 

4.  But  this  is  not  the  subject  of  an  action  in  Ohio,  because  it  is  not 

special  damage,  but  the  ordinary  inconvenience  and  loss  sustained 
by  the  public  at  large,  and  only  to  be  redressed  by  a  public  prose- 
cution.   76. 

6.  If  one,  having  access  to  other  routes,  voluntarily  uses  a  foundrous 
way,  he  can  not  recover  for  an  injury  thereby  sustained.    lb. 

6.  SemJble,  that  the  owners  of  shops  fronting  directly  on  a  foundrous 
highway  may  recover  for  a  loss  of  custom  occasioned  thereby.    lb. 

SUBSCRIPTIONS.    See  Railroads,  1;  Corporations,  2,  3,  4,  5. 

1.  A  gratuitous  subscription  toward  a  particular  fund,  to  be  raised  for 
the  endowment  of  certain  new  professorships,  becomes  a  fixed  legal 
obligation  as  soon  as  the  college  has  performed  its  undertaking  and 
raised  the  required  and  agreed  amount  of  reliable  subscriptions. 
Farmers'  College  v.  McMieken,  495. 

SUMMONS.    See  Jurisdiction,  1,  2,  4,  6,  7. 

1.  Section  78  of  the  code,  as  to  the  effect  of  pending  actions,  refers  solely 
to  questions  of  title  in  the  specific  property  in  controversy,  ginning 
v.  Ohio  Life  Ina,  and  Trust  Co.  336. 

SURETIES.    See  Principal  and  Surety. 

TAXES— 

1.  The  exemption  of  church  property  extends  only  to  the  grounds  neces- 
sary for  the  proper  occupancy,  use,  and  enjoyment  of  bouses  in 
present,  actual,  and  exclusive  use  for  public  worship.  It  does  not 
extend  to  houses  in  process  of  jerection,  and  not  yet  in  use.  Matlock 
V.  Jones^  2. 

TESTIMONY.    See  Evidence. 

TOWNSHIP  TREASURER.    See  Bonds;  TREAauRx. 

TOWNS.    See  Municipal  Corporations. 


Traaeurj — Vendor  and  Vendee. 

TRBASUET— 

1.  A  contract  for  the  deposit  *of  townahip  funds  with  bnnken  is  void. 

Pollock  V.  Hatch,  181. 

2.  The  bRnkers,  having  acquired  no  title,  are  bound,  hb  bailees,  to  restore 

the  fundH  to  the  townsnip  on  demand,  and  the  township  treasurer,  as 
a  truBiee  of  the  funds,  may  maintain  an  action  for  recuverj  and  is 
en;itlcd  to  a  judgment  for  the  amount  with  interost  from  date  of 
demand.     lb. 

3.  The  proceeding's  against  a  defaulting  countj  Ireaaurer,  and  the  sure- 

tics  on  his  official  bond,  outhorized  by  Bcction  25  of  the  act  "pre- 
teribing  the  duties  of  county  treasurers."  are  intended  to  furnish  ■ 
new  and  additional  remedy.     Baits  t.  Frits,  511. 

4.  A  private  action  can  not  be  maintained  against  a  county  treasurer,  ia 

his  official  capacity,  who  refuses  to  pay  a  warrant  of  the  auditor;  Id 
such  case,  the  treasurer's  duty  ia  purely  ministerial,  and  the  proper 
remedy  is  mandamus.  lb. 
b.  If  Che  treasurer  acta  willfully  and  oppressively,  and  not  merely  under 
an  honcet  mistake  of  his  duty,  an  action  lies  against  him  as  an  indi- 
vidual,    lb. 

TRIAL.    See  Second  Tbial. 

TRUSTS  AND  TRUSTEES.    See  Mortoaob,  1,  2;  AssiowMBST. 
I.  A  trustee,  havinc  accepted  a  trust,  is  not  permitted  aftarwnrd  to 
nounce  or  repudiate  the  responsibilities  of  his  office;  but  the  eesfui* 
que  trust  may  assent  to  hia  withdrawal,  and  he  be  discharged.     Mcr 
Origor  v.  EUU,  288. 
1.  The  insolvency  of  a  trustee  does  not  diveet  him  of  his  Hebt  to  sue; 
cettuit  que  trust  arc  not  necessary  parties  to  a  suit  by  toe  trustee- 
W«Iv.  Jtforri.,  415. 
3.  Whenever  it  become*  necessnry  to  obtain  a  judicial  construction  as  to 
the  powcri  and  duties  of  cxu'cutors  ;in   relation  to  a  trust,  the  Costa 
thereby  incurred  area  proper  charge  against  the  estate,  whether  cre- 
ated by  tha  trustees  or  devisees.     NtffY.  Neff,  468, 

UNDERTAKING.    See  Bonds;  JuBiSDicnoif,  13. 

USAGE.    See  Iksvbancb,  3. 

1.  Whenever  a  usage  of  any  particulr  trade  or  place  is  proven  to  exist, 

the  law  implies  a  promise  in  conformity  with  such  usage,  provided 
there  ia  no  cipreas  stipulation  to  the  contrary,  and  the  osuge  becomes 
an  essential  part  of  the  agreement  between  the  parties.  Faiman  v. 
Thompson,  483. 

2.  When  once  established,  it  becomes  the  rule  of  the  trade,  and  the  dealer 

in  the  article  can  not  protect  himself  by  asserting  his  ignorance  of 
the  usage.    lb. 

3.  Bvidcnce  of  the  established  usage,  among  Cincinnati  tobacco  dealers, 

warranting,  in  all  sales  of  tobacco  of  a  particular  description,  that  the 
article  remain  sound  and  merchiintable  for  the  apace  of  four  months 
after  sale,  and  that,  if  within  that  period  it  ahould  prove  unsound, 
the  teller  should  make  an  abatement  of  the  price  equal  to  the  injury 
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the  uctunl  possession  mnj  be  in  the  vendee  and  the  right  of  posses- 
sion in  the  vendor.     Warner  v.  Porter^  124. 

VERDICT— 

1.  The  non-residence  of  a  juror  will  not  of  itself  invalidate  a  verdict. 

Hull  V.  Albro,  147. 

2.  The  court,  with  the  assent  of  the  prevailing  party,  may  remit  a  por- 

tion of  the  damni^es,  found  in  a  verdict,  and  enter  judgment  for  the 
balance.     Durrell  v.  Boyd^  463. 

VOID  AND  VOIDABLE.     See  Mistake,  I;  Treasury,  1,  2;  County 
Commissioners,  1;  Chattel  Mortqaoe;  Contracts,  5. 

WAIVER.    Sec  Lease,  2,  3,  4. 

WAREHOUSEMEN.    Sec  Bailment. 

WARRANTY.    See  Usage. 

WATERCOURSE.    See  Skwers. 

1.  The  right  of  any  proprietor  of  land,  through  which  a  natural  water- 
course runs,  is  to  make  .such  use  of  the  water  and  to  erect  such  struc- 
tures over  the  stream,  as  will  not  interfere  with  the  rights  of  other 
proprietors  above  and  below.      NiLes'  Works  v.  Cincmnati^  400. 

WATERCRAFT.     See  Common  Carrier. 

1.  A  steamboat  is  liable,  under  the  watcrcraft  law,  for  the  printing  of 

bills  of  fare,  bill-heads,  notices  to  consignees,  advertising  cards,  bills 
and  posters,  when  furnished  for  the  use  of  the  boat  and  on  her 
credit  at  the  request  of  the  master;  she  is  not  liable,  however,  for  the 
•  expense  of  newspaper  advertisements.  Potter  v.  Steamboat  Mon- 
archy 28. 

2.  A  steamboat  is  responsible  for  the  hire  of  a  barge,  employed  ty  the 

master  to  carry  freight,  although  the  boat,  during  the  voylige  by 
reason  of  low  water,  is  compelled  to  forward  the  barge  and  freight 
by  a  lighter  boat.     Monarch  v.  Marine  Railway  S(  Dry  Dock  Co.  117. 

3.  A  change  of  owners,  subsequent  to  the  hire  and  service  of  the  barge, 

will  not  change  the  responsibility,     lb. 

4.  The  act  of  April  12,  1858,  amending  the  watercraft  law  of  1840,  con- 

fers a  lien,  at  least  of  such  a  nature,  as  that  proceedings  in  foreign 
attachment  against  the  owners,  instituted  after  the  liability  occurred, 
but  before  seizure,  do  not  divest  it.  The  seizure,  when  made,  ia 
superior  to  the  right  acquired  by  the  attachment.  Patterson  v.  GUI' 
narCy  605. 

WIDOW.    See  Will,  2,  3. 

WIFE.    See  Husband  and  Wife. 
WILL^ 

1.  The  testator's  will  is  to  be  construed  by  the  law  in  force  at  the  time 

of  his  decease.     Uartshome  v.  Roaa^  15,  444. 

2.  A  widow  refusing  or  neglecting  to  take  under  her  husband's  will,  is 

entitled  to  the  same  proportion  of  his  personal  estate  as  if  he  had 
died  intestate?    lb. 

3.  When  the  husband  dies  without  issue,  the  wife  takes  all  the  personal 

estate,  subject  to  distribution,  as  next  of  kin.     lb. 

4.  A  bastard  can  inherit  through  the  mother,  only  as  heir  at  law.  Gibson 

v.  Moulton^  158. 


Will —  Cfan  tinned. 

6.  A  devi^o  to  B.  for  lifo,  with  remnindor  to  hor  issuo,  pnssFs  no  cstats  to 
tho  illcgitimato  wsuq  of  B.',  nono  but  Inwful  ifisuc  cnn  taka.     lb. 

S.  Where  rcnlty  U  devigod  to  tho  clitldren  of  A.  for  life,  and  in  onse  of 
doiilh  of  one  or  more  of  tho  s»id  children,  before  the  devise  takei 
effect,  leaving  issiio,  then  the  ^hsre  of  sucli  child  to  such  issuo  for 
life  with  reniuinder  oTer  fur  life  to  ibe  issue  of  Buch  issue,  nnd  in 
tbU  niannor  down  in  cntnitment  as  fur  ns  mny  be  allowed  bi'ntutute; 
Held:  I,  Thnt  under  the  Btntuto  rej;ii1ating  entnilmentf,  the  Tee  doM 
nol  vest  in  the  issue  of  tho  chiidrtn  of  A.,  but  in  tho  ifsiie  of  such 
iisue.  2.  In  dufault  of  tho  issiio  of  such  issue  the  property  reverti 
to  tlio  boirs  lit  law  of  tho  ancestor.    lb. 

I.  In  the  cvntit  of  the  election  by  a  devi<iQa  to  tnko  against  tho  will,  tbe 

court  will  nssumo  jurisdiction  to  sequester  the  benefit  intended  fur 
tbe  refractory  dovitee,  in  order  ti>  teeuro  a  compensiitiim  to  those 
whom  the  election  disappoints.     Maskell  v.  Oootlall,  282. 
B.  This  principle  applies  to  the  case  of  u  widow  who  elects  not  to  take 
under  the  will  uf  her  husband.    16. 

9.  The  word  "heirs,"  will  be  construed  to  mean  "children,"  to  effect  the 

testator's  purpose.     Coabey  v.  Lee,  460. 

10.  A  clause  in  the  will  of  a  testator  providini;  "thai  the  reuiaiiider  of 
tbe  proceeds  of  sale  of  the  nforesaid  fiirm  bo  equally  divided,  share 
nnd  share  alike,  between  the  heirs  of  Samuel  Cusbcy.  my  brother-in- 
law"— Samuel  Cosbcy  having  survived  the  testHtor.and  the  children 
of  Cosbey  being  in  esse  at  thu  dale  of  the  execution  of  tho  will.  Held, 
that  Sinmncl  Cosbey  took  nointcrctt.  cither  directly  or  indirectly;  bi) 
name  was  used  to  designHte  more  clearly  those  who  were  intended 
to  receive  the  remainder  of  the  estate,     lb. 

I I.  Tho  bcqiiost  of  an  annuity  to  A.,  in  trust  for  tbe  use  and  boncHt  of 
bis  wife  and  family,  during  the  life  of  A.,  does  not  include  A.  as  a 
benodclury,  in  the  term  family.      Wallace  v.  McMieken,  504. 

12.  A  grantee  or  devisee  may  disclaim  n  grant  or  devise,  whereby  tho 
estate  will  descend  to  the  heir  or  pass  in  lomo  other  dircctiun.   lb. 


Airr. 


